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PREFACE  TO  THE  THIRD  EDITION. 


It  has  been  the  object  of  the  editors,  in  preparing  this  edition 
to  furnish  ample  references  to  the  statutes  and  decisions  of  the 
different  states,  so  that  the  work  shall  present  the  condition  of 
the  law  as  it  now  exists  in  this  country.  In  accomplishing  this 
labor  they  haye  been  veiy  much  aided  by  R  A.  Wight,  Esq., 
who  was  originally  associated  in  the  undertaking  of  preparing 
the  notes,  but  found  himself  obliged  to  relinquish  it  on  account 
of  pressiDg  professional  engagement& 

The  radical  changes  recently  made  in  the  law  of  ''  Baron  and 
Femme  "  by  the  legislatures  of  some  of  the  states,  together  with 
the  decisions  that  have  been  made  under  them,  are  Mly  referred 
to  in  the  notes  and  necessarily  occupy  much  space.  These 
changes  are  still  in  progress,  and  for  many  years  to  come,  the 
law  on  that  subject  will  no  doubt  be  in  a  "  transition  state.''  The 
result  wiU  probably  be  an  entire  revolution  in  the  law  affecting 
the  rights  and  liabilities  of  married  women. 

The  other  subjects  of  this  treatise  have  been  but  little  affected 
by  legislation  in  the  different  states.  In  regard  to  them  the 
common  law,  generally,  remains  unchanged,  except  within  the 
limits  of  judicial  discretion,  in  applying  well-established  rules  to 
new  combinations  of  &ct,  and  adapting  them  to  the  peculiar 


IV  PREFACE. 

instatutions  of  the  country.  The  cases  referred  to,  fortunately, 
show  great  unanimity  among  the  diflferent  courts,  which  could 
have  been  attained  only  by  a  proper  respect  for  the  judicial 
decisions  of  sister  states,  and  a  sincere  desire  to  build  up  a  system 
of  American  law,  uniform  and  harmonious  as  well  as  just  and 
beneficent 

Albajnt,  May  20, 1862. 


PREFACE  TO  THE  SECOND  EDITION. 


The  yalue  of  the  work  of  the  late  Judge  Beeye  on  the 
legal  character  of  the  Domestic  Belations  is  so  generally  recog- 
nized, that  no  apology  will  be  demanded  by  the  profession  for 
its  republication.  Although  it  is  now  thirty  years  sinee  its  first 
appearance,  it  has  not  been  superseded  by  any  later  treatise,  and 
it  still  continues  to  be  the  standard  work  on  the  subjects  of 
which  it  treat&  Without  claiming  for  )t  what  can  be  ascribed 
to  no  elementary  essay,  the  character  of  an  authority^  which  can 
properly  belong  only  to  adjudged  cases,  we  may  nevertheless 
safely  affirm,  that  it  is  the  best  existing  exposition  of  those  titles 
of  the  law,  which  it  professes  to  discuss ;  and  though  subsequent 
legislation  has,  in  many  of  the  American  states,  changed  the 
reciprocal  rights  and  duties  of  the  parties,  yet  it  will  be  found 
that  the  author  has  in  general  correctly  stated  the  principles 
upon  which  the  common  law  has  regulated  those  rights  and 
duties,  and  to  which  American  legislation  concermng  them  has 
always  had  referenca  The  editor  of  the  present  edition,  there- 
fore, hopes  that  he  is  doing  something  towards  the  discharge  of 
that  debt,  which,  according  to  high  authority,  "  every  man  oweth 
unto  his  profession,"  in  presenting  to  his  brethren  a  republication 
of  Judge  Reeve's  original  work,  accompanied  with  as  full  notes 
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and  references  as  the  time  and  means  of  investigation  at  his 
conmiand  would  admit  He  has  not  ventured  upon  much  dis- 
cussion  in  those  few  cases  where  his  own  impressions,  or  the 
solemn  decisions  of  legal  tribunals,  are  adverse  to  the  doctrines 
of  the  text,  but  has  preferred  rather  to  cite  conflicting  resolutions, 
and  to  refer  to  the  books  for  the  reasons  which  the  sages  of  the 
law  have  given  for  judgments  at  variance  with  the  conclusions 
of  his  author.  The  editor  believes  that  the  most  late  American 
statutory  enactments,  as  well  as  most  adjudged  cases,  bearing 
upon  the  subjects  treated  of  by  Judge  Beeve,  are  referred  to  in 
his  notes,  and  trusts  that  the  work,  in  its  present  shape,  will  be 
found  at  least  a  tolerable  digest  of  the  American  law  of  the 
domestic  relationa  It  has  been  deemed  advisable  to  reprint  the 
treatise  on  the  Powers  of  Chancery,  and  the  essays  on  the  legal 
import  of  the  terms  Heirs,  &a,  but  there  was  not  the  same 
necessity  for  editorial  labor  in  regard  to  them,  and  they  are, 
therefore,  given  without  annotation.  In  the  multitude  of  bulky 
tomes,  with  which  the  legal  press  now  teems,  brevity  is  a  merit, 
which  may  almost  atone  for  the  temerity  of  publishing  at  all, 
and  this  consideration  has  induced  the  editor  to  confine  his  pre- 
fatory and  supplementary  matter  within  the  smallest  limits  con- 
sistent with  general  utility ;  and  before  he  dismisses  the  work, 
he  has  only  to  acknowledge  his  indebtedness  to  the  valuable 
labors  of  the  Hon.  John  Bouviee,  in  his  learned  and  excellent 
edition  of  Bacon's  Abridgement,  as  weU  as  to  the  various  repor- 
ters of  the  American  courts,  whose  cases  are  so  often  cited  in 
the  following  pagea 

Burlington,  Vt.,  October,  1846. 


PREFACE  TO  THE  FIRST  EDITION. 


The  object  of  the  Author  of  the  following  Chapters  is,  to  bring 
into  one  connected  view,  the  law  on  the  yarious  subjects  respect- 
ing which  thej  treat;  which  is  found  in  the  books,  scattered 
througb  a  great  yariely  of  Reports  and  Elementary  Treatisea 

He  has  had  a  particular  view  to  the  principles  which  govern 
each  subject,  and  has  endeavored  to  draw  them  from  the  various 
dedsdons  which  have  been  made,  both  at  law  and  in  equity. 
When  the  governing  principle  is  discovered  in  any  class  of  cases, 
it  will  assist  in  determining  all  analogous  cases ;  and  it  will  not 
be  so  difficult  to  decide  correctly,  when  we  meet  with  litigated 
question&  He  has,  therefore,  in  every  questio  vexata^  viewed  the 
governing  principle  as  the  pole-star.  By  this  means,  a  desirable 
uniformity  in  the  law  will  be  observed ;  and  its  symmetry  will 
be  preserved  from  being  marred. 

He  has  not  published  this  volume  with  the  expectation  of 
rendering  any  essential  service  to  the  Jurist  His  utmost  expec- 
tations will  be  answered,  if  it  should  be  found  beneficial  to  the 
learner.  If  the  manner  should  partake  too  much  of  the  character 
of  instructing,  he  hopes  for  the  candor  of  the  reader,  when  it  is 
known,  that  the  work  contains  that  which  for  many  years  has 
been  delivered  as  lectures  to  pupila    His  object  has  been,  to 
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exhibit  the  Common  Law  of  England,  aild  such  of  their  Statutes 
as  we  have  adopted  in  words  or  principle.  He  has,  therefore, 
but  seldom  mentioned  the  law  of  the  State  in  which  he  lives, 
where  it  differs  from  the  Oonmion  Law ;  unless  that  difference 
arises  from  causes  eqioaUy  operative  in  aU  parts  of  the  Union; 
or  where  an  explanation  of  it  has,  in  his  opinion,  served  the 
purpose  of  shedding  light  upon  the  Common  Law.  His  design 
has  been,  to  render  the  book,  if  of  any  value,  equally  valuable 
to  all  parts  of  our  country. 
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AN   ACT. 

Amending,  and  repealing  parts  of,  the  Act  of  1860,  of 
New  York,  concerning  the  rights  of  Married  Women 

Passed  Maboh  20th,  1862« 

SEcnoK  1.  (Amending  §  8,  of  Act  of  1860.)  Any  married 
woman,  possessed  of  real  estate  as  her  separate  property,  may 
bargain,  sell  and  convey  such  property,  and  enter  into  any  con- 
tract in  reference  to  the  same,  with  the  like  effect  in  all  respects, 
as  if  she  were  unmarried,  and  she  may  in  like  manner  enter  into 
such  covenant  or  covenants  for  title  as  are  usual  in  conveyances 
of  real  estate,  which  covenants  shall  be  obligatory  to  bind  her 
separate  property,  in  case  the  same  or  any  of  them  be  broken. 

§  2.  The  fourth,  fifth,  sixth,  ninth,  tenth  and  eleventh  sections 
of  the  said  Act  are  hereby  repealed. 

§  3.  (Amending  §  7,  of  Act  of  1860.)  Any  married  woman 
may,  while  married,  sue  and  be  sued  in  all  matters  having  rela- 
tion to  her  sole  and  separate  property,  or  which  may  hereafter 
come  to  her  by  descent,  devise,  bequest,  purchase,  or  the  gift 
or  grant  of  any  person,  in  the  same  manner  as  if  she  were  sole; 
and  any  married  woman  may  bring  and  maintain  an  action  in 
her  own  name,  for  damages,  against  any  person  or  body  corpo- 
rate, for  any  injury  to  her  person  or  character,  the  same  as  if  she 
were  sole,  and  the  money  received  upon  the  settlement  of  any 
such  action,  or  recovered  upon  a  judgment,  shall  be  her  sole  and 
separate  property. 


XX  BIGHTS   OF  MABBIED  WOMEN. 

In  case  it  shall  be  necessary,  ,in  the  prosecution  or  defense  of 
any  action  brought  by  or  against  a  married  woman,  to  enter  into 
any  bond  or  undertaking,  such  bond  or  undertaking  may  be 
executed  by  such  married  woman  with  the  same  effect  in  all 
respects,  as  if  she  were  sole,  and  in  case  the  said  bond  or  under- 
taking shall  become  broken  or  forfeited,  the  same  may  be  en- 
forced against  her  separate  estate. 

§  4r.  (Amending  §  8,  of  1860.)  No  bargain  or  contract  made 
by  any  married  woman  in  respect  to  her  sole  and  separate  pro- 
perty, or  any  property  which  may  hereafter  come  to  her  by 
descent,  devise,  bequest,  purchase,  or  the  gift  or  grant  of  any 
person  (except  her  husband),  and  no  bargain  or  contract  entered 
into  by  any  married  woman  in  or  about  the  carrying  on  of  any 
trade  or  business,  under  any  statute  of  this  state,  shall  be  binding 
upon  her  husband  or  render  him  or  his  property  in  any  way  lia- 
ble therefor. 

§  6.  In  an  action  brought  or  defended  by  any  married  woman 
in  her  name,  her  husband  shall  not,  neither  shall  his  property  be 
liable  for  the  costs  thereof,  or  the  recovery  therein.  In  an  action 
brought  by  her  for  an  injury  to  her  person,  character  or  property, 
if  judgment  shall  pass  against  her  for  costs,  the  court  in  which 
the  action  is  pending,  shall  have  jurisdiction  to  enforce  payment 
of  such  judgment  out  of  her  separate  estate,  though  the  sum  re- 
covered be  less  than  one  hundred  dollars. 

§  6.  No  man  shall  bind  his  child  to  apprenticeship  or  service, 
or  part  with  the  control  of  such  child,  or  create  any  testamentary 
guardian  therefor,  unless  the  mother,  if  living,  shall  in  writing 
signify  her  assent  thereto. 

§  7.  A  married  woman  may  be  sued  in  any  of  the  courts  of 
this  state,  and  whenever  a  judgment  shall  be  recovered  against  a 
married  woman,  the  same  may  be  enforced  by  execution  against 
her  sole  and  separate  estate  in  the  same  manner  as  if  she  were 
sole. 

§  8.  This  act  shall  take  effect  on  the  first  day  of  July  next. 
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CHAPTER  L 

BIBON  AND  FEMME. 

Thb  Right  which  thb  Httsbaiid  agquibbs  to  thb  Pbbsonal 

PbOPBBTT  of  thb  WiFB  IK  POSSESSION,  AND  TO  HSS  CH0SB8 
IH  ACTION. 

Thb  busbandi  by  marriage,  acquires  an  absolute  title  to  all  the 
personal  property  of  the  wife,  which  she  had  in  possession  at 
the  time  of  the  marriage ;  such  as  money,  goods  or  chattels  per- 
sonal of  any  kind.  These,  by  the  marriage,  become  his  property, 
as  completely  as  the  property  which  he  purchases  with  his 
money;  and  such  property  can  never  again  belong  to  the  wife, 
upon  the  happening  of  any  event,  unless  it  be  given  to  her  by  his 
will ;  and  in  case  of  the  death  of  the  husband,  this  property  does 
not  return  to  the  wife,  but  vests  in  his  executors.  (1) 

(1)S Kent's CoDL,  143;  Boct ft Stad., Dial, 6, c  7;  Co. litt, 351, b ;  Hjdev.Stone^ 
(9  Cbw^  230.)  In  Georgia,  hy  atatute,  the  real  property  of  the  wife^  at  the  marriage, 
▼eats  in  the  hnsband  in  the  same  manner  aa  her  personal  property.  (Stat,  Georgia^ 
1185.) 

The  legialttore  may  prescribe  what  interest  the  husband  shall  have  in  the  aocjoi- 
iiKkins  of  the  wife  after  marriage.  Sleight  v.  Read  ft  o*rs,  18  Barb.,  169;  Blood  v, 
Hnmphrey,  17  Barbu,  M2;  Yartie  v.  Underwood,  18  Barb.,  661.) 

The  common  law  right  of  the  huaband  to  the  wife's  personal  property  during 
«f«Uuw  is  snn^"^  in  Hew  York  and  most  of  the  other  states  hy  statutes. 

1 
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As  this  properly  is  transferred  by  operation  of  law  to  the 

.  husband,  it  is  to  be  remarked^:  that;  -as  the  case  may  be,  such  con- 

yejance  of  her  personal. property  in  possession  to  the  husband 

may  operate  injuripiusdy  to  creditors ;  for,  although  it  is  true  that 

the  husband  is  liable  to  the  creditors  of  the  wife,  yet  his  liability 

Chap.  iOpl^Z'  ^^  ^^  ^®  ^''^  ^^  ^^^  ^^  ^^^  ^^  proTidea,  Sec.  1,  That  "  The 

real  end  personal  property  of  anj  female  who  may  hereafter  many,  and  which  ahe 

.4^'<v7n  At  the  time  of  marriagei  and  the  rente,  iaeaea  and  profits  thereof,  ehall 

•,  *•  l^ot  be  Bubject  to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts,  and  shall 

'    continue  her  sole  and  separate  property  as  if  she  were  a  single  female.** 

§  2.  "The  real  and  personal  proper^,  and  the  rents,  issues  and  profits  thereof 
of  any  female  now  married,  shall  not  be  subject  to  the  disposal  of  her  husband,  but 
shall  be  her  sole  and  separate  property  as  if  she  were  a  single  female,  except  so  far 
as  it  may  be  liable  for  the  debts  of  her  husband  heretofore  contracted." 

Section  1  of  the  Act  of  1849,  amending  §  3  of  1848,  provides  that  "  Any  married 
woman  may  take  by  inheritance,  or  by  gifl^  grants  deyise  or  bequest^  from  any  person 
other  than  her  husband,  and  hold  to  her  sole  and  separate  use,  and  conyey  and 
devise  real  and  personal  property,  and  any  interest  or  estate  therein,  and  the  rents, 
issues  and  profits  thereof,  in  the  same  manner  and  with  like  effect  as  if  she  were 
unmarried,  and  the  same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor 
liable  for  his  debts." 

Chap.  90,  p.  16t,  of  the  Laws  of  1860,  of  New  York,  in  addition  to  the  foregoing, 
provides  that  the  property  which  any  married  woman  "acquires  by  her  trade, 
business,  labor  or  services,  carried  on  or  performed  on  her  sole  or  separate  account," 
shall,  notwithstanding  her  marriage,  "  be  and  remain  her  sole  and  separate  property, 
and  may  be  used,  collected  and  invested  by  her  in  her  own  name,  and  shall  not  be 
subject  to  the  interference  or  control  of  her  husband,  or  liable  for  his  debts,  except 
Such  debts  as  may  have  been  contracted  for  the  support  of  herself  and  her  children 
by  him  as  her  agent" 

§  2.  "A  married  woman  may  bargain,  sell,  assign  and  transfer  her  separate  per- 
sonal property,  and  carry  on  any  trade  or  business,  and  perform  any  labor  or  ser- 
vices on  her  sole  and  separate  account^  and  the  earnings  of  any  married  woman 
from  her  trade,  business,  labor  or  services,  shall  be  her  sole  and  separate  property, 
and  may  be  used  or  invested  by  her  in  her  own  name." 

In  Pennsylvania^  it  is  provided  that  every  species  of  property  that  may  be  owned 
by  or  belong  to  any  single  woman,  shall  continue  to  be  the  property  of  such  woman 
after  marriage,  as  fully  as  before,  and  all  such  property  as  shall  accrue  to  a  woman 
after  marriage,  by  will,  descent,  deed  of  conveyance  or  otherwise,  shall  be  owned 
and  enjoyed  as  her  separate  property.  Act  of  11th  April,  1848,  Dunlop^s  Iaws  of 
Pennsylvania,  1124,  1125.  Substantially  the  same  provisions  are  made  by  the  sta- 
tutes of  Massachusetts,  General  Statutes  of  Massachusetts,  1860,  page  63t,  ch.  108| 
§  1.  Ck>mpiled  Statutes  of  Michigan,  ISSt,  art  16,  p.  73,  g  6.  Bevised  Statutes 
of  Maine,  1857,  ch.  61.  Statutes  of  MinnesoU  of  1849,  1858,  p.  671,  §  106. 
Bevised  Statutes  of  THsconsin,  1868,  ch.  95,  p.  671,  |g  1,  2. 
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bsts  no  longer  than  the  ooyerture ;  (a)  as,  if  A  should  many 
B,  poasessed  of  personal  property  to  the  amount  of  any  sum, 
anppoee  it  to  be  $10,000,  and  B  is  at  the  same  time  indebted  one 
half  that  sum,  and  should  die  before  her  creditors  should  collect 
their  debts  irom,  the  husband,  the  coverture  is  now  at  an  end, 

(c0  1  p.  Wms.,  406;  8 do.,  40O,  41S. 


Ill  lowai  the  perwmal  property  of  the  wife  does  not  vest  at  once  in  the  hnsband 
€B  marriaige^  but  if  left  under  his  control  it  will,  in  faror  of  third  persons  acting  in 
food  fittth  and  without  knowledge  of  the  real  ownership^  he  presumed  to  have  been 
trsnafemd  to  him,  unless  she  file  for  record  with  the  recorder  of  deeds,  a  notice 
•taking  the  amount  in  value  of  sndi  property,  and  that  she  has  a  claim  therefor  out 
of  ibe  eotato  of  her  husband, — and  if  he  dies  she  will  be  deemed  a  preferred 
creditor.  And  she  maj  file  a  notice  with  like  effect  in  respect  to  spedfio  chattels. 
Iowa  Lawa^  1860,  p.  435,  gg  2499,  2600.  Section  2604  of  the  same,  provides  that 
''In  the  case  of  bank  stock,  written  securities,  things  in  action,  or  other  proper^ 
which  does  not  ordinarilj  pass  by  mere  delivery  or  by  oral  contract  without  an 
indorsement^  assignment  or  other  written  evidence  of  such  transfer,  knowledge  of 
ownership  of  the  wife  will  be  presumed,  unless  such  property  has  been  conveyed 
to  the  wife  by  the  husband. 

In  Oalifomiai  the  real  and  personal  property  of  the  wife  owned  by  her  before 
narriage,  and  that  acquired  afterwards  by  gift,  bequest,  devise  or  descent,  shall  be 
her  separate  property,  and  all  property  both  real  and  personal  owned  by  the  husband 
before  marriage,  and  that  also  acquired  as  above,  shall  be  his  separate  property. 
But  all  property  acquired  after  marriage  except  as  above^  shall  be  common  property. 
"The  hxisband  shall  have  the  management  and  control  of  the  separate  property  of 
the  wife  during  the  coverture,  but  no  sale  or  other  alienation  of  any  part  of  such 
property  can  be  made,  nor  any  lien  or  incumbrance  created  thereon,  unless  by  an 
instrument  in  writing  signed  by  the  husband  and  wife^  and  acknowledged  by  her 
on  an  examination  separate  and  apart  firom  her  husband,  before  any  judge  of  a 
coort  of  record  or  a  notary  publia'' 

Oompiled  laws  of  Galifomia^  1860,  1853,  ch.  147,  p.  812,  g§  1,  2,  and  g  e,  as 
amended  in  1858,  ch.  25. 

In  Alabama  the  property  of  the  wife  owned  by  her  at  the  time  of  marriage,  and 
whatever  comes  to  her  after  marriage  by  descent,  gift,  demise  or  otherwise,  is  her 
■eparato  property,  but  vests  in  the  husband  as  trustee  of  the  wife,  and  as  such  he 
may  control  and  manage  such  separate  estate  without  liability  to  account  to  the 
wifo  or  her  heirs,  executors  or  assigns,  for  the  rents,  proceeds  or  profita  thereof,  but 
■odi  property  is  not  liable  for  the  husband's  debts.  Statutes  of  Alabama,  act  of 
18S0,  Na  23,  amending  g  1,  of  act  of  1848. 

In  Texaa,  all  property  acquired  by  either  husband  or  wife  during  the  marriage^ 
ezoept  that  which  is  acquired  by  gift,  devise  or  descent,  and  the  increase  of  all 
lands  or  slaves,  is  deemed  the  common  property  of  the  husband  and  wife,  and  dur- 
ing the  coverture  may  be  disposed  of  by  the  husband  only.    Such  property  is  liabla 
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and  the  husband  is  no  longer  liable  to  her*  creditors;  and  p^-. 
as  the  $10,000  was  the  onlj  property  that  belonged  to  B, 
the  creditors  must  lose  their  debts.  So,  if  the  husband  had  died 
at  any  time  before  the  creditors  had  collected  from  him  the  debte 
due  from  the  wife,  the  executors  of  the  husband  would  not  be 
liable ;  and,  although  it  is  true  that  the  wife  remains  liable,  after 
her  husband's  death,  to  the  former  creditors,  as  much  as  when 
she  was  a  single  woman,  yet  she  might  be  utterly  unable  to  pay 
them.  I  believe  it  will  not  be  found,  in  any  other  case,  that  the 
property  of  one  person  is  transferred  to  another,  by  operation 
of  law,  at  the  expense  of  creditors.  (1.) 

for  the  debts  of  the  husband,  and  for  those  of  the  wife,  contracted  during^  the  cov- 
erture for  necessaries,  and  upon  the  death  of  either,  such  common  property  goes  to 
the  survivor,  if  the  deceased  have  no  child  or  children,  otherwise  the  survivor  takes 
one-half  of  said  property,  and  the  other  half  passes  to  the  child  or  children  of  the 
deceased.  Digest,  Laws  of  Texas,  p.  312,  act  of  1848. 

The  acts  of  1848,  1849,  of  New  York,  do  not  affect  property  which  the  wife 
possessed  before  those  acts.  The  right,  in  sudi  case  being  vested  in  the  husband, 
could  not  be  so  defeated.  Oropsey  v,  McKinney,  30  Barb.,  48 ;  Westervelt  v.  Gregg, 
12  N.  Y.  (2  Kern.,  202);  Tllezan  v.  Wilson,  43  Maine,  186. 

Where  a  married  woman  purchases  property  on  her  own  credit  without  charging 
her  separate  estate,  if  she  had  any,  the  title  becomes  vested  in  her  husband,  and 
the  property  is  liable  to  be  taken  in  execution  for  his  debts.  Glann  v.  Youn^ove^ 
27  Barb.,  480. 

The  rents  and  profits  of  real  estate,  held  in  actual  possession  by  a  coparcener 
with  the  wife,  belong  absolutely  to  the  husband,  and  he  may  maintain  an  action 
for  them  without  joining  the  wife.  Dold  v.  Geiger,  2  Gratt.,  98. 

The  husband  is  entitled  to  the  personal  property  of  the  wife  which  she  has  ao- 
quired  while  living  apart  fh>m  him  in  a  state  of  adultery.  Agar  v.  Blethyn,  2  Cromp., 
Mees.  and  Bos.,  699. 

He  is  also  entitled  to  the  wife^s  savings  which  accrued  to  her  while  living  sepa- 
rate and  apart  from  her  husband.  Messenger  v.  Clark,  6  Excheq.,  388. 

The  property  in  possession  must  be  held  in  her  own  right  and  not  in  aiuire  droitj — 
as,  if  she  were  an  executrix.  Go.  Litt,  337 ;  and  not  as  bailee  of  property.  Ibid. ; 
2  Story,  312;  Bacon's  Abridg.,  Hi,  Baron  and  Femme,  §  3. 

(1)  An  answer  to  these  objections  is  attempted  by  Lord  Maoolbsfikld,  in  the  Earl 
of  Thomond  v.  the  Earl  of  Suffolk,  1  P.  Wms.,  469.  Perhaps  it  may  be  hard,  he 
observes,  that  the  husband  should  be  liable,  during  coverture,  for  the  debts  of  the 
wife,  accruing  before;  but  we  are  to  set  against  such  hardship,  that  if  the  husband 
has  received  a  personal  estate  with  his  wife,  and  happens  not  to  be  sued  during 
coverture,  he  is  not  liable.  He  runs  a  hazard  in  being  liable  to  the  debts  far  beyond 
the  personal  estate  of  his  wife,  and  in  recompense  for  such  hazard,  he  is  entitled  to 
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It  will  be  observed,  that  the  husband's  liability  to  pay  the 
debts  of  the  wife  does  not  depend  apon  the  &ct  that  he  received 
property  by  her :  if  that  were  the  ground  of  his  liability,  he 
would  be  liable  to  the  extent  of  that  property,  and  no  farther.  (1) 
The  truth  is,  he  is  as  liable  to  pay  the  debts  of  his  wife,  when  he 
receives  no  property  with  her,  as  when  he  does ;  and  the  circum- 
stance of  his  having  received  property  from  her  does  not  increase 
his  liability;  neither  does  the  ciroumstanoe  of  his  not  having 
received  property  firom  her  diminish  his  liability ;  nor  is  his  lia- 
bility founded  upon  the  idea  that  he  is  a  debtor;  for,  if  be  was 
considered  as  a  debtor,  he  would  remain  liable  after  the  death 
of  the  wife,  and,  on  the  event  of  his  dying  before  his  wife,  his 
executor  would  be  liable.  But  this  is  not  the  case ;  but,  on  the 
contrary,  she  is  considered  as  the  debtor ;  and  for  this  reason  it 
IS,  that  the  wife  must  be  sued  with  the  husband,  to  recover  a 
debt  contracted  by  her  before  marriage,  which  would  not  be  the 
case  if  the  husband  were  considered  as  the  debtor.    If  the  debt 


ber  whole  personal  property,  though  ezoeeding  the  amount  of  her  indebtedness^ 
and  is  discharged  from  her  liabilities  as  soon  as  the  coverture  is  ended. 

The  question  was  raised  in  this  case  whether  the  husband  who  marries  a  fenviM 
§ole  trader,  is  liable  for  her  debts  after  the  coverture  is  at  an  end;  but  the  court 
were  nnanimouslj  of  opinion  that  he  was  not  The  same  question  was  afterwards 
presented  in  Heard  «.  Stamford,  3  P.  Wms.,  410,  and  the  decision  in  the  former  case 
approved  of. 

Id  order  to  charge  a  wife  as  femrM  sole  trader  in  South  Carolina,  it  is  sufficient  to 
■how  that  she  acted,  and  has  been  considered  as  such.  Hobart  v.  Lamon,  3  Rich., 
isi.  The  business  of  keeping  a  boarding-house  is  one  as  to  wliidi  tt^fermiie  ooveri 
maj  become  a  femme  aoU.  Dial  v,  Neuffer,  3  Rich.,  78.  In  New  York,  Massachu- 
■etta,  and  some  other  States,  the  wife  may  cany  on  business  in  her  own  name^  and 
fixr  her  own  benefit,  and  the  husband  will  not  be  liable  for  her  debts  contracted  in 
inch  bosinesa.  General  Statutes  of  Mass.,  chap.  108,  sea  3 ;  Laws  of  New  York, 
18e0,  ch.  90,  sec.  2. 

(1)  The  statutes  of  Indiana  (vol  I,  R.  a  of  Indiana,  1852,  ch.  62,  p.  320,  g  1,) 
provides  that  "in  all  marriages  hereafter  contracted,  the  husband  shall  be  liable  for 
the  debts  and  liabilities  of  the  wife  contracted  before  marriage,  to  the  extent  of  the 
personal  property  he  may  receive  with  or  through  her,  or  derive  ftom  the  rent  or 
sale  of  her  lands,  and  no  further.*'  Adair  v,  Shaw,  2  Sch.  A  hat,  263.  By  an  act 
passed  in  the  State  of  New  York,  July  18,  1853  (Sees.  Laws  of  1853,  p.  1057),  the 
husband  is  made  liable  for  the  debts  of  the  wife  contracted  before  marriage  only  to 
tike  extent  of  the  property  of  the  wife  acquired  by  him  by  the  marriage  or  by  ante- 
nnptial  contract 
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had  been  transferred  to  the  husband,  it  would  not,  on  his  death, 
have  revived  against  the  wife ;  but  it  does  revive  against  her ; 
this  is  perfectly  consistent  with  the  idea  that  she  is  considered  by 
law  as  the  debtor.  (1) 

*  The  ground,  on  which  the  husband  is  joined  with  the  ^^^^ 
wife,  is  this:  the  wife,  by  marriage,  is  entirely  deprived  of  ^  ■' 
the  use  and  disposal  of  her  property,  and  can  acquire  none  by 
her  industry.  If,  therefore,  the  suit  could  be  maintained  against 
her  alone,  she  might  be  imprisoned,  and  would  be  wholly  desti- 
tute of  the  means  of  extricating  herself  from  confinement, 
depending  solely  on  the  good  will  of  her  husband  to  pay  the 
debt,  and  thus  procure  her  release.  The  law  would  not  trust  to 
the  caprice  of  husbands,  and  therefore  has  provided,  not  only 
that  the  husband  must  be  sued  with  the  wife,  on  a  debt  due  from 
her,  but  has  also  provided  that  the  wife  shall  not  be  imprisoned 
without  her  husband.  Whether  the  liberty  of  the  wife  would 
be  a  sufficient  inducement  to  every  husband  to  pay  the  debt,  and 
obtain  her  release  from  imprisonment  or  not,  there  need  be  no 
question ;  but  the  obtaining  of  his  own  liberty  would  be  a  motive 
sufficient  to  influence  him  to  pay  the  debt,  in  consequence  of  which 
his  wife  would  be  released  from  imprisonment  (2)  It  is  the 
interest  of  the  wife  that  is  respected.  If  it  were  for  the  sake  of 
the  creditor,  that  the  law  had  made  this  provision,  the  liability 
of  the  husband  to  pay  her  debts  would  have  continued  after  the 
coverture  was  ended,  when  the  wife  was  dead,  or  had  been  dis- 


(1)  2  Kent's  Cqiil,  146 ;  Woodman  v.  Ghipman,  1  Camp.  B.,  189,  and  S.  C.  in 
notes. 

(2)  In  seyeral  of  the  States,  no  female  can  be  imprisoned  on  execution  for  debt ; 
but  this  does  not  in  the  slightest  degree  alter  the  liability  of  the  husband  for  the 
wife's  debts.  Bev.  Stat,  Yt,  1839;  Laws  of  Penn.,  1819;  Laws  of  Miss.,  bj  Alden 
k  Yan  Hoesen,  1839 ;  Stat,  of  Ct,  1838.  But  it  is  not  precisely  true  that  a  wife 
may  never  be  imprisoned  without  her  husband.  She  may  not  upon  tmsm  process^ 
but  when  they  are  both  taken  in  execution,  and  the  husband  is  discharged  under 
the  insolvent  acts,  the  wife  will  not  be  discharged,  if  she  is  possessed  of  property 
not  mentioned  in  the  acts  of  insolvency.  Commonwealth  v.  Badlam,  9  Pick.,  362 ; 
KcEinstry  v.  Davis,  3  Cow.,  339 ;  Sparks  v.  Bell,  8  Bam.  ft  Cress.,  1 ;  see  also  Bo 
Gaillon  v,  L'Aigle,  1  Bos.  ft  PuL,  8 ;  Burfield  v.  the  Duchess  de  Pienne,  2  New  Bep., 
380 ;  Cooper  v.  Hunchin,  4  East,  521 ;  Doe  dem.  Taggart  «.  Butcher,  3  MauL  ft 
SeL,  557 ;  Chalk  v.  Deaoon,  6  Monr.,  114 ;  Yanderheyden  v.  Mallory,  1  Comst,  452. 
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abled  firom  paying  her  debts  bj  means  of  her  property  haying 
been  transferred  to  her  husband  by  operation  of  law. 

The  husband's  title  to  his  wife's  personal  property  in  action,  to 
which  she  was  entitled  at  the  time  of  the  marriage,  as  bonds, 
notes,  contracts,  and  her  right  to  damages  for  injuries,  &;a,  is  not 
as  extenRive  as  his  right  to  her  personal  property  in  possession ; 
he  may  absolutely  dispose  of  them  at  pleasure;  he  may  sue  and 
collect  them  in  his  own  name  and  in  the  name  of  his  wife,  and^ 
when  collected,  the  avails  are  absolutely  his.  (a)  (1) 

When  a  contract  is  made  with  a  femme  sole,  that,  if  she 
marry  and  survive*  her  husband,  a  sum  of  money  shall  be  ..^ ., 
paid  to  her,  or  any  other  thing  be  done  for  her  benefit,  and  '-  ^ 
she  marries;  the  husband  cannot  discharge  this  contract.  (5.) 
If  the  husband  impower  another  to  receive  the  money  due  on 
such  choaes,  and  he  actually  does  receive  it,  although  it  has  not 

(•)  1  BoU.  Alir.,  MS;  S  do..  407. 

(^)  YeL,  156;  Cro.  Jac,  9»;  1  Balk.,  8S7;  Brownl.,  15 ;  Palm.,  99. 


(1)  But  redi]Ctio&  into  pOBBeasion,  hy  a  husband,  of  a  wifeN  choaes  in  action,  is 
not  in  all  caaea  ooncluaiveii  though  it  is  prima  facie  evidence  of  a  conversion  to  his 
oae;  but  the  presumption  of  intent  may  be  repelled  hj  proof  that  he  held  the 
raonej  as  her  trustee,  for  which  he  would  be  accountable.  Hind's  Estate,  5 
Whart,  138. 

If  a  husband  take  poasea^n  of  his  wife's  property  as  administrator,  and  not  as 
finabaiid,  such  a  poasession  will  not  bar  her  right  if  she  survive  him.  And  so,  if 
he  receive  her  money  as  a  loan,  the  wife's  survivorship  will  still  remain.  Goche- 
naur's  Estate,  23  Penn.,  460;  Gray's  Estate,  1  Penn.,  328.  It  is  sometimes  an  im> 
portant  question,  aa  to  what  oonstitutes  a  reduction  to  poasessiotL  It  is  held,  that 
the  mere  actual  possession  of  the  instrument  is  not  a  reduction  to  possession  of 
the  wife's  dioses  so  as  to  bar  her  survivorship.  Latourette  v,  Williams,  1  Barb.,  9; 
Hall  V.  Young,  37  N.  Hamp.,  134.  Held  also,  in  Barber  v.  Slade  and  others,  30 
Vt,  192,  that  the  husband  must  do  some  positive  act  to  constitute  a  reduction  to 
possession.  And  Justice  Stbono  very  aptly  remarks,  in  the  case  of  Tritt's  Adm'ra 
V.  ColweQ^a  Adm'r,  31  Penn.,  233,  "  that  that  reductian  to  poeeeesitm  that  made  the 
diose  absolutely  aa  well  aa  potentially  the  husband's,  was  a  reduction  into  pos- 
aeasion  fio<  of  the  thing  but  of  the  title  to  it"  Consequently  his  legal  assignment 
of  her  chose  in  action  barred  the  wife's  survivorship^  for  it  took  away  her  legal 
tide  upon  which  alone  that  right  rested.  See  also  Holmes  v.  Holmes,  2  Wms. 
(28  Vt),  765;  Barber  v.  Slade,  30  Yt,  191. 

The  right  of  a  husband  to  reduce  to  possession  his  wife's  choses  cannot  be 
ezordaed  by  a  guardian  appointed  over  him  as  an  insane  person ;  but  the  property 
oontinuea  vested  in  the  wife.    Andover  v.  Merrimack  County,  37  N.  Hamp.,  438. 
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come  to  the  liands  of  the  husband,  this  is  considered  as  collect- 
ing it  The  husband  may  assign  sach  choses,  and  the  assign- 
ment is  valid.  It  must,  however,  be  remarked,  that  although  a 
husband  can  assign  the  choses  of  his  wife,  yet  his  power  in  this 
respect  is  limited;  for,  to  render  such  assignment  valid  against 
a  surviving  wife,  it  must  be  for  a  valuable  consideration.  2  Atk., 
207,  417 ;  1  Brow.  Cha.,  44.  (1) 

Although  by  marriage  the  personal  property  of  the  wife,  if 
in  possession,  vests  in  the  husband,  and,  if  in  action,  is  at  his 
disposal ;  yet,  if  the  husband  by  articles  agree,  that  the  legal 
title  of  the  wife^s  portion  should  remain  in  the  executor  of  her 
&ther,  from  whom  it  came,  until  a  settlement  should  be  made 
upon  her  of  certain  other  lands,  as  her  jointure,  and  he  dies 

(I)  The  power  of  the  husband  to  assign  the  wife's  choses  in  action  for  a  yalnable  oon- 
rideration,  and  the  doctrine  that  such  assignment  bars  her  of  her  right  of  surviTorahip 
'  in  the  thing  assigned,  but  subject,  nevertheless,  to  her  equity,  are  reoognized  bj  numer- 
ous decisions.  Carteret  v.  Pasohal,  3  P.  Wms.,  197 ;  Johnson  v,  Johnson,  1  Jac.  k 
Walk.,  456;  Jewson  v.  Moulson,  2  Atk.,  417;  Salisbury  v.  Newton,  1  Eden,  370; 
Ifitfordv.  ICitford,  9  Yes.,  87;  Russell's  Bep.,  65;  in  notes;  Schuyler  «i  Hoyle^  5 
John.  Oh.  Rep.,  196;  Kenney  v.  Udall,  5  John.  Ch.  Rep.,  464;  and  see  S.  C.  affirmed 
in  the  Court  of  Errors,  3  Cow.,  590;  Krumbaar  v.  Burt,  a  Wash.  C.  0.  R,  406; 
Lodge  T.  Hamilton,  2  Serg.  ft  Rawle,  325;  Ashley  v.  Aahley,  1  Oollyer,  553;  £Ui- 
flon  V.  Elwyn,  13  Simons,  309. 

In  Siter's  case,  4  Rawle's  R.,  479;  an  assignment  of  the  wife's  choses  was  sus- 
tained, not  on  the  ground  of  a  valuable  consideration,  moving  to  the  husband,  but 
because  the  assignment  was  for  the  benefit  of  the  wife  and  her  child.  This  was 
held  to  be  a  reasonable  anticipation,  by  settlement,  of  a  provisicm  for  the  wife's 
equity,  and  valid  in  equity,  though  the  Amd  was  not  reduced  to  possession  before 
the  execution  of  the  assignment  But  the  consideration  must,  in  general,  be  a 
valuable  one,  for,  beyond  the  consideration,  the  assignment  will  not  bar  the  wife^ 
if  she  survive.  Searing  v.  Searing,  9  Paige,  283 ;  Saddington  v.  Kinsman,  1  Bro. 
Ql  Rep.,  44;  Stamper  v.  Barber,  5  Madd.,  157;  Wright  v.  Rutter,  2  Yes.,  673; 
Johnson  «.  Johnson,  yb.  gnp.;  Cassell  v.  Carroll,  11  Wheat,  134;  Hartman  v.  Dow- 
del,  1  Rawle's  Rep.,  279 ;  and  as  to  the  general  effoct  of  these  assignments  in 
equity,  see  notes,  page  9,  infra. 

Held,  in  Tritt's  Adm'r  «.  Colwell's  Adm'r,  31  Penn.,  228,  that  the  assignment  must 
be  for  a  valuable  consideration.  See,  also,  Webb's  Appeal,  21  Penn.,  248;  Smilies 
Appeal,  22  Penn.,  130;  Westervelt  v.  Gregg,  12  N.  Y.  (2  Kern.),  202. 

An  assignee  for  value,  without  knowledge  that  a  former  assignment  was  made 
without  consideration,  the  instrument  expressing  value,  is  entitled  to  the  bond  or 
its  proceeds  against  the  claims  of  the  wife  after  obtaining  a  divorce.  McCooneU  •• 
Wenrich,  16  Penn.,  365. 
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viikoat  aetding  such  jointare,  and  no  sncli  lands  are  to  be 
firand :  in  such  caaei  his  agreement  aforementioned  prevents  her 
portion  fiom  ever  vesting  in  him,  but  the  legal  title  remains  in 
the  executor,  as  trustee  for  the  wife^  and  she  shall  have  her 
portion*    1  Ves.,  876.  (1) 

J£  the  husband  does  not  dispose  of  her  choses,  daring  cover- 
taie,  he  cannot  dispose  of  them  at  all,  for  he  cannot  devise  them ; 
and  if  he  die  before  any  disposal  of  them,  thej  will  go  to  the 
wife,  if  she  be  living,  and  if  she  be  dead,  they  will  go  to  her  re- 
presentatives. (2) 


(1)  Where  there  was  a  parol  agreement  between  husband  and  wife,  before  mar- 
riage^ that  the  wife's  property  should  remain  to  her  sole  and  separate  use,  it  has 
been  held  that  it  wiU  belong  to  her  on  the  death  of  the  husband,  notwithstanding 
it  WMj  hM!we  oome  into  his  possession  during  coverture,  and  been  again  put  out  on 
sscnrities  taken  in  the  name  of  the  wife.  Flowers  v.  Kent,  Brayt  Vt  Bep.,  238; 
and  where  in  such  a  case,  upon  a  sale  of  the  property  of  the  wife,  after  marriage, 
a  note  was  executed  to  husband  and  wife,  by  the  purchaser,  it  was  held  that  the 
note  aarrived  to  her  on  the  death  of  the  husband,  and  not  to  the  husband's  admin- 
istrator. -lUchardsoa  v.  Daggett,  4  Vt  Rep.,  336. 

(2)  Ooke^s  Lttt,  351,  a;  Leg^  v.  Legg,  8  Mass.  Rep.,  99;  Howes  v.  Bigelow,  13 
MsM.,  384;  2  Conn.  Rep.,  663 ;  Lodge  v.  Hamilton,  2  Serg.  ft  Rawle,  493 ;  Smith  v. 
Seodder,  11  flerg.  k  Rawle,  325.  In  the  case  of  a  diYoroe,  a  vinculo  matrimonH 
audi  dieses  remain  the  property  of  the  wife.  Legg  v.  Legg,  Lodge  v.  Hamilton, 
«&.  fi^pra;  but  not  in  the  ease  of  ^yoroe,  a  merua  et  thoro.  Bean  v.  Richards,  5 
FSdL,  461.  Where  a  legfcy  was  left  to  a  married  woman,  whose  husband  had  de- 
■eited  her,  and  from  whom  she  was  subsequently  divorced,  a  vinculo^  without  his 
lumng  reduced  it  to  possession,  it  was  held  that  she  was  entitled  to  the  legacy. 
Whitereast «.  Smith,  5  Rawle,  182.  A  note,  payable  to  a  femtM  covert,  for  a  debt 
dne  to  her  while  sde,  is  legally  payable  to  the  husband,  and  the  property  vests 
abaohitoly  in  him,  and  after  his  death,  goes  to  his  executor  or  administrator,  and 
not  to  the  wife.  Shuttleworth  v.  Noyes,  8  Mass.  Rep.,  229.  Such,  however,  seems 
not  to  be  the  doctrine  in  Vermont  In  Richardson  v.  Daggett,  4  Vt.  Rep.,  336, 
where,  on  a  sale  of  property  belonging  to  a  femme  covert,  a  promissory  note  was 
execoted  to  her  and  her  husband,  during  coverture,  for  the  purchase  money,  it  was 
held  that  the  noto  survived  to  the  wife  on  the  death  of  the  husband.  Phelps«  J., 
hi  driivering  the  opinion  of  the  court  admits  that  the  decisions  on  this  subject 
have  been  somewhat  fluctuating,  and  bases  his  dedsion  on  the  case  of  Scboon- 
maker  v.  ElmendorC  10  John.,  49,  and  Draper  v.  Jackson,  16  Mass.,  480 ;  and  also 
upon  the  tad  that  a  court  of  diancery  would  treat  the  note  as  the  separate  pro- 
perty of  the  wife. 

This  latter  reason  seems  not  to  be  a  very  forcible  one,  for  it  by  no  means  follows, 
that  a  court  of  law  should  extend  ita  protection  to  a  party,  because  he  would  be 
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Where,  for  a  valuable  consideration,  there  is,  by  the  contract 
of  the  husband,  a  specific  assignment  of  the  wife's  chattels,  or  of 
a  specific  part  of  her  equitable  property  in  chattels ;  or  where 
there  is  an  agreement  by  the  husband  to  assign,  which  in*  _^^- 
equity  is  considered  as  equivalent  to  an  actual  assignment ;  *-  -' 
the  wife  has  no  right  of  survivorship.  Bates  v.  Dundas,  2  Atk., 
9  Mod.,  42;  6  Ves.,  885.  (1) 


entitled  to  it  in  chanoeiy.    But  howeyer  this  may  be,  the  case  of  Richardson  v. 
Daggett  is  undoubtedly  condusive  upon  the  subject  inTennont. 

The  right  of  a  widow  to  the  personal  estate  of  her  husband  until  a  division 
thereof  is  a  mere  chose  in  action,  and  if  she  marries  again  and  her  husband  does 
not  reduce  the  same  to  possession,  the  right  will  survive  to  her  on  his  death. 
Harper  v.  Archer,  8  Sme.  &  Marsh,  229;  Clerk  v.  McOreary,  12  Ibid^  347. 

So  also  a  promise  made  to  a  married  woman,  in  consideration  of  the  sale  of  her 
real  estate,  is  a  chose  in  action,  which  will  survive  to  her  unless  reduced  to  pos- 
session by  the  husband  during  coverture.  Brigg's  Adm*r  v,  Abbott,  27  Vt,  580. 

Where  an  obligation  or  contract  is  taken  to  the  husband  and  wife,  or  to  the  wife 
alone  with  the  assent  of  the  husband,  the  action  survives  to  the  wife.  In  such 
case,  sajTs  Gxbdnxb,  J.,  ^  the  form  of  the  security  implies  a  design  to  benefit  the 
wife,  and  the  law  will  give  effect  to  that  intention  when  the  interest  of  creditors 
is  not  affected."  Borst  v.  Spehnan,  4  Gomst.  (N.  Y.),  284;  Prindle  v,  Caruthers, 
15  K.  Y.  (1  Smith),  426. 

And  it  was  held  in  Boozer  v.  Addison,  2  Rich.  Eq.  R,  273,  that  a  sealed  note 
given  to  a  wife  for  her  separate  earnings  during  coverture  survived  to  her  on  the 
death  of  her  husband,  he  not  having  laid  any  daim  to  it 

(1)  Mumford  v,  Murray,  1  Paige,  620 ;  but  an  assignment  by  the  husband  of  the 
wife*s  choses  in  action,  as  a  collateral  security,  does  not  deprive  her  of  her  right  of 
survivorship,  in  case  he  dies  before  they  are  reduced  to  possession.  Hartman  v.  Dow- 
del,  IRawle,  279.  But  where  a  husband  conveyed  his  wife's  choses  in  action  to 
trustees,  for  the  benefit  of  the  wife  and  her  child,  it  was  held  that  this  passed  the 
wife's  interests  to  the  trustees  upon  the  trusts.  Siter  and  another,  Guardians  of 
Jordon,  1  Rawle^  468.  Where  the  husband  assigned  the  wife's  reversionary  chose^ 
and  survived  the  person  npon  whose  life  the  reversion  depended,  but  died  without 
actually  reducing  it  to  possession,  the  assignment  was  held  to  be  void  against  the 
surviving  wife.  Ashley  v.  Ashley,  1  Gollyer,  653 ;  Ellison  v,  Elwyn,  13  Simons,  309. 

See  also  Tritts'  Adm'r  v.  Golwell's  Adm'r,  31  Penn.,  234.  The  law  seems  to  be 
well  settled  that,  in, those  States  where  special  enactments  do  not  secure  to  the  wife 
her  property  which  she  owns  at  the  time  of  marriage,  and  also  what  accrues  to 
her  afterwards  during  coverture,  as  her  sole  and  separate  property  independent  of 
her  husband,  legacies  and  distributions  accruing  to  the  wife  during  coverture,  if 
reduced  to  possession  during  coverture,  become  the  absolute  property  of  the  hus- 
band. 2  Kent's  Ck>m.,  136;  Flory  v.  Baker,  2  Penn.,  470;  2  Story  Eq.,  631.  So 
also  whether  accruing  to  her  before  or  during  coverture,  as  the  meritorious  cause. 
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If  the  afisignment  of  the  husband  be  of  a  general  nature, 
though  for  a  valuable  consideration,  and  the  assignees  have  not 
ooUected  it;  such  assignment  will  not  bar  her  right  of  survivor- 
ahip. 

Where  there  is  a  voluntary  assignment  by  the  husband  of  the 
trust  of  a  term  belonging  to  the  wife,  without  consideration,  it 
will  bar  her  of  her  right  of  survivorship.  8  P.  W.,  196.  Where 
such  voluntary  assignment  by  the  husband  is  without  considera- 
tion, and  is  of  a  wife's  chose,  or  equitable  interest,  not  the  trust 
of  a  term,  it  will  not  bar  her  of  her  right  of  survivorship.  2 
VenL,  401 ;  2  Ves.  675 ;  Pre.  in  Ch.,  419.  By  these  authorities 
the  question  is  put  at  rest»  notwithstanding  a  different  opinion 
given  in  1  P.  W.,  878.  The  husband  has  power  to  assign  a  mere 
possibility  in  a  chose,  as  well  as  her  present  interest  9  Mod., 
101 ;  2  P.  W.,  607 ;  1  Anstr.,  84.  (1) 

Oanj  V.  Eanlknera,  li  Ohio,  100;  Dixon  v.  Dixon,  18  Qhio,  116 ;  Short  v.  Moore^ 
10  Vt,  450 ;  Ptfaona  v.  Panons,  9  N.  H.,  309. 

Held,  in  the  case  of  Westervelt  v.  Gregg,  ]2  K.  Y.  (2  Kern.),  202,  that  the  hoe- 
iMuid  had  a  Tested  right  in  a  legacy  bequeathed  to  his  wife  before  the  act  of  1848, 
Kcnring  property  to  married  women,  although  the  legacy  was  not  reduced  to  pos- 
seanon  when  that  act  took  effect.  And  if  the  husband,  who  has  survived  his  wife, 
l^ea  before  he  has  recovered  the  choses,  his  representatives  are  entitled  to  them. 
8Be  also  esses  there  cited. 

(1)  The  eflbct  of  sudi  an  assignment  of  the  wife's  choses,  for  a  valuable  con- 
is  now  generally  understood  with  this  limitation ;  that  the  property  so 
is  subject  to  the  wife's  equity,  for  her  reasonable  support  2  Kent's  Com., 
13T,  and  cases  there  dted.  The  later  decisions  of  the  English  Chancery  Courts, 
npoQ  the  general  effect  of  such  assignments,  go  much  further  toward  protecting  the 
intereatB  of  the  wife,  than  the  older  casea  In  Hbnner  «.  Morton,  3  Busdell's  Bep., 
€6;  Pardew  v.  Jackson,  1  Ibid.,  10;  and  Hornby  v.  Lee,  2  Kadd.  Ch.  Bep.,  16 ;  it 
m  mid  that  the  husband's  assignment  of  the  wife's  reversionary  interest  will  not 
bar  her  rig^t  as  his  survivor,  provided  the  interest  continues  reversionary  to  his 
death.  In  Mitford  v.  Mitford,  9  Yesw,  87,  the  soundness  of  the  rule  that  the  has- 
faaod's  assignnient,  for  a  valuable  consideration,  passed  the  wife's  chose  in  action, 
freed  from  her  contingent  right  of  survivorship,  was  strongly  questioned  on  the 
groond  that  the  assignee  oould  not  take  a  greater  right  than  the  husband  had.  Sir 
WflL  Gran^  however,  admitted  in  that  case,  that  a  distinction  must  be  recognized 
betweeu  assignments  in  bankruptcy,  or  by  operation  of  law,  and  a  particular 
assignee  for  a  raluahle  consideration.  In  Pardew  v.  Jackson,  the  doctrine  is  car- 
ried to  a  far  greater  extent,  for  it  is  there  held  that  all  assignments  made  by  the 
husband  of  the  wife's  oatstanding  personal  property,  not  then  reduced  to  posses- 
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When  a  husband  becomes  bankrupt  her  choses  are,  by  law, 
aaaigaed  to  commissioners ;  therefore  it  is  thai,  not  oni;  Ids  owil 
debts  are  discharged  under  the  commission,  but  the  debts  which 
his  wife  owed,  dum  sola.  (1)  The  principle  on  which  the  deci- 
sion, including  assignments  in  bankruptcy,  or  under  an  insolyent  ast,  passed  onlj 
the  husband^s  interest,  subject  to  the  wife's  legal  right  of  sunriTorahip,  and  that  the 
husband  could  not  posslblj  make  an  assignment  of  the  reyersionary  interest  of  his 
wife,  so  as  to  bar  her  as  surnvor,  proyided  the  interest  continued  reversionary.  A 
yery  late  case  also  in  England  goes  nearly  the  same  length.  Ashley  v.  Ashley,  1 
Oollyer,  653.  Again,  in  Morley  v.  Wright,  11  Yes.,  19,  these  former  propositions 
were  in  a  measure  reoognized,  especialiy  the  one  that  the  husband  oould  conyey  no 
more  right  by  his  assignment  than  he  had  to  reduce  the  wife's  outstanding  interest 
to  possession,  subject  to  the  "wife's  equity."  This  doctrine  is  most  explicitly 
affirmed  in  Hoimer  v,  Morton,  but  in  this  case  a  distinction  is  taken  between  the 
case  in  which  the  husband  had  an  immediate  power  of  reducing  the  chose  into  his 
possessbn,  and  where  he  had  not.  In  the  first  case  the  assignment  would  be 
regarded,  in  equity,  as  the  actual  reduction  of  the  property  into  possession,  and  m 
consequent  transfer,  for  he  had  the  power  to  do  so^  and  the  transfer  amounted  to 
aa  agreement  to  do  it 

Seyeral  of  the  older  cases  are  directly  repugnant  to  the  doctrine  <^  these  deci- 
sions. In  those  it  has  been  held  that  a  contingent  interest,  or  the  possibility  of  m 
term,  or  a  specific  possibility  of  the  wife's,  might  be  assigned  by  the  husband  for 
a  yaluable  consideration,  so  as  to  bind  the  wife.  Gray  y,  Kentish,  1  Atk.,  280 ; 
Bates  V.  Dandy,  2  Atk.,  206;  Hawkins  v.  Obyn,  Ibid.,  649;  Chandos  y.  Talbo^  2 
P.  Wms.,  601. 

If  a  husband  appoint  an  attorney  to  reoeiye  a  debt  or  legacy  due  to  his  wife,  and 
the  attoiney  reoeiye  that  money,  or  if  the  husband  mortgage  the  wife's  interest,  or 
if  he  recoyer  it  in  a  suit  at  law,  in  his  own  name,  or  release  the  debt,  in  these  eases, 
he  light  of  surviyorship  of  the  wife  ceases.  Sdiuyler  «.  Hoyle,  6  John.  Ch.  Bepu, 
196 ;  see  also  Forest «.  Warrington,  2  Desaus.,  264^  261. 

But  the  consideration  for  the  assignment  must  always  be  a  yaluable  one,  for  a 
mere  yoluntary  assignment  in  no  case  binds  the  wife.  Mitford  «.  Mitford,  9  Ves^ 
87 ;  Jewson  «.  Moulson,  2  Atk.,  420;  Johnson  v,  Johnson,  1  Jaa  &  Walker,  466; 
Baddington  v.  TTinaman,  1  Bra  0.  0.,  44;  Hartman  v.  Dowdel,  1  Serg.  t  Bawls^ 
2*79. 

Held  also  in  Pennsylyania,  before  the  act  of  1848,  that  a  yoluntary  assignment 
for  the  benefit  of  creditors  would  not  pass  the  legacy  of  the  wife  nor  her  chose  in 
action.  Skinner's  Appeal,  6  Penn.,  262 ;  HelfHch  «.  Obermyer,  16  Penn.,  113.  And 
an  assignment  of  a  wife^  chose,  pending  proceedings  for  a  diyoroe,  being  yohmtary 
and  for  the  mere  purpose  of  barring  her  right  of  suryiyorship,  made  by  a  husband 
who  has  deserted  his  wife,  does  not  diyest  her  title.  Enapp  v.  SohoU,  10  Penn.,  193. 

(1)  It  has  been  consideied  as  well  established  law,  that  aa  assignment  in  bank- 
ruptcy will,  of  itself,  bar  the  wife's  contingent  right  of  siu-yiyorship  in  her  chose  in 
action.  MUes  v.  Williams,  1  P.  Wms.,  249 ;  Bosyil  v.  Brander,  Ibid.,  248 ;  MitdieU  v. 
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a<m  is  founded,  cannot  be  tliat  her  debt  is  his,  for  if  that  were  the 
ease,  he,  or  his  executor,  as  the  case  might  be,  would  be  liable 
for  her  debts  after  coverture  was  at  an  end.  The  court  mani- 
&8tlj  proceeded  upon  the  ground,  that  debts  due  to  her,  and 
debts  due  from  her,  should  fall  under  the  same  consideration ; 
and  it  was  by  the  statutes  of  bankruptcy,  a  point  settled,  that 
all  the  debts  due  to  her  were  assigned  to  commissioners,  so  that 
all  possible  chance  of  her  reaping  any  benefit  from  choses  due 
to  her,  on  the  contingency  of  the  coverture  ending  before  they 
P61  ^^^  reduced  to  possession  by  her  husband,  was  gone.  1 
P.  Wms.,  249.  It  was*  thought  reasonable,  that  all  liability 
for  debts  due  from  her  should  also  by  the  same  act  be  at  an  end. 
The  opinion  on  which  this  rule  is  founded  is  incorrect,  for 
such  choses  may  survive.  The  rule  as  to  the  right  of  the  wife, 
by  survivorship,  to  the  chattels  of  the  wife  assigned  by  the  bank- 
ruptcy of  the  husband,  is  this :  If  the  husband  die  before  the 
assignees  have  reduced  them  to  possession,  they  will  survive  to 
the  wife;  for  the  assignees  possess  the  same  rights  as  the  hus- 
band before  bankruptcy,  and  no  other;  and  if  he  had  died 
before  he  became  a  bankrupt,  and  had  not  reduced  her  chattels 
to  possession,  they  would  have  survived  to  the  wife.  There 
have  been  two  decisions  contradictory  to  this  rule.  See  1  P. 
W.,  458 ;  3  Ves.,  617.  But  the  current  of  authorities  is  in  ac- 
cordance with  the  rule  here  laid  down.  In  1  Atk.,  280,  the  same 
doctrine  is  recognized  as  correct  In  1  Bro.  in  Chan.,  44,  and 
again  in  50,  the  2d  note,  and  in  a  later  case,  the  9th  of  Vesey, 
87,  this  point  was  decided,  and  I  trust  settled.  In  this  case  the 
wife  was  entitled  to  a  legacy  on  the  decease  or  marriage  of  A. 
Her  husband,  in  1784,  became  a  bankrupt,  by  which  means  the 
legacy,  by  operation  of  law,  was  assigned  to  the  assignees  of 
her  husband.    In  1789,  A.  married,  and  in  1790,  the  husband 

Hagfaea,  6  Bing.,  689.  But  tee  Pardew  v.  Jackson,  cited  in  preceding  note,  where^ 
in  dianoeiy,  it  was  held  that  the  wife*s  equit7  still  subsisted  under  such  an  assign- 
ment 

It  was  held  in  New  York  that  a  discharge  of  the  husband  under  a  bankrupt  law, 
was  no  discharge  of  the  wife,  but  that  after  coverture  was  ended  she  would  be 
liable  for  her  debts  contracted  dum  wkL  Yanderheyden  v.  MaUoiyi  1  Comst  (N. 
T.X463. 
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died,  and  tbe  legacy  was  not  collected;  the  assignees  daimed 
the  legacy;  the  master  of  the  rolls  decided  in  fSeiyor  of  the  wife^ 
as  he  said,  both  on  principle  and  precedent,  and  decreed  that 
the  legacy,  with  the  dividends  thereon  from  the  husband's  death, 
should  be  paid  to  the  wife.  (1) 

In  equity  the  husband  is  considered  as  a  purchaser  of  the 
wife's  choses,  where  the  husband  has  made  a  competent  settle- 
ment on  the  wife  before  marriage,  exclusive  of  a  jointure.  A 
jointure  is  not  a  purchaser  of  her  choses,  for  that  comes  in  lieu 
of  dower.  2  Ves.,  501,  502 ;  Ca.  temp.  Tal.,  168.  (2) 

*In  a  case,  2  Yem.,  6,  a  question  was  made,  whether  the  p^^^ 
executor  of  a  husband  is  entitled  to  the  choses  of  the  wife, 
on  the  death  of  the  husband,  who  had  settled  on  her  a  compe- 
tent jointure;  it  was  determined,  that  they  belonged  to  the  wife. 
The  distinction,  I  apprehend,  is  this:  that  when  an  estate  is 
settled  as  a  jointure,  it  bars  dower,  but  never  operates  as  a  par- 
chase  of  the  choses  of  the  wife  by  the  husband ;  but  any  other 
adequate  settlement,  not  a  jointure  eo  nomine^  will  not  bar  the 
wife  of  dower,  but  may  operate  as  a  purchase  of  her  choses. 

Where  the  choses  of  the  wife  are  purchased,  her  right  of 
survivorship  is  at  an  end.  As  to  what  constitutes  a  purchase^ 
there  seems  to  be  a  discordance  of  opinion  among  judges.  Some 
things  are  clear.  If  there  be  a  marriage  settlement,  in  which  it 
is  declared  to  be  in  consideration  of  the  wife's  fortune,  this  is  a 
purchase  of  her  choses,  but  no  bar  of  her  dower;  if  it  be  con- 
fined to  a  particular  part  of  her  fortune,  it  cannot  be  extended 
further.  If  this  settlement  is  denominated  a  jointure,  it  is  a  bar 
to  her  dower,  and  may  be  also  a  purchase  of  her  fortune,  if  it 
be  so  expressed  in  the  settlement  But  her  future  fortune  will 
not  be  purchased,  unless  the  words  of  the  settlement  extend  to 
the  future  fortune^    A  marriage  settlement  was  executed  by  the 

(1)  The  rule,  as  stated  in  the  text,  has  been  recognized  as  oorrecty  bj  ooorts  of 
high  authorit7,  both  in  England  and  the  United  States.  Kumford  v.  Mumj,  1 
Paige  Ch.  Bep.,  620;  Van  Eppe  v.  Van  Deuzen,  4  Paige  Ch.  Rep.,  64;  Pierce  v. 
Thornley,  2  Simons,  167.  Yoluntarj  assignments  for  the  benefit  of  creditors,  held 
not  to  pass  wife*s  chose  in  action.  Skinner*B  Ap.,  5  Penn.,  262 ;  Helfirich  v.  Ober 
mjer,  16  Penn..  113. 

(2)  Braj  v.  Dudgeon,  6  Hunford,  133. 
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husband,  in  which  it  was  not  expressed  to  be  a  purchase  of  the 
wife^s  fortune;  Lord  Eldon  lays  down  the  rule,  that  tne  settle- 
ment for  that  purpose  must  express  it  to  be  in  consideration  of  the 
wife's  fortune,  or  the  contents  must  import  it  as  clearly  as  if  it 
were  expressed.  6th  Ves.,  383 ;  Amb.,  672.  This  is  a  very  dif- 
frrent  rule  from  that  laid  down  by  Lord  Keeper  Wright,  when 
he  says,  the  law  of  this  court  will  presume  a  promise,  in  all  cases 
where  a  settlement  ia  equivalent,  that  the  husband  shall  have  the 
wife's  portion.  And  so  he  decreed,  in  a  contest  between  the  execu- 
P^n  tor  of  the  husband  and  the  surviving  wife.  If  we  attend  to 
the  language*  of  the  more  early  decisions  on  this  subject,  we 
shall  find  that  this  decision  was  in  accordance  with  them,  while 
the  more  modem  decisions  are  agreeable  to  the  aforementioned 
opinion  of  Lord  Eldok.  The  settlement  which  is  sufficiently 
efficacious  to  purchase  the  wife's  fortune,  however  it  may  be 
expressed,  must,  in  the  opinion  of  the  court,  be  adequate  for 
that  purpose;  2  Ver.,  501;  Pre.  in  Chan.,  63;  5  Ves.,  537.  (1.) 


(1)  B7  the  latter  cafles,  it  is  well  settled  that  in  order  to  make  the  husbaud  a 
purchaser  of  his  wife's  fortune  hy  settiemen^  and  prevent  herr^ht  of  suryiTorahip, 
tiie  fletttement  mast  clearly  import  that  it  is  made  in  consideration  of  her  fortune ; 
and  he  will  not  be  entitled  to  any  future  accessions,  unless  the  settlement  i4>pear  to 
hsTe  been  made  in  consideration  of  the  property,  to  which  she  miigTU  become  enti- 
tled, as  well  as  that  which  she  then  had.  Garforth  v.  Bradley,  2  Ves.,  6*75;  Druoe 
9.  neuuson,  6  Ves.,  385 ;  Salway  v.  Salway,  Ambl.,  692 ;  Mitford  v.  Mitford,  9  Ves., 
87;  Carr  v.  Taylor,  10  Ves.,  678. 

If  the  husband,  on  his  part,  coyenant  to  settle  a  sum  of  money,  he  will  not  be  a 
purchaser  of  his  wife's  fortune,  while  that  covenant  remains  unperformed,  and  neither 
he  nor  any  person  claiming  under  him,  will  be  permitted  to  receive  any  part  of  her 
future  property  upon  any  other  condition,  but  that  of  making  good  the  settlement 
lOtfbfd  V.  Mitford,  9  Ves.,  87.  And  it  appears  that  if  the  settlement  were  made  in 
CQosideration  of  her  fortune,  without  saying  more,  it  entitles  the  husband  to  all  her 
(hen  personal  property,  but  not  such  as  afterwards  accrues  to  her.  Otherwise,  if  it 
appears  that  it  was  the  agreement  between  the  parties,  that  he  should  have,  not 
only  her  then  present,  but  all  subsequently  acquired  personalty;  and  of  course 
when  any  of  her  choses  in  action,  are  not  purchased  by  settlement,  they  will  be 
snbiect  to  her  rights  of  survivorship.  Barton  v.  Dean,  2  Ves.,  607 ;  Elibank  v.  Mon- 
toOeu,  6  Ves.,  737 ;  Mitford  v.  Mitford,  ttb.  sup. ;  Carr  v.  Taylor,  10  Ves.,  574 ;  Beres- 
fold  V.  Hobein,  1  Madd.,  371 ;  Lodge  v.  Hamilton,  2  Serg.  ft  Bawle,  493. 

OhoBtB  ^  adion,  and  other  property,  to  which  the  wife  becomes  entitled  during 
eorerture,  are  liable  to  the  claims  of  the  creditors  of  the  husband ;  and  a  settlement 
Hwreof  opon  the  wife,  with  the  assent  of  the  husband,  before  bemg  reduced  into 
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r!ti[f  attxioQS  solicitude  of  our  law  to  preserve  the  ngtits  of 
^  Yijfo  vnlrarty  is  manifested  bj  this  rule.  The  wife  before 
Qiarnaige  is  indeed  sui  jurisy  capable,  of  contracting,  and  compe- 
tent lo  take  proper  care  of  her  own  concerns.  Yet  it  is  not 
npposed  that  a  female,  unaccustomed  to  bargains,  in  the  moments 
ci"  her  warm  confidence  in  the  honorable  and  generous  intentions 
of  her  suitor,  will  always  sufficiently  guard  her  rights.  The  law 
has,  therefore,  taken  care  that  such  confidence  shall  not  be  abused. 
The  rules  before  mentioned,  by  Lord  Keeper  Wright  and  Lord 
Eldon,  are  directly  opposed  to  each  other.  Since  it  is  perfectly 
easy  to  insert  in  the  marriage  settlement,  that  by  it  the  wife's 
fortune  was  intended  to  be  purchased,  and  we  find  nothing  of 
this  nature  therein,  it  is  not  easy  to  conceive  why  we  ought  to 
infer  an  intention  to  purchase.  Surely  it  is  nothing  strange  that 
the  husband  should  wish  to  make  a  greater  provision  for  his 
wife  than  her  uncollected  choses  would  afford  to  her.  If  it  was 
opposed  to  constant  experience,  that  a  provision  should  be  made 
by  a  husband  for  a  wife,  unless  the  choses  of  the  wife  were 
absolutely  his,  we  might  then  infer  that  such  a  settlement  was  a 
purchase  of  the  choses  of  the  wife.  But  every  day's  practice 
proves  the  contrary,  and  leaves  no  room  for  the  Lord  Keeper's 
inference. 

Where  there  are  articles  of  agreement  to  settle  an  estate  on 
his  wife,  in  consideration  of  a  portion  received  by  the  husband, 

r«oi  ^^^  ^^^^  ^^'  ^^  marriage  the  wife  dies,  so*  that  no  settle- 
^  ^  ment  is  made,  the  articles  are  a  purchase  of  her  uncollected 
portion,  and  shall  go  to  the  husband  and  not  to  the  adminis- 
trator. 

If  a  husband  cannot  recover  the  choses  of  his  wife,  without 
the  intervention  of  a  court  of  equity,  as  where  the  legal  title  is  in 
trustees,  such  court  will  refuse  to  lend  him  any  aid,  unless  he  has 
made  a  previous  decent  provision  for  his  wife,  or  has  agreed  to 
make  one  out  of  the  property  sued  for.  8  P.  Wms.,  302.  But 
if  the  wife  will  appear  in  court,  and  waive  all  claim  to  a  pro- 
vision, the  court  will  generally  dispense  with  this  rule,  but  not 

poBsesBiou,  will  not  protect  tuch  cho$eB  in  action^  or  other  property,  fVom  sudi  credit- 
ons.  Bold  «.  Qeiger«  2  Qratt,  9$. 
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almyB,  as  where  anything  takes  place  which  raises  a  suspicion 
that  the  waiter  was  not  freely  made  by  the  wife.  2  P.  Wms., 
641;  8  Ibid,  12;  Tothill,  179;  2  Ves.,  699,  579.  (1) 

(1)  To  aflbrd  &e  wife  a  reasonable  proTision,  oat  of  her  property,  for  her  own 
•app(Mt|  and  that  of  her  children,  seems  to  be  a  prominent  feature  in  all  the  late 
equity  deciflions,  in  those  oases  which  relate  to  the  husband*s  rights  over  her  pro- 
peitjin  action. 

According  to  the  doctrine  of  the  text^  if  he  asks  the  aid  of  a  court  of  chancery 
to  give  him  Che  control  of  the  wife's,  property,  such  court  will  withhold  its  assist- 
ance natil  he  has  made  an  equitable  provision  out  of  it  for  her  and  her  children; 
and  further  than  this,  perh^ts,  chancery  would  restrain  him  from  proceeding  at 
law  until  he  has  made  such  provision.  It  certainly  will  restrain  him  fh>m  proceed- 
ing in  the  ecdestastical  court,  for  the  recovery  of  the  wife's  legacy,  until  such  pro- 
Tiaioin  is  made,  and  it  is  difficult  to  assign  any  reason  why  a  suit  at  law  ought  not 
wpially  to  be  reatrainecL  2  Atk.  Bep.,  419.  The  following  cases  seem  to  place  the 
doctrine  of  the  text  beyond  question :  Howard  v,  Moffat,  2  John.  Oh.  Bep.,  20G ; 
BuvaQ  V.  Fanners*  Bank  of  Maryland,  4  Gill  &  John.,  282 ;  Whitesides  v.  Bonds, 
7  Dana's  Bepi,  106;  Perrydear  v.  Jacob,  2  Hill's  S.  C  Ch.  Bep.,  609;  Like  v, 
Bereaford,  3  Yea.,  606;  Kenney  v.  UdaD,  3  Cow.,  690;  Duryee  v,  Browyer^  2 
IfcCord's  &  C.  Ch.  Bep.,  368;  Haviland  v.  Bloom,  6  John.  Ch.  Bep.,  178;  McEl- 
hatten  v.  HowcU,  4  Haywood,  19 ;  Pinney  v.  Fellows,  16  Yt  Bep.,  626. 

This  equity,  however,  is  personal  to  the  wife,  for,  if  she  die  in  her  husband's 
fifetime,  though  she  leave  issue  capable  of  inheriting,  the  husband  is  entitled  to  her 
personal  property,  without  making  any  provision  for  them.  Scriven  v.  Tspley, 
AmbL,  699;  Phipps  v.  Earl  of  Anglesea,  FonbL  notes  on  Eq.  Tr.,  89;  Murray  v, 
EHbank,  10  Ye&,  84;  Lloyd  v.  Williams,  1  Madd.,  460;  but  see  13  Yes.,  8*7.  If 
the  wife  dies  after  a  decree  for  carrying  in  proposals  for  a  settlement  to  the  mas- 
ter's office,  the  right  of  the  children  attaches.  Beeve  v.  Jackson,  2  Dicic,  604;  De 
la  Garde  v.  Lempriere,  6  Beav.,  344.  And  it  has  been  held  that  the  wife's  equi^ 
attaches  on  her  filing  a  biU  for  a  settlement,  and  that  the  children  are  entitled  if  she 
afterwafdfl  die.  Sttenmete  v.  Halthin,  1  Glyn.  k  Jam.,  68.  If  the  wife  is  the  sul^ect 
of  a  State  by  the  law  of  which  the  husband  is  entitled  to  the  whole  property,  the 
court  will  not  require  a  settlement  to  be  made  on  her.  Sawyer  v.  Shute,  1  Anst., 
63;  Campbell  p.  French,  3  Yes.,  321 ;  Diss  v.  Smith,  1  Boper,  266. 

The  foUowing  authorities  are  against  the  position,  above  referred  to,  that  a  court 
of  equity  will  restrain  the  husband  from  proceeding  at  law  until  he  makes  such 
provision,  and,  although  emanating  fh>m  high  sources,  they  have  not  as  good  rea- 
sons for  their  support  as  the  opposite  doctrine.  1  Yes.,  Sen.,  639 ;  2  Atk.,  420 ;  10 
Yes.,  90;  Howard  v.  Moffatt,  2  John.  Ch.  B.,  206;  Glen  «.  Fisher,  6  John.  Ch.  B., 
33;  Damont  v.  Magee,  4  John.  Ch.  B.,  318. 

But  equity  will  protect  the  rights  of  the  wife,  whether  the  application  for  the 
eoBtrol  of  the  property  be  by  the  husband,  or  his  representatives  or  assignees,  or 
the  wife  or  her  trusteee.  Kenney  v.  Udall,  3  Cow.,  690.  The  courts  of  Pennsyl- 
vania do  not  possess  the  power  of  protecting  tliis  equity  of  ih»  wife.  Tohe  «.  Bar- 
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The  court  will  generally  allow  the  husband  to  receive  the 
interest  of  such  choses,  for  he  maintains  his  wife:  but  if  the 
husband  has  received  a  handsome  fortune  with  his  wife,  and 
has  made  no  settlement,  the  court  will  not  only  stop  the  principal 
from  going  into  his  hands,  but  the  interest  also,  that  it  may 
accumulate  for  her  benefit.  (1)  The  assignees  of  a  banlorupt 
husband  are  subject  to  the  same  equity.  They  stand  in  the 
shoes  of  the  husband,  and  cannot,  in  such  case,  have  the  aid  of 
chancery  without  making  a  provision  for  the  wife.  S  Atk.,  21 ; 
2  Atk.,  420 ;  IP.  Wms.,  882. 

The  case  is  the  same  when  the  husband  becomes  an  insolvent 
debtor,  and  takes  the  benefit  of  an  insolvent  act,  and  his  pmperty 
is  assigned.  It  seems  to  have  been  a  question,  in  the  case  of 
Warrel  v.  Martar,  1  Cox  P.  Wms.,  459j  in  the  notes,  whether  the 
court  would  interfere,  if  the  wife  made  the  application  for  a  suit- 
able provision  for  her  out  of  such  property ;  but  it  is  now  settled 
that  they  will  so  direct,  whether  the  application  is  on  the  part  of 
the  assignees  or  by  the  wife.  (2)  5  Ves.,  737 ;  10  Ves.,  578. 
r*im  *But  if  the  husband  had  assigned  such  choses,  for  a 
-*  valuable  consideration ;  according  to  some  opinions,  equity 
will  not  compel  the  assignees  to  make  such  provision. 

Lord  Thublow,  in  the  case  of  Warral  v.  Martar,  expressed 
himself  fully  on  this  subject,  that  an  assignee  for  a  valuable 
consideration  need  not  provide  for  the  wife.  (8) 


zet^  1  Binn^  366;  9  Serg.  k  Bawle,  183.  In  Kaiyland  it  is  held  that  ^henerer 
the  husbiuad  can  reach  the  wife's  property  in  a  court  of  law,  chancery  cannoi 
Interfere  in  her  behalfl  Bogers  v.  Krebs,  6  Har.  ft  John.,  37.  In  South  Carolina 
the  courts  of  equity  adopt  the  English  rule.  Tatnall  v.  Fenwidc,  1  Desaus.  Ch.  B, 
143;  Ex  parte  Beresford,  Ibid.,  268;  see  also  Tliomas  v.  Shepherd,  2  McOord's  Ch. 
B.,  40 ;  Duryee  v.  Browyer,  Ibid.,  368.  So  in  Kentucky.  Elliot «.  Waring,  6  Monr., 
340;  Ibid.,  268;  7  Ibid.,  660;  2  J.  J.  ICarsh,  495. 

(1)  Udall  9.  Elenney,  3  Cow.,  690;  S.  0.,  6  John.  Ch.  B.,  464. 

(2)  Van  Epps  v.  Van  Deosen,  4  Paige  Ch.  B.,  74 ;  Harper  v.  BayenhiO,  1  Tmb- 
lyn's  B.,  144 ;  Pierce  «.  Thomly,  2  Simons,  167 ;  Honnor  v.  Morton^  3  Bussdl's  B^ 
e6,  90. 

(3)  Where  the  assignment  is  by  operation  of  law,  and  not  the  act  of  the  husband 
for  a  Taluable  consideration,  it  seems  the  assignee  will  be  compelled  to  make  the 
necessary  proTision.  Smith  v.  Kane,  2  Paige  Oh.  B.,  303 ;  and,  indeed,  some  of  the 
cases  go  so  &r  as  to  say  that  any  assignee  of  the  husband  will  be  compelled  t» 
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The  auihorifcies  cited  in  the  margin  teach  us  this  doctrine,  that 
when  a  husband  cannot  avail  himself  of  his  wife's  propert  j,  with- 
out the  aid  of  chancery,  the  court  will  refuse  its  aid,  unless  the 
husband  will  make  a  suitable  settlement  on  the  wife,  (a)  Even 
whore  the  husband  has  assigned  his  title  to  a  creditor,  the  court 
will  not  aid  that  creditor^  unless  he  make  out  of  it  a  reasonable 
provision  for  the  wifa  There  is  a  diJBference  of  opinions,  how- 
ever,  expressed  in  some  of.  the  authorities.  I  will  endeavor  to 
present  to  the  reader's  view  the  different  opinions  which  have 
been  entertained  on  this  subject 

In  the  case  of  Warral  t;.  Martar,  Lord  Tht7BI<ow  seems  to 
thinky  that  the  interference  of  chancery  is  never  had  when  the 
assignment  is  by  express  contract  of  the  husband,  but  only  where 
the  assignment  is  by  operation  of  law*  It  is  true,  that  the  cur- 
rent of  authorities  support  this  opinion,  in  cases  where  a  wife 
owns  the  trust  of  a  term.  In  such  case  the  assignee  of  the  hus- 
band holds  the  estate  without  being  liable  to  provide  for  the  wife. 
And  the  case  is  the  same  when  some  specific  chose  has  been 
aarigned,  although  there  has  not^  been  an  entire  coincidence  of 
opinions  in  the  authorities. 

In  the  case  of  Doyly,  1  Ch.  Ca,  it  was  the  opinion  of  the  court, 
that  the  husband  could  not  charge  or  grant  away  the  trust  of  a 
wife's  term.  But  subsequent  authorities  teach  a  different  doc- 
trine; 2  Atk.,  208. 

In  Sir  Edward  Turner's  case,  1  Yem.,  it  was  holden,  that  if  a 
term  was  assigned  in  trust  for  the  wife,  with  the  privity  of  the 
husband,  that  he  could  not  grant  it  away.  r*1ll 

*The  case  of  Pitt  v.  Hurd  is  to  the  same  purposa  1  Yem.,  ^  -* 
18b  In  a  case  in  Pra  in  Chan.,  826,  where  the  husband  assigned 
a  specific  chose  of  the  wife,  viz. :  a  legacy  for  the  payment  of  a 
debt  of  his  own,  on  a  bill  by  the  assignee  against  the  husband 
and  wife,  and  the  testator's  executor,  it  was  decreed  in  &vor  of 

M  Sflbow.,  MS;  SP.Wmf.,  Ml;  1  Vei.,40;  tAtk.,411f;  tP.Wmi.,  6»;  SVet.,  (SMi;  S 

▲tlL,SO. 


ft^  If  he  places  himself  within  the  jurisdiction  of  a  court  of  chancery.  Homsby 
V.  Ijee^  S  Madd.  B.,  16;  Qajnor  v,  Wilkinson,  2  Dick.,  491 ;  JBx  parte  BMbj,  1 
CHyn.  k  JaoL,  1G7;  Udan  v.  Kenneji  3  Cow.,  590;  Buvall  v.  Farmers'  Bank  of 
Mai^^and,  4  Gill  a  Mm^  282;  Perxjdear  «.  Jacobs,  2  HUl's  S.  a  Gh.  R.,  609; 
like  9.  Beresford,  3  Yes^  SOS. 
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the  aasignee,  without  making  him  liable  to  make  any  provision 
for  the  wifa 

The  same  doctrine  is  holden  in  2  Aik.,  206.  Bat  the  law  is 
otherwise  if  the  property  assigned  is  in  the  hands  of  the  courts 
and  the  wife  is  a  ward  of  chancery.  The  court,  in  such  cases^ 
will  give  no  aid  to  the  assignee,  unless  he  will  make  a  provision 
for  the  wife.  8  Ves.,  506. 

The  rule,  as  laid  down  by  Lord  Thxtblow,  seems  to  be  corro- 
borated by  the  authorities  here  cited,  in  cases  of  the  assignment 
of  the  wife's  interest  in  a  trust  of  a  term,  as  also  in  cases  of  the 
assignment  of  a  specific  chattel  belonging  to  the  wife  by  the  hus- 
band ;  but  when  the  assignment  does  not  specify  the  property  in 
question,  but  it  is  expressed  in  general  terms,  the  assignee  has  no 
greater  equity  against  the  wife  than  the  husband  had.  As  in  a 
case,  2  A^,  417 ;  a  wife  being,  by  the  wiU  of  her  &ther,  entitled 
to  a  fourth  of  his  personal  propnrty,  the  husband  made  an  assign- 
ment of  all  the  right  that  he  was  entitled  to,  in  right  of  his  wife, 
to  her  father's  estate. 

The  same  doctrine  is  established  in  the  case  of  Wenman  v. 
Mason ;  1  Cox.  P.  Wms.,  459,  notea  There  is  a  case  to  the  same 
purpose.  4  Bro.  in  Chan.,  139. 

In  4  Yes.,  19,  in  the  case  of  McAuly  v.  Phillips,  the  chancel- 
lor states  the  rule  to  be,  that  an  assignment  by  a  husband  of  the 
wife's  chattels,  for  a  valuable  consideration,  is  in  no  case  a  bar  to 
the  equity  of  the  wife,  to  be  provided  for  by  the  husband,  ex- 
cept in  the  case  of  a  trust  of  a  term.  But  it  seems,  from  the 
r«i  91  ^^^^  before  cited,  that  the  exceptions  made  by  the  chancellor 
^  '^  are  too  narrow  ;*  for,  the  husband's  assignment  of  a  specific 
chattel,  is  a  bar  to  such  equity  of  the  wife. 

If  the  trustee  be  willing  to  pay  the  choses  to  the  husband, 
chancery  never  prevents  it;  or  in  the  ordinary  case,  where  the 
husband  has  a  legal  remedy,  chancery  never  inhibits  the  husband 
fix>m  proceeding,  although  he  makes  no  provision  for  his  wife. 

(«)  (1) 

(a)  8Atk.,M0;  P.inCb.,414;  i P.  Wmi., 689 ;  8do.,ll;  tAtk.,97,«n. 

(1)  Here  again  the  question  is  presented  which  was  somewhat  discussed  in 
note  1,  page  9.    Notwithstanding  the  authorities  there  cited  in  affirmation  of  the 
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In  1  Ye&y  161,  it  was  determined  that  money  in  tbe  hands  of 
trnstees  for  the  benefit  of  a  wife,  not  her  separate  property,  on 
ibe  death  of  her  hnsband  should  go  to  the  wife,  and  not  to  the 
executor  of  the  husband. 

It  is  difficult  to  discover  on  what  principle  this  decree  was 
made;  for  money  in  the  hands  of  trustees  is  not  a  chose.  I 
know  of  no  difference  between  money  belonging  to  her  in  the 
hands  of  trustees,  and  money  paid  to  her,  which  would  certainly 
belong  to  the  husband ;  except  only,  that  the  husband  must  have 
the  aid  of  a  court  of  chancery  to  get  the  money.  This  they 
will  refuse,  unless  the  husband,  not  having  before  made  a  com- 
petent provision  for  his  wife,  will  make  a  suitable  provision  out 
of  the  money  in  the  hands  of  the  trostees.  It  appears  to  me 
that  the  executor  of  the  husband  would  be  entitled  to  the  money, 
provided  he  would  make  for  the  wife  such  provision  as  the  court 
should  direct    The  court  must  have  considered  this  money  as  a 


fnpomtkm  in  the  tezl^  it  may  atill  be  considered  a  doubtM  question,  with  its 
eqnilj  on  the  side  of  the  wife.  With  respect  to  that  portion  of  her  personalty 
which  the  husband  can  acquire  possession  of  without  the  assistance  of  equity,  it  is 
■aid  in  the  following  cases  that  he  will  not  be  disturbed  in  the  exercise  of  that 
clg^:  Howard  p.  UolbUf  2  John.  Ch.  Bep.,  206;  Thomas  v.  Shepherd,  2  McCoid's 
&  C  Gh.  Bep^  3a.  But  directlj  opposed  to  this  is  the  case  of  Van  Bpps  v.  Van 
Pouacu,  4  Paige,  64.  It  is  there  said  that  it  has  been  doubted  whether  a  court  of 
diaBoecy  could  interfere  to  restrain  the  husband  or  his  assignees  from  proceeding, 
at  law,  to  possess  himself  of  the  wife^s  property  in  action,  and  to  compel  him  to 
•flow  her  a  siutafale  proyision  out  of  the  same  for  her  support  But  if  the  wife  is 
•ntitled  to  such  an  equity,  upon  a  bill  filed  by  the  husband  or  his  assignee,  or  by  a 
nurd  penon,  as  all  the  eases  upon  the  subject  admit,  there  seems  to  be  no  valid 
objedfon,  in  principle,  against  granting  her  similar  relief,  where  the  husband  or  the 
general  assignee  in  bankruptcy  is  endeaYoring  to  deprive  her  of  that  equity  by  an 
QBoooadeatioua  proceeding  in  a  court  of  law.  Although  chancery  will  restrain 
him  from  prooeetting  in  the  ecclesiastical  court  for  a  leffocy  or  dutribuHve  share 
belooging  to  the  wife  (Grignioa  v.  Grignion,  1  Hagg.  Ecd  Bep.,  535),  yet  it  has 
held  that  it  will  not^  at  the  suit  of  the  wife,  compel  a  settlement  out  of  a 
in  aeUon^  bequeathed  to  her  for  life,  but  not  expressed  to  be  for  her  sole  and 
separate  ««^  against  a  particular  assignee  for  a  vahtdbU  consideraium.  Such  words 
imatbe  need  as  conclusively  show  that  the  gift  wa^ihtended  for  her  sole  and  sepor 
fvfe  «M^  in  ofder  to  bar  the  right  of  the  husband.  Elliot  v.  Gordell,  5  Madd.  Oh. 
BepL,  149;  Stantcm  <r.  Hall,  2  Buss,  k  Myhie,  175;  Tyler  «.  Lake,  IMd.,  183; 
%,  JBBedes,  11  Simons,  669. 
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chose,  otherwise  the  symmetry  of  the  law  of  Baron  and  Femme 
is  nmrred  by  the  decision.  (1) 

It  has  been  stated,  that  if  the  wife  shonld  die  before  the  hns- 
band,  the  choses  of  the  wife  would  not  belong  to  him,  but  go  to 
her  executor  or  administrator,  to  be  disposed  of  as  the  property 
of  every  deceased  person  is  disposed  of.    Certain  it  is,  that  at 

(1)  In  the  case  of  Udall  v.  Kenney,  3  Oow.|  690,  the  equitable  right  of  the  vifb 
to  a  suitable  provision  out  of  her  own  personal  estate,  either  as  against  the  husband 
or  his  assignee  for  a  yaluable  consideration,  underwent  a  thorough  investigatlqifL 
This  was  an  appeal  from  the  court  of  chancery.  Eliza  Hewitt,  an  infant,  entitled 
to  eight  thousand  dollars  in  stock  under  the  will  of  her  father,  upon  her  aniiing  at 
the  age  of  twenty-one,  married  to  Edward  M.  L.  Kenney.  On  the  9th  of  February, 
1818,  she  then  being  a  little  over  sixteen  years  of  age,  herself  and  husband  sold 
the  stock  in  question  to  the  appellatnt  for  a  yaluable  consideration.  On  the  11th  of 
November,  1820,  she  filed  her  bill,  praying  that  the  assignment  to  Udall  might  be 
declared  void,  and  for  such  a  disposition  of  the  stock  as  would  secure  it  for  her 
own  support  and  maintenance,  and  place  it  beyond  the  control  of  her  husband. 
The  question  was  presented,  whether  an  assignment  for  a  yaluable  consideration 
of  a  specific  chattel  was  a  bar  to  the  equity  of  the  wife.  SAyAOE,  Ch.  J.,  after  a 
careful  investigation  of  all  the  decisions  upon  this  subject,  somewhat  contradictoiy, 
as  appears  from  the  text,  came  to  the  following  conclusions:  1.  That  the  wife  had 
an  undoubted  right  to  a  provision  for  her  and  her  children,  if  any,  out  of  her  equi- 
table property  as  against  her  husband,  or  any  asrignee  of  the  husband's,  and  that^ 
when  it  is  necessary  to  come  into  a  court  of  equity  for  its  aid  in  obtaining  posses- 
sion of  such  property,  the  court  wiH  see  that  a  proper  provision  is  mado.  -3.  That 
though,  in  general,  the  husband,  who  lives  with  and  maintains  his  wife,  is  entilkd 
to  receive  the  dividends  and  interest  of  her  estate,  yet  when  he  deserts  bos  wife^  or 
neglects  or  ref*v«es  to  provide  for  and  maintain  her,  or  has  shown  a  disposition  to 
waste  her  property,  in  such  cases  the  court  ought  to  direct  the  interest  to  be  paid 
to  the  wife,  or  a  trustee  for  her  benefit 

The  case  of  McAuley  v.  Philipe  (1  Yes.,  19^  cited  by  Judge  Rkwb,  makes  but 
one  exception  to  the  general  rule  that  the  husband's  assignment  is  no  bar  to  the 
equity  of  the  wife,  and  the  author  seems  to  be  of  opinion  that  the  assignment  of  a 
specific  chattel  is  another.  In  this  he  is  expressly  contradicted  by  the  case  of 
Udall  v.  Kenney,  and  there  is  a  strong  array  of  authorities  against  him.  like  v. 
Beresford,  3  Yes.,  606;  Pope  v.  Crashaw,  4  Br.  Gh.  Cas.,  326;  Povey  v.  Brown, 
Pr.  in  Oh.,  325,  Saddington  v.  Kinsman,  1  Br.  Gh.  Gas.,  44;  McAuley  v.  Philips, 
above  referred  to;  Wright  v.  Morley,  11  Yes.,  17;  Haviland  v.  Myers,  6  John.  Ch. 
Gas.,  25 ;  Haviland  v.  Bloom,  Ibid.,  178.  By  these  authorities,  and  particularly  the 
case  of  Udall  v.  Kenney,  whioil)  presents  a  striking  instance  of  tlie  healthful  influ* 
enoe  of  a  court  of  chancery  in  guarding  the  rights  of  the  helpless  and  unprotected, 
it  is  hoped  this  question  is  finally  put  at  rest  For  a  finther  disoussion,  see  the 
case  of  Hanson  v.  Keating,  4  Hare's  Rep.,  1. 
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coounon  law  this  is  the  case ;  but  it  is  now  settled  that  he  is  the 
ijghtful  administrator  of  his  wife,  and  may,  in  this  capacity, 
collect  her  choses.  The  money  arising  from  them  will  he^^^^ 
assets*  in  his  hands  to  pay  her  debts.  If  there  be  a  surplus,  ^ 
by  the  statute  of  29th  Car.  H,  he  is  not  obliged  to  account  for 
the  same  to  her  representatives,  that  is  to  say,  to  her  issue  or 
next  of  kin.  The  surplus,  after  paying  the  debts,  is  considered, 
by  virtae  of  that  statute,  as  belonging  to  him ;  so  that  if  any 
other  person  should  administer  on  the  estate  of  the  wife,  on  his 
refusal  or  incapacity,  such  administrator  must  account  to  the  hus- 
band for  the  surplus,  after  paying  the  debts  due  from  the  wife,  (a) 
Afier  enacting  the  statute  of  distributions,  the  question  arose, 
whether  the  husband  must  distribute  to  the  next  of  kin  as  other 
administrators  were  obliged  to  do ;  and  to  settle  this  question, 
the  statute  of  29  th  of  Car.  IL,  was  enacted,  {b)  (1) 

M4Oo.,81:lBoD.Alir.,190;  ISid.,  401;  Moor,  871;  IP.  Wms., 818,801:  8Atk.»  6U; 
1  ▼«■>,  15 :  1  WOs.,  166. 
(HtJ(od.,90L 


(1)  BoQ.  Abr^  190 ;  Clark  v.  Clark,  6  Watts  ft  Serg.,  85.  A  husband  ia  not  enti- 
tled, aa  administrator,  to  the  wife^s  share  of  the  proceeds  of  real  estate  sold  by  order 
of  tike  orphan^s  courts  after  her  death,  though  the  order  of  sale  was  made  previously; 
bm  he  IB  entaied  as  tenant  bj  the  curtesy,  to  the  interest  during  his  life.  Ferrer  v, 
i  The  Oominoxftwealth,  8  Seig.  ft  BawL,  315 ;  otherwise  if  she  die  after  a  sale  of 
har  land.  Huett  v,  Fisher,  1  Har.  ft  Gill,  88 ;  Leadenham  v.  Nicholson,  Ibid.,  267. 
Upon  this  subject  generally,  see  also  Rogers  v,  Erebs,  6  Har.  ft  John.,  31 ;  Ham- 
mond V.  Steer,  2  Gill  ft  John.,  81 ;  Harleston  v.  Lynch,  1  Desaus.  Oh.  Bep.,  244. 
The  repreoentative  of  the  husband  is  entitled  to  administration  upon  sudi  choses  of 
Itie  wife^  for  the  right  of  administration  follows  the  right  of  estate,  and  ought^  in 
of  the  husband^s  death  after  the  wife,  to  be  granted  to  the  husband^s  next  of 
Elliott  V.  CoUyer,  3  Atk.,  526 ;  Bouchier  v.  Taylor,  1  WUs.,  168 ;  Harg.  Law 
[;  1  Yes.,  15 ;  Bro.  Bep.,  414.  Therefore  if  administration,  de  bonds  turn,  of  the 
be  granted  to  a  third  person,  he  is  a  trustee  for  the  representatires  of  the  hus- 
Squib  V.  Wyn,  1  P.  Wms.,  3*78 ;  Cart  o.  Bees,  Ibid^  381 ;  Whittaker  v.  Whit- 
r,  6  John.  Bep.,  112;  Hendren  v.  Colgin,  4  Munf.,  231;  Clark  v.  Clark,  6  Watts 
a  Beig^  85.  If  the  husband,  without  taking  out  letters  of  administration,  obtain 
poeaeBsion  of  the  wife's  personal  property,  he  may  retain  it  against  his  wife's  next 
of  kin.  Hendren  v.  Colgin,  4  Munf.,  231.  And  if  the  wife's  next  of  kin  administer, 
he  will  be  a  trustee  for  the  husband  or  his  representative,  if  the  husband  die  before 
adminiatering.  Stewart  v,  Stewart,  7  John.  Oh.  Bep.,  229 ;  see  also  Hagg.  Ecd. 
Sep.,  341 ;  Betts  9.  Kimpton,  2  Bam.  ft  Adol,  273 ;  Hunter  v.  Hallett,  1  Eden's  Ch. 
Bep,  388;  Clark  v.  Clark,  6  Watte  ft  Serg.,  85. 
Where  a  husband  has  permitted  his  wife^  without  any  marriage  contract  to  retain 
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In  those  States  where  there  is  no  sach  statute  as  the  English 
statute  of  29th  Car.  IE,  it  is  contended  by  some  that  the  husband 
has  the  same  right  to  the  choses  of  his  deceased  wife  as  in  Eng- 
land, and  that  the  statute  of  Car.  n  was  in  affirmance  of  the 
common  law:  this  is  denied  by  others,  who  contend  that  this 
statute  introduces  a  new  regulation  wholly  unknown  to  the  com- 
mon law.  I  will  attempt  a  historical  deduction  of  this  subject^ 
as  it  may  serve  to  elucidate  the  question  in  dispute. 

We  shall  find  that  the  most  ancient  doctrine  on  the  subject 
of  intestacy  was  this :  that,  where  a  person  died  intestate,  t^ie 
king,  as  parens  patriae^  was  considered  as  having  the  legal  title 
to  his  personal  estate,  but  holding  it  in  trust  for  others  in  foro 
conscientuB,  If  it  were  a  husband  who  died,  leaving  wife  and 
children,  he  held  in  trust  for  the  wife  a  rationabilis  pars^  and  fi>r 
the  children  a  rcitumabilis  parSj  neither  of  which,  by  the  ancient 
common  law,  could  the  husband  devise  away.  The  other  third 
part,  after  the  debts  of  the  deceased  were  paid,  was  at  his  dis- 
posal ;  but,  according  to  the  superstitious  notions  of  the  times, 
he  was  bound  to  dispose  of  it  in  such  manner  as  was  best  for  the 
soul  of  the  deceased  owner. 

r*1 41       *  It  is  apparent  that  this  business  could  not  be  performed 

by  the  king  in  person :  it  must  necessarily  be  committed 

to  others,  to  act  by  virtue  of  authority  derived  from  the  king; 


poBseasion  and  control  of  the  personal  property  she  had  before  marriage,  he  is  ney- 
ertheless  entitled  to  administration  upon  her  estate,  and  to  retain  the  balance  to  his 
own  use.  Jones  v.  Brown,  3*7  N.  H.,  439.  See  also  Westerrelt  v.  Gregg,  12  N.  T., 
206,  where  it  is  held,  that  if  the  hpsband  die  befbre  the  choses  in  action  of  hia 
wife  are  reduced  to  possession,  his  representatives  are  entitled  to  them.  Also 
Valence  v.  Bausch,  28  Barb.,  633 ;  Lee  v.  Wheeler,  4  Georgia,  641. 

The  statutes  of  New  York,  of  1848  and  1849,  gaye  a  married  woman  power  to 
take,  hold,  conyej  and  devise  her  property,  but  made  no  change  as  to  its  dispositioii 
should  she  die  intestate.  Held  also,  that  the  husband's  right  to  administer  did  not 
spring  from  his  right  to  the  estate,  but  he  became  entitled  to  the  estate  because  ho 
had  a  right  to  administer.  McCosker  «.  Golden,  1  Bradf.,  64;  Ransom  v.  Nichols^ 
22  N.  Y.,  110. 

A  devise  of  real  and  personal  property  to  a  married  woman  for  her  sole  and  sepa- 
rate use,  "  not  to  be  liable  for  her  husband's  debts,  nor  subject  to  curtesy  or  any  Hfb 
estate  or  marital  rights,**  does  not  ezdude  the  husband  fh»n  administration  under 
the  intestate  laws.  Farie's  Appeal,  23  Penn.,  29. 
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and  it  was  supposed  that  no  persons  could  be  found  more  proper 
to  fulfill  this  conscientious  trust  than  the  clergy. 

It  might  be  reasonably  concluded  that  no  men  would  more 
regard  the  rights  of  widows  and  orphans  than  clergymen ;  and 
they  might  well  be  supposed  to  know,  better  than  any  other 
men,  what  would  conduce  to  the  consolation  of  a  departed  spirit. 
Hus  it  was,  that  the  whole  personal  property  of  the  deceased 
(and,  in  case  of  a  wife's  deceasing,  it  would  be  nothing  but  her 
chos^  in  action)  went  to  the  king,  and  from  him  passed  to  the 
clergy.  They  held  it  as  trustees  to  pay  the  debts,  and,  after 
the  debts  were  paid,  to  distribute  the  residue  to  the  issue  of 
the  deceased,  and,  on  failure  of  issue,  to  the  nearest  kindred 
of  the  deceased.  In  this  manner  the  estates  of  deceased  persons 
came  into  the  hands  of  the  clergy,  who  applied  these  estates  to 
such  uses  as  they  called  pious.  Unfortunately,  creditors  were  in 
this  way  defrauded  of  their  dues,  and  widows  and  orphans  of 
their  shares.  During  the  prevalence  of  popery,  the  doctrine  was 
that  the  clergy  were  accountable  only  to  God  and  their  consciences 
for  what  they  did  with  estates.  There  was  no  forum  established 
before  which  the  rights  of  widows,  orphans  and  creditors  could 
be  enforced ;  although  it  was  acknowledged  that  these  several 
eharacters  had  their  rights,  as  has  been  before  stated.  This  was 
a  singular  state  of  things;  when  there  were  rights,  for  the 
enforcing  of  .which  no  remedies  were  provided  by  law;  and 
when  the  aforesaid  trusts  were  not  fulfilled.  Even  at  this  period 
it  was  complained  of  as  a  great  abuse.  When  a  wife  died,  there 
was  not  the  least  pretense  that  the  husband  was  entitled  to  her 
choees;  but  her  representatives,  as  .before  stated,  were  alone 
entitled.  *Such  advantages  to  defraud,  fortified  by  the  p^^^ej^ 
superstition  of  the  times,  the  clergy  did  not  neglect  to  '-  -' 
improve.  The  &ct  is,  under  the  pretense  of  applying  the  estates 
of  deceased  persons  to  puma  uses^  they  applied  them  to  their  own 
use,  neglecting  the  duties  incumbent  upon  them,  (a)  The  first 
check  given  to  such  abuse  was  by  a  statute  of  Hen.  11,  which 
gave  an  action  to  creditors  against  the  bishop  to  recover  their 
dues.  Afterwards,  by  statute  of  Edw.  m,  the  bishops,  to  whom 
the  care  of  intestate  estates  was  committed,  were  enabled  to 

M  4BaeT«*s  His.,  71,  »i  Snf. 
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appoint  adminiBtrators  on  the  leBtate.of  deceased  peisoos.  By 
that  statute,  they  were  to  be  the  next  firi^nds  of  the  doceased,. 
and  were  now  to  perform  the  duties  whiph  before  belonged  to 
the  bishopsr  (a) 

In  the  construction  of  that  statute,  it  was  always  held,  that  the 
husband  had  a  right  to  administer  on  the  estate  of  his  wife,  as 
her  next  fnend.  This,  however,  did  not  alter  the  rights  of  any 
person  to  the  intestate's  estate ;  for  the  administrator  was  now  to 
perform  the  trust  which  formerly  belonged  to  the  bishops,  and 
what  that  trust  was,  we  haye  before  seen. 

A  subsequent  statute  of  Hen.  Yin,  was  made,  directing  that 
adiziinistration  should  be  committed  to  the  widow  or  next  of  kin 
to  the  deceased;  and,  although  the  husband  was  not  next  of 
kin  to  his  wife,  yet  the  practice,  which  obtained  under  the  statute 
of  Edward  IH,  of  appointing  the  husband  administrator  on  the 
wife's  estate  still  continued.  As  the  bishops  had  done  before,  so 
the  administrator  in  his  turn  refused  to  distribute  the  shares  to 
those  persons  to  whom  they  respectively  belonged,  ailing  there 
was  no  law  compelling  the  bishops  to  distribute,  and,  that  he  came 
in  their  place,  and  was  no  more  compellable  to  distribute  the  in- 
testate's estate,  thv^i  the  bishops  formerly  were.  .  This  question 
.^^  ^^  came,  at  length,  before  the  court  for  decision,  and  it  was 
^  ^  solemnly  adjudged,  that  *the  administrator  was  not  com- 
pellable to  distribute  the  estate  of  the  intestate.  Thus^  when 
any  person  had  obtained  the  appointment  of  administrator,  he 
would  take  the  whole  estat^  although  there  were  others  of  equal 
degree  of  kindred  with  himself  who  had  a  right  to  the  estate 
equally  with  him.  (i) 

The  husband  administrator,  imitating  the  example  of  all  other 
administrators,  refused  to  distribute  the  estate  of  his  wife  to  his 
wife's  relations,  who  alone  were  entitled  U>  it  To  enforce  the 
rights  of  those  to  whom  estates  belonged,  the  statute  of  22  Gar. 
n,  was  enacted,  compelling  administrators  to  distribute  the  es- 
tates of  intestate  persons,  to  those  to  whom  they  belonged. 

From  this  view  of  the  subject,  it  is  manifest,  that  this  statute 
did  not  give  any  new  right  to  the  representatives  of  the  deceased, 

(a)  t  Beere.,  887. 

(»)  Moor,  IM;  Holt,  88, 191. 
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but  afforded  them  a  remedy  to  enforce  their  anoient  rights,  defin* 
ing  more  particularly  than  had  been  heretofore  done,  who  were 
entitled  to  a  distributing  share. 

If  then  it  should  be  asked,  whether  the  administrator  of  the 
deceased  wife,  under  this  statute,  is  liable  to  distribute  her  choses 
in  action  to  her  representatives,  that  is  to  say,  to  her  issue,  and, 
for  want  of  issue  to  her  next  of  kin  and  their  legal  representa- 
tiyes,  according  to  the  direction  of  that  statute ;  the  answer  must 
be,  that  he  is  liable,  for  the  express  words  of  the  statute  make 
him  liable.  No  other  answer  can  be  given.  Before  the  enacting 
of  this  statute,  all  the  children  of  a  deceased  person  were  equally 
entitled  to  their  shares  of  the  personal  estate  of  their  father ;  yet 
if  one  of  them  procured  administration  on  the  estate,  he  would 
take  the  whole  estate  to  himself.  In  the  same  manner,  when  the 
wife  died,  the  husband,  being  considered  as  having  a  legal  right 
to  the  administration  on  her  estate,  and  having  obtained  the  ap- 
pointment of  administrator  on  his  wife's  estate,  could  not  be  com- 
pelled to  distribute  to  her  representatives.  But  this  statute  of 
22  *Car.  II,  made  it  the  duty  of  all  administrators  to  dis-  -^^ ;--. 
tribute  the  estates  of  deceased  persons.  By  a  subsequent  ^  ^ 
statute  of  20th  Car.  11  husbands  were  permitted,  after  having 
paid  the  debts  due  firom  their  wives,  to  hold  exclusively  all  their 
wives*  choses  in  action,  without  any  liability  to  account  with  any 
person  for  them.  This  statute  was  not  declaratory  of  the  common 
law,  as  the  statute  of  distributions  was.  It  totally  altered  that 
law,  giving  that  to  the  husband  which  before  belonged  to  the 
representatives  of  the  wife.  By  this  statute,  that  estate^  which, 
before  the  statute  of  22d  Car.  11,  the  husband  held  unrighte- 
ously from  the  true  owners,  he  is  now  entitled  to  hold  exclusively 
to  himself  and  that  legaDy.  In  several  of  the  states,  there  is  no 
such  statute  as  29th  Car.  II,  placing  husbands  in  a  different  sit- 
uation from  other  administrators.  That  statute  was  enacted  at  a 
period  long  after  the  emigration  of  our  ancestors  to  this  country; 
80  that  there  can  be  no  pretense  that  it  has  the  influence  of  a  law 
here.  All  the  states,  however,  have  statutes  of  distributions  simi- 
lar to  the  statute  of  22  Car.  11,  compelling  all  administrators  to 
distribute  the  estates  of  intestate  persons,  to  the  issue  of  the 
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deceased,  and,  on  fiuloie  of  issue,  to  his  or  her  next  of  kin  and 
their  legal  representatives,  varyingindeed,  in  some  respects,  from 
the  English  statute  on  that  subject  and  from  each  other.  I  ap- 
prehend, therefore,  that,  in  such  states,  the  issue  of  the  deceased 
wife,  or  her  kindred,  are  entitled  to  her  choses  after  the  payment 
of  debts ;  and  not  the  husband.  If  a  wife,  haying  a  separate 
property,  should  die  without  disposing  of  it,  the  husband  is  ad- 
ministrator, and  it  is  assets  in  his  hands;  and  after  debts  are 
paid,  the  surplus  belongs  to  him.  It  is  said  by  the  Chaocellor, 
in  1  Yes.,  Jr.,  49,  that  he  takes  it  as  next  of  kin.  I  apprehend 
that  a  husband,  as  such,  is  not  of  kin  to  his  wife,  and  is  not 
entitled  to  her  estate,  on  that  ground.  '^  Of  kin,"  means  related 
r*l  «1  ^^  Wood,  as  in  the  *statute  of  Henry  VIII,  which  was 
^  printed  in  Latin,  which  directed  to  whom  administration 

of  intestates'  estates  ought  to  be  committed ;  the  words  since 
translated  into  English,  "next  of  kin,"  are  ^^ proximo  de  son- 
guine,^^ — The  rule  provided  for  computing  the  degrees  of  kindred, 
excludes  the  idea  of  husband,  as  such,  being  of  kin  to  the  wife. 
By  this  rule  we  ascend  from  one  of  the  relations  to  the  person 
who  is  the  common  ancestor  of  them  both,  counting  one  to  each 
ancestor  of  his,  until  we  arrive  at  the  common  ancestor ;  and  then 
descend,  counting  one  to  each  ancestor  of  the  other  relative, 
until  we  arrive  at  that  other  relative.  Thus,  if  would  know  how 
nearly  related  PoUy  Stiles  is  to  Alfred  Stiles ;  Polly  being  the 
daughter  of  Thomas  Stiles,  and  Alfred  the  son  of  John  Stiles ; 
and  Thomas  and  John  being  brothers,  and  the  sons  of  Beuben. 
Counting  from  Polly  to  Thomas  her  father,  is  one;  from  Thomas 
to  Eeuben  is  two.  We  have  now  arrived  at  the  common  ances- 
tor of  both ;  for  Reuben  is  grandfather  both,  to  Polly  and  Alfred. 
Now,  counting  down  from  Reuben  to  John,  the  father  of  Alfred, 
is  three ;  and  from  John  to  Alfred  is  four ;  so  that  Polly  and 
Alfred  are  related  in  the  fourth  degree.  But  no  such  computation 
can  be  made  to  ascertain  the  relationship  of  husband  and  wife, 
unless  they  were  related  before  their  intermarriage.  If  the  hus- 
band be  of  kin  to  his  wife ;  I  presume  the  wife  is  of  kin  to  the 
husband.  If  so ;  the  statute,  which  directs  administration  to  be 
granted  to  the  widow,  or  next  of  kin,  is  tautological.    For,  if 
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ahe  be  related  to  the  husband,  as  next  of  kin,  she  wonld  have 
been  included  in  the  statute.  If  the  direction  had  been  to  give 
it  to  the  next  of  kin,  I  entertain  no  doubt  but  that  he  takes  the 
soiplus  after  her  debts  are  paid,  by  virtue  of  29th  Car.  U,  which 
gave  to  him  all  the  personal  estate  of  his  wife,  after  her  debts 
were  paid;  and  in  those  states*  where  such  a  law  as  29  Car.  r^^q-t 
II,  exists,  the  husband  will  take  such  estate.  *-      ^ 

In  3  Yes.,  247,  it  was  decided  that  a  husband  was  not  next  of 
kin  to  the  wife;  and  that  he  took  her  personal  estate  as  adminis- 
trator, without  liability  to  account  after  debts  were  paid ;  and 
whether  he  administer  or  not,  and  dies,  and  her  next  of  kin 
^minister,  such  next  of  kin  is  a  trustee  for.  the  p^sonal  repre- 
sentative  of  the  husband,  (a) 

An  annuity  is  granted  to  a,/^m6^20;  she  marries,  and,  during 
the  ooverture,  arrears  accrue ;  she  dies ;  the  arrears  belong  to 
him  as  husband,  and  not  as  administrator,  by  the  common  law. 
By  statute  of  Henry  ViJJL,  the  arrears  before  coverture  also  belong 
absolutely  to  him*  (i)  The  reason  why  the  husband  is  entitled, 
at  common  law,  to  the  uncoUeoted  arrears  of  the  annuity  whidx 
became  due  during  the  coverture,  is  founded  on  the  same  (Mrinciple 
as  that  by  which  the  husband  is  entitled  to  the  usufruct  of  *her 
real  property.  An  annuity,  although  it  has  the  appearance  of 
personal  estate,  is,  in  fSact,  real  estate ;  it  is  an  incorporeal  heredita- 
ment 

<a»  1  p.  W^  8S1 ;  8  Atk.,  BM ;  1  Wili^  168 ;  1  Vet .,  15. 
0$  Owen,  8;  4  Co.  Bep.,  97. 


78  seete's  Doumc  belations. 


CHAPTER  11. 

The  Husband's  Right  to  Judgments  obtainsd  in  his  own  Namx 
AND  HIS  Wife's.  His  Right  to  heb  Chattels  heal.  His 
Right  to  heb  Real  Pbopebtt  dubing  Coyebtube,  and  atteb 
HEB  Death. 

Wh]BN  a  jadgmeut  has  been  leooveied  in  the  name  of  KiiBbaiid 
and  wife^  for  a  debt  due  to  the  \rifey  it.  is  a  settled  rule  that^  if 
the  husband  dies  before  collection^  siidi  judgment  belongs  to  the 
-wife ;  but  if  she  dies  before  the  husband,  and  before  coUectkui, 
the  judgment  belongs  to  the  husbands  (a)  (1)  It  is  eaff^  to  see 
why  it  is  that  the  wife  is  entitled  to  the  judgment  when  the 
husband  dies  first,  and  the  money  is  not  collected.  This  judg- 
ment is  founded  on  a  chose  which  belonged  to  her  before  marriage ; 
and|  by  the  law  of  Baron  and  Femme,  on  the  husband's  death, 
she  is  entitled  to  her  choses  in  action  not  collected  or  disposed 
of  by  the  husband  during  the  coverture.  On  what  principle  is 
it,  then,,  to  be  accounted  for,  that,  on  her  death,  he  should  be 
entitled  to  this  judgment  as  exdasively  as  if  it  had  been  obtained 
at  first  in  his  own  name,  without  his  wife  ?  By  the  law  of  Baion 
and  Femme,  if  the  wife  die  first,  and  her  chosea  be  not  collected, 
they  will  belong  to  her  administrator,  to  be  disposed  of  as  the 
law  directs ;  but  such  judgment  the  husband  does  not  hold  as 
administrator,  accountable  for  it  as  assets  in  his  hands :  it  belongs 
to  him  absolutely.  It  is  apparent,  then,  that  this  is  an  exception 
to  the  general  rule,  founded,  no  doubt,  upon  the  doctrine  of  the 
JU8  accrescendi  of  joint-tenancy;  for  the  husband  and  wife  are 
joint-tenants*  of  such  judgments;  and  when  either  die^ 
^  ^  the  whole  judgment  belongs  to  the  other,  without  lia- 
bility to  account  to  any  person.  (2)    In  some  of  the  States^  the 

(a)  1  Mod.,  119 ;  8  do.,  IW;  1  Sid.,  8S7. 


(1)  2  Kent's  Oom^  134;  Searing  9.  Searing,  9  Paige,  283. 

(2)  It  is  said,  howoyer,  that  the  husband  and  wife,  being  one  person  in  law, 
cannot  be  joint-tenants.  Although  the  husband,  with  regard  to  such  judgment^ 
majf  after  the  death  of  the  wife,  stand  somewhat  in  the  position  of  a  joint-tenant 
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doctrine  of  ihe  jus  acerescendi  is  exploded ;  and  joint-tenants  in 
those  States  are  not,  in  this  respect,  different  from  tenants  in 
common;  and  ereiy  joint  judgment  stands  upon  the  same  ground. 
As  where  two  merchants  in  company,  who,  by  law,  are  tenants 
in  common,  obtain  a  judgment,  and  one  dies ;  in  such  case,  the 
right  and  duty  of  coUecting  the  judgment  belong  to  the  survi- 
vor ;  but  when  collected,  he  must  account  with  the  executor  of 
ihe  deceased  partner. 

So,  where  there  is  a  joint  judgment  in  the  name  of  husband 
and  wife,  the  duty  of  collecting  the  judgment  survives  to  him ; 
but  as  he  has  no  right  to  hold  the  avails  by  reason  of  the  jua 
acerescendi  where  this  doctrine  is  rejected,  he  must,  if  we  preserve 
entire  ihe  law  of  Baron  and  Femme,  account  for  this  judgment 
If  he  be  administrator  to  his  wife,  it  will  be  assets  iti.  his  hands 
to  pay  the  debts  of  the  wife.  If  not  wanted  for  that  purpose,  it 
will,  in  England,  by  force  of  the  statute  of  29  Oar.  II,  vest  in 
the  husband ;  and  he  will  be  entitled  -to  keep  it,  as  he  may  all 
her  choses,  and  never  account  to  any  person.  In  some  of  the 
States  there  is  no  such  law  as  the  29  Car.  II,  and  in  these  States 
I  should  suppose  that  the  husband  must  distribute  the  avails  of 
such  judgment  to  the  legal  representatives  of  the  wife,  in  such 
manner  as  the  law  directs. 

A  husband  submits  a  claim  in  right  of  his  wife  to  arbitration, 
and  the  arbitrator  awards  a  sum  of  money  on  this  claim,  to  be 
paid  to  the  husband.  By  the  award  the  original  claim  is  extin- 
guished, and  a  new  duty  arises  by  force  of  the  award,  and  that 
duty  is  to  be  performed  to  the  husband.  I^  then,  the  husband 
should  die  before  the  money  awarded  is  paid,  it  will  go  to  his 
executors,  and  not  to  the  wife.  So,  if  the  law  permitted  hinii 
which  it  does  not,  *to  sue  for  a  debt  due  to  his  wife,  tmo-i 
without  joining  her,  and  he  obtain  judgment  in  his  name 
alone,  the  money  due  on  that  judgment  would  go  to  his  execu- 
tor, (a) 

M  1  Ver.,  898. 

to  the  heira  of  the  oo-tenaDt,  still  the  application  of  the  term  is  improper.  With 
respect  to  Umds  where  two  other  persona  would  be  joint-tenants,  they  are  each 
■eiaed  of  the  entirety,  except,  perhaps,  in  Ohio,  where  they  take  as  tenants  in  com* 
mon.  Sergeant  v.  Stienberger,  2  Ohio  Sep.,  305 ;  2  Kent's  Oonu  132 
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We  have  seen  that  the  husband  haa  power  to  releafle  all  ihe 
choses  of  the  wife  during  the  covertura  Still,  if  the  wife  have 
an  annuity  for  life,  and  the  husband  release  it  by  deed  to  the 
grantor,  the  wife  shall  have  it  after  his  death ;  for  an  annuity  is 
an  incorporeal  hereditament  for  life,  which  it  is  out  of  the  power 
of  the  husband  to  release.  It  is  true,  such  a  release  will  have 
the  effect  of  discharging  the  grantor  during  the  life  of  the  hus- 
band (a)  (1) 

Bjbmarriage,  the  husband  becomes  entitled  to  dispose  of  his 
wife's  chattels  real  at  pleasure,  such  as  leases  for  years  ^and 
estates  by  elegit^  statute  merchant,  &c.  They  may  also  be  taken 
on  execution  for  his  debts;  and  by  this  means  the  title  is  trans* 
ferred  (by  operation  of  law)  from  the  wife  to  the  creditor  of  the 
husband  (6)  (2) 

If  her  chattels  real  be  not  disposed  of,  and  the  husband  die, 
living  the  wife,  they  go  to  the  wife  as  her  choses  do :  if  the  wife 
die  before  the  husband,  they  go  to  the  husband  (3)  Mark,  in 
this  respect,  the  difference  that  there  is  betwixt  her  choses  in 

(a)  Moor.  Q»;  Co.  litt,  jlOO. 

(»)  1  Bon.,  84S,  816 ;  1  BoUVMI  ;  Pr.  In  Ch.,  418. 


(1)  2  Kent's  Com.,  134. 

(2)  fiac.  Abr.,  tit  Bar.  and  Fern. ;  Dade  v.  Alexander,  I  Wash.  Bep.,  30.  And 
it  is  said  (3  P.  Wms.,  200)  that  an  assignment  of  the  real  chattels  of  the  wife  will 
bind  her,  though  it  be  made  without  consideration ;  and  if  the  wife  has  a  judgment 
and  it  is  extended  on  an  dtgii^  the  husband  may  assign  it  without  consideration ; 
and  if  a  judgment  is  given  in  trust  for  a  femmt  9oU  who  marries,  and,  by  consent 
of  her  trustees,  is  in  possession  of  the  land  extended,  the  husband  may  assign  over 
the  extended  interest  By  the  same  reason,  if  the  ferame  has  a  decree  to  hold  and 
enjoy  lands  until  a  debt  due  to  her  is  paid,  and  she  is  in  possession  of  the  land 
under  this  decree,  and  marries,  the  husband  may  assign  it  without  consideration. 
See  Merriweather  o.  Brooker,  6  Litt,  266.  He  may  sell  the  usufructuary  estate  in 
the  wife's  land,  but  not  the  fee,  without  her  concurrence.  Bailey  v,  Duncan,  4 
Hour.,  260.  He  cannot  dispose  of  such  an  interest  as  the  wife  is  possessed  of  by 
his  provision  and  consent  by  way  of  settlement  Sir  Edward  Turner's  case,  1  Yeru., 
*l\  Whitmarsh  v.  Robinson,  1  Ck>lL,  671.  In  Vermont,  tlie  husband,  after  issue 
bom  alive,  has  such  an  interest  in  the  freehold  estate  of  his  wife  as  may  be  taken 
by  levy  of  execution.  Mattocks  v.  Steams,  9  Vt  Rep.,  326.  Such  levy  is,  however, 
liable  to  be  defeated  by  a  divorce  a  vinculo,  S.  C,  and  see  Steams  «.  Steams^  10 
Tt  R.,  640. 

(3)  Co.  litt,  361,  a;  2  Kent's  Com.,  134;  1  Inst,  861;  9  Mod.  R.,  43. 
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action  and  her  chattels  real,  (a)  The  former,  in  case  of  her  death, 
if  not  ooUected,  go  to  her  representatives,  and  not  to  her  husband; 
bat  the  chattels  real,  upon  sach  an  event,  go  to  the  husband  by 
common  law.  ^)  He  does  not  hold  them,  hj  force  of  a  statute, 
as  administrator,  the  avails  of  which  are  to  be  applied  to  the 
payment  of  the  debts* of  the  wife ;  but  he  holds  them  as  his  own: 
it  being  one  of  his  marital  rights  that  his  wife's  chattels  real, 
upon  her  death,  shall  belong  to  him  absolutely.  (1) 

If  the  husband  mortgage  the  wife's  term,  and  she  die,  the 
equity  of  redemption  belongs  to  him.  The  wife's  term  is  for- 
feited by  attainder  of  the  husband.  (2)  Hob.,  3.    Plow.,  268. 

*It  is  frequently  observed  in  the  elementary  writers,  that  ^^^.^^ 
husband  and  wife  are  joint-tenants  of  her  leases ;  and  that  ^  ^ 
by  the  jus  accrescendi  of  joint-tenancy,  the  estate  must  belong  to 
the  survivor.  If  it  be  true,  that  husband  and  wife  are  in  fact 
joint-tenants ;  and  if  this  be  the  reason  why  he  takes  her  chattels 
real  as  survivor,  on  the  death  of  his  wife ;  it  will  destroy  the 
right  of  the  husband,  as  husband,  to  her  chattels  real,  in  those 
states  where  the  jus  accrescendi  is  not  acknowledged  to  be  the 
law  of  die  land*  Of  course,  on  the  death  of  the  wife,  her  chat- 
tels real  must,  in  those  states,  go  with  the  rest  of  her  personal 
property  to  her  administrator ;  and,  in  his  hands,  will  be  assets  to 
pay  her  debts.  (3) 

(^IVer^na  (d)  1  Ron.,  MS,  840. 


(1)  Whittaker  v.  Whittaker,  6  John.,  112. 

(t)  Bat  a  note  and  mortgage  to  husband  and  wife,  if  the  husband  dies  first,  goes 
to  the  wife,  and  not  to  the  administrator  of  the  husband.  Draper  v.  Jackson,  16 
UaaSb.  Bem  480.  And  where  the  equity  of  redemption,  is  reserved  to  husband  and 
wife,  it  belongs  to  the  wife  if  she  survives  him.  PiU  v.  Pitt,  1  Turn.  Oh.  Rep.,  180; 
Bac,  Abr.  tit  Bar.  t  Fern.   But  see  the  case  of  Richardson  v.  Daggett,  4  Vt  Rep.,  336. 

Hekl,  that  the  wife  was  entitled  to  survivorship  in  money  secured  to  herself  and 
her  husband  by  a  promissory  note  or  certificate  of  deposit,  no  other  facts  appearing. 
Orphan  Asylum  v.  Strain,  2  Bradf.  (N.  Y.),  34.  So  also  an  agreement  to  pay  to 
husband  and  wife  during  the  life  of  the  longest  liver  a  given  sum,  survives  to  the 
wife  after  the  death  of  the  husband,  and  she  may  assign  it.  Prindle  v.  Garuthers, 
15  N.  T.,  425.  See  also  Pike  v.  Collins,  33  Maine,  38 ;  Wright  v.  Saddler,  20  N.  Y., 
323;  Stuckey  v.  Keefe's  Exec'rs.,  26  Penn.,  397 ;  Torrey  9.  Torrey,  4  Vem.,  430. 

(3)  The  relation  of  Joint-tenants,  between  husband  and  wife,  is  believed  to  exist 
only  m  the  SUte  of  Connecticut  Whittlesey  v.  Fuller,  11  Conn.  Rep.,  337.    In  Ohio^ 

11 
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But  I  apprehend,  that  the  position  of  the  elementary  writers, 
before  alluded  to,  is  unsound.  To  constitute  a  joint-tenaney,  the 
.title  of  the  tenants  must  oommenoe  at  the  same  time.  Thej  hold 
by  one  joint  title,  and  in  one  right;  and  the  title  always  arises 
from  the  act  of  the  parties,  and  never  by  operation  of  law.  The 
title,  which  the  husband  obtains  to  his  wife's  chattels  real,  bears 
no  resemblance  to  a  joint-tenancy ;  for  the  title  of  the  wife  ac- 
crues before  the  title  of  the  husband ;  whereas  to  have  constituted 
a  joint-tenancy,  it  must  have  occurred  at  the  same  time. 

The  wife  is  €intitled  in  her  own  right  in  fee,  whilst  the  hnsband 
is  entitled  in  her  right  during  coverture.  But,  to  constitute  a 
joint-tenancy,  the  tenants  must  hold  in  the  same  right.  The 
husband's  right  to  the  chattels  of  the  wife  arises  from  operation 
of  law;  but  a  joint-tenancy  is  never  created  by  operation  of  law. 
I  apprehend,  therefore,  that  the  husband  cannot  be  considered  as 
holding  such  estate  as  joint-tenant  with  the  wife;  and  of  course 
that  there  ought  not  to  be  any  difference  between  the  English 
law  and  the  law  of  those  states  where  the  jus  accreacendi  of  jointr 
r^241  ^^^^^^  ^^  rejected,  respecting  the  interest*  which  the  hus- 
band takes  in  the  wife's  chattels  real ;  for  the  husband's 


trhere  ti&e  doctrine  that  th^  are  tenants  of  the  entirety  ia  ref  ecCed,  thejr  are  tenants 
in  oommon.  Sergeant  v.  Stbnberger,  2  Ohio  Rep.,  845.  The  trae  dOGtrine  in  most 
of  the  states  is  thus  declared  hj  Chief  Justice  Nmsoir,  in  Barber  v,  HairiSi  16 
Wend.,  61 Y.  The  husband  and  wife,  in  contemplation  of  law,  are  but  one  person, 
and  therefore  incapable  of  holding  either  as  joint-tenants  or  tenants  in  common. 
Each  is  seised  of  the  entlretj,  per  inU  et  non pefr  my;  and  being  but  one  peraon 
there  can  be  no  mc»etx  or  separate  estate  between  them ;  and  the  husband,  there- 
fore, cannot  forfeit  or  alien  the  whole  estate,  because  the  whole  of  it  belongs  to  the 
wife  as  well  as  hiuL  If  a  grant  is  made  to  husband  and  wife  and  a  third  person, 
the  husband  and  wife  haye  one  moiety,  and  the  third  person  the  other;  so  if  the 
grant  be  to  husband  and  wife  and  two  others,  the  husband  and  wife  take  one^third 
only.  Johnson  v.  Hart,  6  Watts  ft  Serg.,  319 ;  eee  also  Greenlaw  v.  Greenlaw,  13 
Maine  Rep.,  186;  Den  v.  Whitmore,  2  Dot.  ft  Bat,  53*7;  Doe  v.  Parratt,  5  Term 
Rep.,  662 ;  Taul  v.  Campbell,  7  Terg.,  319;  Jaclcson  v.  McGonnell,  19  Wend.,  1T5; 
16  John.  Rep.,  116;  6  John.  Ch:  Rep.,  437 ;  2  Black.  Com.,  182;  Cruise  Dig.  Real 
Prop.f  tit  18;  Joint-Tenancy,  ch.  1,  §  35;  2  Yem.,  120.  It  is  said,  however,  that 
thej  maj  be  made  tenants  in  common,  hy  eoepress  worde^  by  a  gift  to  them  during 
coverture.  Preston  on  Abstracts  of  Title,  41. 

A  husband  and  wife  who  ars  tenants  in  common,  cannot  constitute  adverse  par- 
ties in  an  action  to  compel  partition.  Howe  «.  Blander,  21  Yt,  316. 


BABON  AND  FEMHE.  83 

tide  does  not,  in  England,  depend  on  that  doctrine.  The  reason, 
tkere&xre  (for  anything  that  appears),  why  the  husband  should 
have  the  chattels  real  of  his  wife,  on  her  death,  is  as  strong  in  all 
parts  of  this  country  as  in  England.  It  is  a  proyision  of  the 
common  law,  I  apprehend,  which  we  have  adopted.  Although 
the  husband  has  the  most  unlimited  power  of  disposing  of  the 
ofaattds  real  of  the  wife  during  coverture,  so  that  even  a  lease  by 
him,  to  commence  after  his  death,  will  be  good ;  yet  he  cannot 
deviaethem  away  by  wilL  I  presume  that,  when  a  husband  dis- 
poses of  them  by  lesse  to  commenoe  at  his  death,  it  must  be  a 
disposition  for  a  Ixmafidt  yaluable  consideration.  The  law  will 
not  prevent  him  from  reaping  the  advantage  which  will  arise 
fipom  a  sale;  but  it  will  prevent  him  from  disposing  of  them 
gratuitously  to  the  disadvantage  of  the  wife. 

If  the  husband  lease  the  wife's  term  and  die,  the  rent  is  to  be 
paid  to  the  husband's  executor.  It  will  make  no  difference  if  he 
had  leased  only  part  of  the  term ;  for,  although  the  wife,  on  such 
an  event,  is  entitled  to  the  reversion,  yet  rent  is  not  incident  to 
the  reversion  of  a  term  for  years,  (a)  (1) 

Bristow  i;.  Heath  was  as  follows :  Husband  takes  a  wife  who 
had  a  term  for  twenty  years.  The  husband  leases  it  for  ten 
yeaia^  for  an  annual  rent,  reserved  to  him  and  his  executors ; 
and,  before  the  expiration  of  the  ten  years,  the  husband  dies. 
The  question  was,  to  whom  the  rent  was  to  be  paid.  Two  of 
the  justices  held  that  the  rent  was  gone,  and  payable  to  no  per* 

MClTO.BI&,»r;P(9.,8;  ]Coor.,a85;  Co.  Litt,  an ;  1  BoU.,  M4 ;  Flow.,  418. 

(1)  Oo.  Car.,  344;  Co.  Litt,  300 ;  Cro.  Eliz.,  33y  279 ;  Bro.,  tit  Charge,  3 ;  Godb., 
179;  t  Keb^  299;  Vent.,  859.  From  these  ancient  authoritieSi  and  also  those  cited 
In  the  text)  it  seenui  that  mch  rent  is  to  be  paid  to  the  husband's  executor,  and  not 
to  the  wife,  althoagh  she  owns  the  reyersionf  because  she  is  not  a  partj  or  privy 
to  flie  lease,  and  the  rent  is  not  incident  to  the  reversion ;  and  it  seems  that  al- 
tfaoQ^  the  wife  were  a  party  to  an  under  lease,  she  would  not  be  entitled  to  the 
arrears  of  rent  due  on  the  hasband*s  death,  but  if  the  rent  had  been  reserved  by 
Ihe  husband  to  himself  and  wife,  she  would  be  entitled  both  to  the  future  rent  and 
to  the  arrears  dae,  becauae  thej»  remaining  in  action  and  being  due  in  respect  of 
the  joint  Sntereat  of  the  hnsband  and  wife  in  the  term,  would,  with  their  principal 
the  tenn,  survive  to  tha  wilb.  Bae.  Abr^  tit  Bar.  k  Fern.  (D.)^  a.  VI ;  Bop.,  Bar.  k 
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SOIL  The  other  justice  held  that  the  wife  was  entitled.  Thej 
all  agreed  that  the  executor  was  not  entitled.  I  am  not  able  to 
discern  on  what  principle  this  decision  was  founded.  Certainly 
the  husband  has  a  right  to  dispose  of  part,  or  of  the  whole,  of 
-j.^^^  the  wife's  term,  by  sale  or  by  lease,  though  *  he  cannot 
^  ^  dispose  of  it  by  will.  K  he  had  sold  it,  the  sale  would 
have  been  valid,  and  the  purchase^money  would  have  been  his. 
EQs  leasing  it  for  part  of  the  term  is  a  disposition  pro  tanto;  and 
how  his  reserving  the  rent  to  be  paid  annually  should  make  a 
difference,  I  do  not  perceive.  That  he  meant  to  appropriate  the 
avails  of  it  to  himself  for  ten  years,  is  apparent  from  his  reserv- 
ing the  rent  to  himself  and  his  executors ;  and  this  the  husband 
has  a  right  to  do.  It  seems  to  me  that  the  opinion  that  the  rent 
ceased  was  unreasonable ;  for  the  lease  was  valid.  The  lessees 
ought  not  surely  to  have  the  enjoyment  of  the  land  without 
paying  the  rent;  and  the  wife  could  not  be  entitled  to  the  rent, 
for  her  husband  had  disposed  of  the  term  for  tenyears,  reserving 
the  rent  to  himself 

If  a  wife,  possessed  of  a  term  for  years,  marry  an  alien,  her 
husband  obtains  no  right  to  dispose  of  this  term,  (a)  (1) 

The  husband  has  the  same  power  over  leases,  in  trust,  for  the 
benefit  of  the  wife,  unless  given  to  her  separate  use,  as  over  leases 
granted  direcUy  to  her,  and  to  the  profits  arising  from  them, 
unless  the  term  be  settled  as  a  jointure,  or  for  maintenance  of 
the  wife  after  his  death.  2  Oh.  Ca.,  86 ;  Free.,  82 ;  Bulst,  118. 
There  see  the  case  where  a  femme  sole  conveyed  her  land  by 
leases  to  trustees  for  herself  and  married  and  received  the  rents; 
part  of  the  avails  she  let  out,  and  took  bonds  and  other  securi- 
ties, and  died.  (5)  The  question  arose,  whether  the  husband 
must  hold  this  estate  as  her  administrator,  as  he  did  her  choses ; 

<a)  10  Mod.,  104.  (P)  Vera.,  T,  la 


(1)  In  support  of  this  positioa  tee  1  Cruifle  on  Real  Ptopertf,  263.  Nor  can 
he  be  a  tenant  hj  the  curtesj.  7  Eep.,  25 ;  1  Vent,  41Y. 

The  alienage  of  a  husband  doea  not  pceyent  the  yesting  in  him,  upon  the  death 
of  hia  wife,  of  the  entire  estate  of  the  land  oonveyvd  in  fee  to  himself  and  wifb 
subject  only  to  the  paramount  right  of  the  people  upon  office  found  or  escheat 
Wright  o.  Saddler,  20  N.  Y.,  320. 
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or  in  Iiis  own  right  as  IxufibancL  It  was  adjudged  that  lie  held 
aach  terms  and  their  avails,  as  husband,  and  need  not  inventory 
the  same.  This  case  is  cited  in  Hob.,  8.  There  are  cases  in 
which  a  different  doctrine  is  holden.  Cro.  Eliz.^  466 ;  Tath.,  155 ; 
2  Free.,  62.  (1) 

Cro.  EIiz.y  287,  Popk,  4,  are  authorities  to  prove  that  a  hus- 
band's lease  of  a  term  of  years  belonging  to  his  *  wife,  for  p^o/i-i 
a  certain  number  of  years,  to  commence  immediately  on  '-  ^ 
his  death,  is  valid. 

Afemme  lessee  tor  twenty  years,  marries.  The  husband  leases 
the  fiirm  for  ten  years,  and  dies  before  the  expiration  of  the  ten 
years.  The  executor  of  the  husband  has  the  rent  for  the  residue 
of  the  ten  years,  and  the  wife  for  the  residue  of  the  term,  (a)  (2) 

The  chattels  real  of  the  wife  are  not  only  liable  to  be  disposed 
of  voluntarily  by  the  husband,  but  they  may  be  taken  on  execu- 
tion by  a  creditor  of  the  husband.  Her  choses  cannot  be  taken 
on  execatioD,  except  her  mortgages,  which  may  be  taken ;  choses 
being  a  species  of  property,  which,  upon  the  principles  of  the 
common  law,  cannot  be  sold,  (b) 

QO  1  Vent..  S50. 
0}  Pr.  in  Cban.,  4ia 

(1)  BoD.  Abr.,  343.  It  is  trne  that  the  trust  of  the  wife's  tenn  may  be  sold  bj 
tile  hmbund,  as  well  as  the  term  itself,  and  it  is  a  matter  of  no  importance  whether 
it  be  the  trast  of  a  present,  actnal  and  vested  interest  in  the  term  (Pr.  in  Oh.,  418 ; 
Fbctor  V.  Samyne,  2  Vem.,  270;  Bates  o.  Dandy,  2  Atk^  407),  or  of  a  contingent 
or  potable  interest^  provided  the  interest  be  a  legal  one^  i  «.,  such  an  interest  as, 
«pon  the  deierminatioQ  of  the  prerioua  estate,  or  the  happening  of  the  contingency, 
will  immediately  come  ta  the  possession  of  the  wife,  unless,  perhaps,  in  those  cases 
where  the  possibility  or  contingency  is  of  such  a  nature  that  It  cannot  happen 
dnring  the  husband's  Hfetime.  Co.  Litt,  46;  B.  Hutt.,  17 ;  1  Salk.,  32G.  But  it  is 
an  ezoeptkm  to  this  rule,  at  least  in  equity,  that,  if  a  future  or  executory  interest  in 
a  term,  or  other  chattel,  be  provided  for  the  wife,  with  the  husband's  consent,  he 
cannot  dispose  of  it  from  her,  as  it  would  be  the  height  of  absurdity  and  injustice 
that  he  should  thus  be  permitted  to  defeat  his  own  contract  But  this  supposes 
the  provision  to  have  been  made  Ife/are  marriage,  for,  if  it  be  made  subsequent  to 
the  marriage,  it  is  a  mere  voluntary  act,  and  void  against  an  assignee  for  a  valuable 
eOBtideratlon.  Boyley  v.  Perfhe,  1  Ch.  Cas.,  226;  Turner's  Case,  1  Vem.,  7;  Pitt  v. 
Hmit,  Ibid.,  18.  But  a  settlement  made  by  a  stranger  upon  the  wife  after  her 
marriage  is  good,  unless  the  husband  expressly  dissents  from  it  Picquet  v.  Swan, 
4  Mass.  C.  0.  Rep.,  443. 

(2)  Baa  Abr.,  tit.  Bar.  k  Fem.,  and  see  note  1,  page  24. 
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It  is  said,  that  if  the  husband  charge  the  chattels  real  of  the 
wife,  that  this  shall  not  bind  her.  (a) 

If  a  femme  sole  be  owner  of  chattels  real,  and  be  dispossessed 
thereof,  and  then  marries  and  dies,  the  husband,  never  haying 
obtained  possession  thereof,  during  the  coverture,  is  not  entitled 
to  i%  but  it  belongs  to  the  administrator  of  the  wife,  as  her  cho- 
ses  do.  (1) 

A  possibility  in  the  wife,  to  a  chattel  real,  does  not  vest  in  the 
husband.  The  wife  owns  a  term^for  years,  but  is  dispossessed, 
and  marries  and  dies  before  possession  obtained ;  this  possibility 
does  not  survive  to  the  husband,  but  goes  to  her  administrator. 
So  too,  where  the  husband  marries  a  wife,  owner  of  a  term  for 
years,  and  who  had  disposed  of  it  to  J.  S.,  for  a  term,  if  he,  J. 
S.  live  so  long:  here  is  a  possibility  in  the  wife,  that  J.  S.  may 
die,  before  the  term  ends :  and  if  he  do,  the  wife  and  husband 
being  both  dead,  the  term  will  not  go  to  the  husband's  executor, 
but  to  the  wife's,  (i)  (2) 

If  the  wife  be  possessed  of  chattels  real,  as  executrix,  the  hufl> 
band  is  not  entitled  to  them,  although  he  survive  her. 
r*97l  *When  a  term  for  years  is  granted  to  a  trustee  for  the 
^  ^  use  of  a  femme  sole,  and  she  marries  and  dies,  the  husband 
is  not  entitled  to  the  use,  but  the  administrator  of  the  wife :  nei- 
iher  can  the  husband,  during  the  coverture,  grant  away  the  use 
or  charge  the  term  with  incumbrances,  (c)  The  only  benefit  that 
he  can  have,  is  the  usufruct  during  coverture.  (8) 

By  marriage,  the  husband  acquires  the  usufruct  of  all  the  free- 
hold estate  of  the  wife,  that  is  to  say,  of  all  her  lands,  tenements, 
and  hereditaments,  which  she  has  in  fee  simple,  fee  tail,  or  for 
life,  during  the  coverture.  This  estate  is  a  freehold  estate  in  the 
view  of  the  law,  being  an  estate*  for  life,  since  it  may  by  possi- 

(a)  1  Ball ,  8<M. 

(6)  Co.  Lim 851 :  IBoU.  Abr.,816;  9Sbaw.,»St;  lAtk.,n;  9 n>U., 67, 410 ;  tP.  Wnt^ 
6W :  8  Ibtd..  11 ;  1  Brown,  960. 
id)  Cro.  Ells.,  466. 


(1)  2  Kent's  Com.,  134 ;  1  Cruise  Djg.,  263. 

(2)  9  ICod.,  43 ;  Ibid.,  104. 

(3)  So  if  a  fiiture  or  executory  interest  in  a  term,  or  other  ^diattel,  be  proTided  for 
the  wife,  witli  the  consent  of  her  husband,  he  cannot  afterwards  dispose  of  it.  Bao* 
Abr.,  tit  Bar.  ft  Fem.,  c  in  note. 
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bflitT*  last  during  hig  life;  and  having  no  certain  determinate 
period,  (a)  (1) 

The  &e  of  the  land,  however  (where  the  estate  is  a  fee),  still 
ronains  in  the  wife;  and  any  injury  to  the  inheritance  by  tres- 
paasy  as  by  cutting  down  trees,  baming  fences,  palling  down 
houaes,  is  considered  as  an  inj  ury  to  her.  K  an  action  be  bronght 
for  the  purpose  of  recovering  on  account  of  such  injury,  it  must 
be  brought  as  well  in  the  name  of  the  wife,  as  in  the  name  of  the 
husband;  but  the  usufruct  is  the  husband's;  and  for  an  injury 
to  that,  as  the  destruction  of  crops  growing  on  the  land,  the  hus- 
band alone  is  entitled  to  redress.  (2) 

In  Palmer,  813,  it  is  holden,  that  if  a  wife  survive  her  husband, 
she  shall  have  an  action  of  trespass  for  a  trespass  committed  upon 

i^  Cou  LItt.,  »i 


(1)  As  gorernor  of  the  fkmilj,  he  is  so  far  master  of  it  as  to  receive  the  profits 
ef  her  real  estate  during  her  life.  Bac  Abr.,  tit  Bar.  ft  Fern.,  1  Roper  on  Husband 
and  Wife,  chap.  2d  (2d  edit);  BaUej  v.  Duncan,  4  Monr.,  260;  WeUer  v.  Baker,  2 
WDs.  Bepi,  423 ;  Kenne^  v.  Udall,  3  Cow.,  690 ;  where  under  some  drcumstanoes 
this  r^fal  of  the  husband  will  be  taken  away.  This  interest  of  the  husband,  where 
h  conaiata  of  receiving  the  profits  on  real  estate,  may  be  taken  on  ei»cution  against 
the  husband.  Mattodc  o.  Steams,  SYt  Rep.,  326. 

nie  husband  may  convey  his  estate  by  the  curtesy.  Trask  v,  Patterson,  29  Maine, 
fi02.  The  conveyance  by  the  husband  of  the  fee  of  his  wife*s  estate  passes  his  life 
estate  and  no  more.  Ifilkr  v.  Shackleford,  3  Dana  (Ky.X  291. 

In  many  of  the  states,  the  husband's  usufruct  of  the  wife's  freehold  during  cov- 
erture is  aboUshfid.  See  Act  of  1860,  Laws  of  N.  Y.,  ch.  90;  also  Acts  of  1848, 
1849,  securing  to  married  women  their  property. 

Act  of  1848,  of  Pennsylvania,  Dunlop's  Laws  of  Penn.,  1124,  1125;  Statutes  of 
Mbmeekita,  1849,  1858,  p.  5*71,  g  106;  Compiled  Statutes  of  Michigan,  1857,  p.  13; 
Geueral  Statutes  of  Massachusetts,  1860,  di.  108,  p.  53*7,  §  1 ;  R.  a  of  Wisconsin, 
1868,  ch.  95,  p.  571,  g  2;  R.  S.  of  Indiana,  1852,  ch.  52,  p.  321;  Revised  Code  of 
Laws  of  Mississippi,  1857,  art  23,  p.  335. 

In  Yermont,  the  rents,  issues  and  profits  of  the  real  estate  of  any  married  woman, 
and  te  interest  of  her  husband  in  her  right  in  any  real  estate,  which  belonged  to 
her  before  marriage,  or  which  she  may  acquire  by  gift,  grant,  devise  or  inheritance 
during  coverture,  are  exempt  ftom  sale  for  the  separate  debts  of  her  husband,  and 
no  conveyance  of  the  same  is  valid  unless  she  join  her  husband  in  sudi  conveyance. 
Compiled  Statutes  of  Yermont  of  1850,  p.  401,  g  15.  The  statutes  do  not  have  a 
letroactive  operation.  Perkins  v,  Cotrell,  15  Barb.,  446;  Yartie  v.  Underwood,  18 
Barb.,  566;  Bnnows*  Appeal,  22  Penn.,  164;  Kidd  v.  Montague,  19  Al&^  619. 

(2)  1  Chit  PI.,  63;  Babb  v.  Perley,  1  GreenL  Rep.,  6. 
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ber  land  daring  ooyertare.  This  must  be  understood  with  some 
qualification.  If  the  trespass  be  of  such  a  nature  as  to  injure  the 
freehold,  as  pulling  down  a  house,  or  cutting  down  trees,  she  is  en* 
titled  to  an  action ;  but  if  it  be  ah  injury  done  to  the  emblements, 
she  can  have  no  action  for  this,  for  thej  do  not  belong  to  her.  (1) 
A  wife  is  lessee  for  life.    The  lessor  afterwards  leases  to  the 

r*^«l  ^'^^^^^^  *^^^  ^^®  ^®  ^^®  lands  for  their  Uvea.  They* 
are  not  joint^tenants;  for  the  title  of  the  wife  accrued  be- 
fore that  of  the  husband,  and  the  title  of  joint-tenants  must  accrue 
at  the  same  time,  (a)  (2)  The  husband  holds  the  lands  during 
coverture,  in  the  right  of  his  wife  only,  and  after  her  death,  the 
second  lease  accrues,  by  way  of  remainder,  for  the  term  of  hia 
own  life.  A  remainder  must  be  created,  when  the  particular 
estate  is  created ;  but  the  wife's  estate  was  created  before,  and  it 
would  not  commence  in  future,  on  the  wife's  death,  for  it  is  a 
freehold  estate. 

On  the  death  of  the  husband,  in  the  lifetime  of  the  wife,  the 
fee  of  her  land  remains  in  the  wife :  neither  his  heirs  nor  execu- 
tors have  any  interest  therein ;  but  the  emblements  growing  upon 
the  land  belong  to  his  estate.  Although  they  adhere  to  the 
freehold,  yet  they  are  viewed  in  this  case  as  personal  property, 
and  vest  in  his  executors,  who  have  a  right  to  enter  upon  the 
land  for  the  purpose  of  gathering  the  emblements.  When  a 
husband  is  seised  of  land  in  right  of  his  wife,  and  she  dies  with- 
out issue  by  him  born  alive,  so  that  the  husband  has  no  estate 
by  curtesy  therein,  and  the  land  descends  to  the  heir  of  the  wife, 
if  the  husband  has  sown  or  planted  the  land  he  is  entitled  to  the 
emblements.  (J)  (3) 

(a)  Co.  Litt,  9B9. 

ib)  Co.  Litt.,  861 ;  Doct.  A  Sta.,  1  Dia].,  cap.  7. 

(1)  1  Chit  PL,  641 ;  Com.  Dig.,  tit  Bar.  k  Fem.,  3  a. 

(2)  Nor  would  they  be,  if  the  estate  commenced  in  both  at  the  same  moment,  for 
they  cannot,  during  coverture,  take  separate  estates.  Note  1,  p.  23.  Green  v.  King, 
2  Black.  Rep.,  1211 ;  Rogers  v.  Benson,  6  John.  Ch.  Rep.,  431 ;  Sutliff  v.  Forgey, 
1  Cow.  Rep.,  89 ;  Doe  v.  Haviland,  8  Cow.  Rep.,  2YY ;  Den  «.  Hardenburgh,  6  Hals. 
Rep.,  42 ;  Thornton  v.  Thornton,  3  Rand.,  1T9 ;  Jackson  v.  Stevens,  16  Johns.  Rep., 
110;  Oarson  v.  Cairns,  20  John^  301 :  Jackson  v.  Oarey,  16  John.,  302. 

(3)  So  where  the  husband  and  wife  are  divorced  causa  prxBconiraciuSt  and  the 
husband  has  sown  the  land  previous  to  such  divorce,  he  will  be  entitled  to  the 
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On  ihe  death  of  the  wife  in  the  lifetime  of  the  hnsband,  the 
real  estate  of  the  wife,  of  which  she  died  seised,  descends  to  her 
heii9-at-law.  The  husband's  interest  therein  is  at  an  end,  unless 
he  had  by  his  wife  a  child  born  alive  which  could  have  inherited 
the  estate  if  it  had  been  alive  at  the  death  of  its  mother.  In 
soch  case,  the  husband  would  have  been  entitled  to  a  freehold 
estate  in  sach  inheritance  during  his  life,  by  the  curtesy.  (1)  To 
entitle  the  husband  to  an  estate  by  curtesy,  the  wife  must  not 
only  have  a  title  thereto,  but  must  have  been  actually  seised; 
during  the  coverture,  of  an  estate  in  fee  simple,  or  fee  tail ;  and 
he  must  have  had  by  such  wife  a  child  bom  alive,  which  could 
have  inherited  *the  estate.  This  would  be  the  case  in  r^ooi 
every  instance  where  the  estate  was  a  fee  simple,  and  in  ^ 
almost  all  the  cases  where  it  was  a  fee  tail ;  but  if  the  estate  had 
been  given  to  her,  and  the  male  heirs  of  her  body,  and  the  child 
bom  alive  had  been  a  female,  such  child  coidd  not  have  inherited 
the  estate,  and  the  husband  could  not  be  entitled  to  his  curtesy. 
So,  if  it  had  been  given  to  her  and  the  heirs  of  her  body,  by  her 
then  husband,  J.  S.,  and,  being  a  widow,  she  should  marry  A, 
and  by  him  have  a  child  bom  alive,  yet  such  a  child  could  not 
have  inherited  the  estate,  and  her  husband.  A,  could  not  be 
tenant  by  the  curtesy.  A  man  cannot  be  tenant  by  the  curtesy 
of  an  estate  in  remainder  or  reversion,  unless  the  particular  estate 
be  ended  during  the  coverture.  (2) 

cmUementa ;  for,  although  the  cUyoroe  is  the  act  of  the  parties,  yet  the  sentence 
vrhkh  diBsdlTes  the  marriage  is  the  Jadgment  of  the  law,  et  judicium  reddihsr  in 
imritmm.  Oland's  case,  6  Rep.,  116,  a. 

See  also  liattocks  v.  Steams,  9  Vt  R.,  326,  arguendo.  A  lease  hy  a  hasband  of 
laoda  which  he  holds  m  the  right  of  his  wife,  will  operate  so  far  in  the  tenant's 
&vor  afl  to  entitle  him  to  the  emblements.  1  Tyler's  Vt  B.,  409;  2  Kent's  Oobl, 
131;  Boonej's  case,  2  Vem.,  322. 

(1)  DeGrey  v.  Richardson,  8  Atk.,  469;  Gentry  v,  Wagstafi;  3  Dot.  N.  0.  Rep., 
270;  Stodord  V.  Gibba,  1  Sumn.,  263;  Sterling  v,  Penlington,  7  Viner,  149.  See 
abo  JodESon  v.  Sellick,  8  John.  Rep.,  202;  Clay  v.  White,  1  Manf.,  162;  Green  v. 
Dter,  8  Cranch  Rep.,  249;  Davis  v.  Mason,  1  Peters'  IT.  &  Rep.,  603;  Smoot  v. 
Locatt,  1  Stew.  Ala.  Rep.,  74. 

(2)  4  Kent's  Com.,  27.  To  create  an  estate  by  the  curtesy,  four  things  must 
eoQcar:  marriage,  seisin  of  the  wife,  issue,  and  death  of  the  wife.  The  law,  on 
the  death  of  the  wife,  vests  the  estate  in  the  husband  without  entry:  his  estate 
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Husband  and  wife  are  entitled  to  land  in  right  of  the  wife,  of 
which  they  are  disaeiaed,  and  the  disseisor  dies,  and  the  land 
descends  to  his  heir;  the  husband's  right  of  entry  upon  the  land 
is  taken  away.  If  the  husband  die  before  the  wife,  her  right  of 
entry  is  not  taken  away,  (a)  If  the  wife  had  been  disseised 
before  she  was  mariied^  and  after  marriage  the  disseisor  dies;  in 
such  case  the  wife's  right  of  entry  is  taken  away ;  for  it  is  said 
that  it  was  her  folly  to  marry  such  a  man  as  would  not  enter. 

(0)  Co.Litt.,M8)  7H.7,M. 

oommenoes  with  the  birth  of  issue,  and  is  perfected  on  the  death  of  his  wife.  4 
Kent's  Com.,  28.  Bat  in  some  States  the  rule  has  been  carried  further.  In  Bush 
V.  Bradley, '4  Da/s  Bep.,  209,  and  again  in  Kline  i^.  Beebe,  6  Conn.,  494,  it  is  said 
that  it  is  sufficient  for  the  claim  of  curtesy  that  th*  wife  had  title  to  the  land, 
though  she  was  not  actually  seised ;  and  in  New  York  It  is  held  that  there  need 
not  be  an  actual  entry,  or  pedia  poSueaaio,  of  the  land  by  the  husband  or  wife  daring 
coyerture,  in  order  to  entitle  the  husband  to  his  tenancy,  provided  the  femme  was 
the  actual  owner.  Jackson  v.  Sellick,  8  John.  Bep.,  202 ;  and  where  she  is  the 
owner  of  waste  or  uncultivated  lands,  not  held  adversely,  she  is  considered  as  seised 
in  fact,  though  no  actual  entry  was  ever  made.  Green  v.  Siter,  8  Cranch,  249;  Da- 
vis V,  Mason,  1  Pet,  603 ;  Clay  v.  White,  1  ICunf.,  162 ;  Smoot  v.  Lecatt,  1  Stew., 
590,  per  Dukoait,  J. ;  8  Serg.  k  Bawle,  75 ;  but  a  mere  naked  seisin  by  the  wife, 
as  trustee,  will  not  be  sufficient  to  make  the  husband  tenant  by  the  curtesy^ 
although  she  has  the  benefidal  interest  in  the  reversion.  Chew  v.  The  Commission- 
ers of  Southwark^  6  Bawle,  160. 

There  must  be  issue  bom  alive.  Karsellis  «.  Thallhimer,  2  Paige,  36.  As  to 
what  may  be  considered  a  birth,  see  Bouv.  L.  D.,  tit  Birth. 

The  actual  seisin  of  the  wife  held  necessary  to  curtesy  in  the  following  oases: 
Oir  V,  HolUdays,  9  B.  Monr.,  69;.  Petty  v.  Malier,  16  Ibid.,  691. 

Constructive  seisin  was  held  sufficient  in  the  following:  Day «.  Cochran,  24 Miss., 
261 ;  Stephens  «.  Hume,  25  Ibid.,  349;  Merritt «.  Home,  6  Ohio  (N.  S.X  30*7. 

The  receipt  of  rents  and  profits  sufficient:  Powell «.  Gossom,  18  B.  Monr.,  179. 

In  Pennsylvania  dower  and  curtesy  are  incident  to  both  legal  and  equitable 
estates.  Dubs  «.  Dubs,  31  Penn.,  149. 

If  a  husband  takes  property  devised  for  the  benefit  of  his  wife,  as  trastee^  he 
cannot,  after  divorce,  daim  curtesy.  Schock*s  Appeal,  33  Penn.,  351. 

It  was  held,  in  the  case  of  Yrooman  «.  Shepherd  (14  Barb.,  441),  that  the  seisin 
of  the  wife  was  sufficient  to  make  the  husband  tenant  by  the  curtesy,  notwithstand- 
ing the  possession  of  a  vendee.  The  possession  of  a  vendee  cannot  become 
adverse  to  the  vendor  until  after  the  performance  in  full  by  him. 

Wild  lands  held  an  exception  to  the  general  rule  of  actual  seisin,  in  Pierce  «. 
Wannett,  10  Iredell,  446. 

It  is  a  disputed  question  in  Now  York  whether  the  statutes  of  1848  and  1849 
abolished  the  busband^s  tenancy  by  the  curtesy.    It  was  held,  in  the  case  of  Bil- 
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It  18  difficult  to  peroeiTe  more  folly  in  the  latter  than  in  the  for* 
mer  case.  The  true  ground  most  be,  that  she  did  not  enter 
herself  before  she  was  manied ;  bat  if  such  a  wife  were  a  minor, 
and  having  been  disseised,  had  not  entered  before  marriage^  and 
the  disseisor  die,  and  her  husband  die,  she  may  enter.  In  any 
of  the  above  cases^  if  the  wife  of  the  disseisor  has  been  endowed 
of  the  lands,  the  right  of  the  disseisee  or  his  wife  to  enter  is  not 
taken  away,  for  the  wife  of  the  disseisor  is  not  in  by  descent ; 


liDga  V.  Baker,  SB  Barb.,  343  (Bosiaciuiis^  J^  disaentingX  that  those  stotutos  abo- 
liahfld  ibis  esUte  of  the  husband.  But  it  was  held,  in  Hurd  v.  Cass,  9  Barb.,  366, 
Gbemong  Special  Term,  by  liiflov,  J.,  that  the  husband  still  had  his  curtesy ;  and 
an  opinion  to  the  same  effect  was  given  by  Justice  Sutherland,  in  the  case  of 
Valence  «.  Vaosch,  28  Barb.,  633.    See  also  Glaric  v.  dark,  24  Barb.,  681. 

How  thia  estate  is  aflbcted  by  the  statute  of  1860,  concerning  the  rights  and  lia* 
bOities  of  married  women,  has  not  as  yet  been  decided  by  the  courta  See  sections 
10  and  11  of  chapter  90,  Laws  of  New  York,  1860. 

In  Minnesota^  ''when  a  man  and  his  wife  shall  be  seised  in  her  right  of  any 
Mtite  of  inheritance  in  lands,  the  husband  shall,  on  the  death  of  the  wife,  hold  the 
Sands  for  his  life  as  tenant  by  the  curtesy;  provided  that,  if  the  wife,  at  her  death, 
shall  leave  issue  by  any  former  husband,  to  whom  the  estate  might  descend,  such 
issue  shall  take  the  same,  discharged  fh>m  the  right  of  the  surviving  husband  to 
bold  the  same  as  tenant  by  the  curtesy.*'  StaL  of  Minnesota,  ch.  36,  p.  410,  g  30. 

In  IGsausippi,  in  case  any  married  woman  should  die,  leaving  a  child  or  children 
by  •  former  marriage^  or  descendants  of  such  child  or  children,  and  the  husband 
forviving  her  ahould  be  entitled  to  curtesy  by  the  rules  of  law,  his  curte^  in  such 
case  shall  only  extend  to  on&'ihird  part  of  the  real  estate  owned  by  the  wife  at  the 
time  of  her  death,  to  be  set  apart  and  allotted  to  him  according  to  the  rules  and 
nme^  established  for  the  allotment  of  dower.  Bev.  Oode,  Miss.,  sec.  6,  art  29, 
PL  337. 

In  Maine,  when  a  married  woman  dies  intestate,  her  property  descends  to  her 
heirs;  and  administration  and  distribution  may  take  place,  as  if  she  had  not  been 
married.  &  8.,  Maine,  1867,  ch.  61. 

In  Illinois^  when  UDjfemme  covert  dies  iiUegtcUe^  leaving  no  minor  child  or  chil- 
dien,  the  one-half  of  her  real  estate  descends  to  her  husband,  as  his  exclusive 
estate  forever.  Stat,  HI,  of  1868,  p.  1200,  §  47. 

In  Penn^lvania,  when  a  married  woman  dies  intestate,  leaving  no  minor  child 
or  children,  nor  the  descendants  of  such  living,  the  husband  is  entitled  to  her  per- 
sonal estate  absolutely;  otherwise  her  personal  estate  is  to  be  divided  between  her 
hnsband  and  sadi  minor  child  or  children,  share  and  share  alike ;  and  if  such  child 
or  chUdien  shall  be  dead  leaving  issue,  such  issue  is  entitled  to  the  share  of  the 
parant  A,€X  of  1848 ;  Dunlop's  Laws  of  Penn.,  1124,  1126.  ''Nothing  in  this  act 
ifaaQ  be  deemed  to  deprive  the  husband  of  curtesy.**  Act  of  1848,  above. 
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she  IS  in  immediately  by  the  husband,  and  is  not  the  heir  by  a 
title,  (a)  (1) 

By  the  tenure  of  gavelkind,  it  is  not  necessary  that  the  hus- 
band should  have  by  his  wife  any  child  to  entitle  him  to  curtesy. 
r»Qm  *  Were  it  not  too  late  to  agitate  the  question  in  Con- 
'-  ^  necticut,  after  we  have  so  long  adopted  the  common-law 
idea  on  this  subject,  perhaps  it  might  be  successfully  contended 
here,  that  the  birth  of  a  child  was  not  necessary  to  entitle  the 
husband  to  the  curtesy ;  for  our  lands  are  holden  under  the  char- 
ter of  Car.  II,  by  gavelkind,  under  which  tenure  the  birth  of  a 
child  is  not  necessary  to  entitle  the  husband  to  his  curtesy.  The 
tenure  is  not  altered  in  this  respect  by  any  statute,  as  it  is  in  case 
of  dower  and  descent.of  lands:  it  would  seem,  therefore,  as  if  it 
must  remain  as  it  originally  was,  unless  usage  to  the  contrary  is 
to  prevail. 

By  gavelkind  tenure,  lands  descended  in  equal  shares  to  all 
the  male  children,  to  the  exclusion  of  the  females.  In  this  State 
we  have  a  statute  letting  in  females  to  inherit  with  the  males ; 
but  if  we  had  no  statute  upon  the  subject,  would  not  the  law  of 
gavelkind  descent  be  our  law  ? 

A  femme^  when  sokj  mortgages  her  estate,  and  then  marries. 
She  dies,  and  the  mortgage  was  not  redeemed  during  the  mar- 
riage :  the  husband  shall  have  his  curtesy :  the  land  is  considered 
in  equity  as  a  pledge,  and  the  mortgage  does  not  alter  the  pos- 
session of  the  mortgagor.  (2) 

It  has  been  a  litigated  question,  whether  a  man  could  be  a 
tenant  by  the  curtesy  of  a  trust  estate.  It  seems  to  have  been 
settled,  when  the  doctrine  of  uses  was  in  vogue,  that  a  husband 
could  not  be  tenant  of  a  use,  and  as  trusts  were  in  the  room  of 

(0^  Co.  Lilt,  9tt. 

(1)  So  if  the  wife  cUumfl  b^  descent  or  devise,  and  dies  before  entry,  the  inheri- 
tance will  go,  not  to  her  heir,  but  to  the  heir  of  the  person  last  seised,  and  the 
husband  will  not  have  his  curtesy.  Jackson  v  Jadoson,  6  Cow.  Bep.,  74.  Where  a 
femme  sole,  in  contemplation  of  marriage,  grants  a  term  of  seventy-fiTO  years  in 
her  real  estate  to  a  trustee,  to  hold  for  her  use  during  ooyerture,  and  the  marriage 
takes  place  and  she  has  issue  and  dies^  her  husband  is  tenant  by  the  curtesy. 
Lowry  v,  Steele,  4  Ohio  Bep.,  170. 

(2)  Casbome  ».  English,  1  Atk.,  606;  Chit  Eq.  Dig.,  1,  362. 
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naes^  and  indeed  were  the  same  thing  levived  imder  a  new  name, 
it  was  urged  that  there  conld  be  no  curtesy  of  a  trust ;  but  by 
more  modem  decisions  it  has  been  settled  that  a  husband  can 
be  tenant  by  tbe  curtesy  of  a  trust  estate,  (a)  A  husband  cannot 
be  tenant  by  the  curtesy  of  the  separate  real  estate  of  the  wife. 

When  a  woman  leases  her  lands  for  rent,  and  marries,  the 
husband  is  entitled  to  the  rent^  for  this  comes  in  lieu  of  the 
improyement  of  the  land,  and  is  indeed  the  usufruct :  *  and 
if  the  husband  die,  and  rent  be  in  arrear,  which  accrued  '-  -' 
during  ooverture,  such  rent  belongs  to  the  executor  of  the  hus- 
band (2) 

If  a  femmt  lessor  marry,  the  husband  is  entitled  to  receive  the 
real;  and  it  is  laid  down  in  Palmer,  210,  that  a  payment  to 
the  wife  shall  not  discharge  the  lessee,  although  he  had  no  notice 
of  the  marriage.  Such  a  decision  is  destitute  of  principle.  When, 
by  contract,  a  person  is  bound  to  pay  money  to  another,  the 
payment  is  well  made  to  the  person  with  whom  the  contract  is 
made,  until  the  debtor  has  notice  that  another  has  a  right  to 
reorive  the  money.  This  i9  the  rule  in  all  other  cases ;  and  I 
can  perceive  no  reason  why  this  case  should  be  an  exception  to  a 
role  so  reasonable.  If  there  were  any  rent  in  arrear  that  accrued 
befine  coverture,  this  rent,  like  all  other  choses,  would  belong  to 
her  upon  the  principles  of  common  law ;  but,  by  a  statute  of 
Henry  Ym,  such  arreans  are  given  to  the  husband,  (c) 

M  noct.  «Dd StiL,  m;  Park.,  487:  Drwr,  9;  4  Inst,  87. 

<»)  SP.  Wmfl.,9»;  1  Atk.,ffrr;  SIbid.,47;  8 n>ld.,  MS ;  1  Ves., S8S. 

(<$  1 B6IL 

(1)  Otwaj  V.  Hudaon,  2  Vera.,  683;  Williams  v.  Wnyy  Ibid.,  681;  Sweetapple 
9.  Benden,  Ibid.,  636;  Coiuiingham  v.  Moodj,  1  Vee.,  174;  XkKlson  v.  Haj,  3  Bro. 
Ol  Bem  404;  HoQghtoii «.  Hapgood,  13  Pick.,  104;  Cruifle  Dig.,  I,  113. 

In  Yirgmiis  by  the  Btatote,  the  hnaband  baa  hia  corta^  in  a  trust  estate.  1 
B.  a,  118.    JSo  in  Maine.  1  Sumn.,  128. 

In  Vermont  the  nature  of  the  estate  of  which  the  husband  may  be  tenant  bjr 
the  cortesf  ia  regulated  hj  statute,  and  it  ia  belieyed  that  a  trust  estate  would  not 
oome  witlun  the  atatute.  Bat.  Stat,  Yt,  1839. 

In  Pennajlvanlai  dower  and  curtesj  are  incident  to  both  legal  and  equitable 
estates.  Dubs  v.  DubSi  31  Penn.,  149. 

(2)  And  the  receipt  of  rents  and  profits  is  a  sufficient  aeiain  of  the  wife  to  entitle 
the  husband  to  hia  curte^.  Pitt  v.  Jackson,  8  Bra,  61;  6  ICadd.  Bep.,  248.  So 
held  in  Powell  v.  Goeaom,  18  B.  llonr.,  1*19. 
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At  oommon  law  bo  laches  are  imputable  to  a  wife,  to  bar  her 
entiy  on  land  descended  to  her ;  y el,  for  non-performance  of  a 
condition  annexed  to  an  estate,  laches  are  imputable.  As  when 
a  wife  is  enlec^ed,  reserving  rent ;  and,  for  non-payment,  a  right 
of  reentry  accmes  to  the  grantor ;  if  the  rent  be  not  paid,  she 
loses  her  estate,  (a) 

In  this  and  the  preceding  chapter  we  have  seen  that,  by  mar- 
riage, the  whole  personal  estate  of  the  wife  in  possession  is,  by 
law,  transjferred  to  the  husband;  that  her  personal  estate  in  action 
is  entirely  at  his  diiq>psal  daring  the  oovertnre ;  that  he  cannot 
devise  snch  estate;  and,  in  event  of  his  death,  it  survives  to  her, 
and,  after  paying  her  debts,  must  be  distributed  to  her  next  of 
kin,  if  a  certain  statute  had  not  vested  in  the  husband  an  abso- 
lute title  to  the  residuum  after  debts  are  paid ;  that  her  chattels 
real  are  at  his  disposal  during  coverture,  liable  to  his  debts,  and 

r*821  ''''  ^^"^  ^""^  ^""""^  ^  ^^  ♦abfloluldy,  as  husband,  and 
*-  -*  not  as  administrator;  neither  can  he  devise  them  from 
her ;  that  he  is  entitled  to  the  usufruct  of  her  real  estate  during 
the  coverture,  and  may  be  entitied,  on  the  death  of  his  wife,  to 
her  real  estate,  during  his  life,  by  curtesy. 

Where  husband  and  wife  are  joint  tenants  for  life,  and  the 
husband  sows,  and  dies  before  severance,  who  is  entitled  to  the 
emblements  7  the  husband's  executor  or  the  wife  ?  Bespecting 
tiiis  question,  the  authorities  are  contradictory,  ^he  principle 
which  governs  in  the  case  of  emblements,  I  apprehend,  must 
settie  this  question,  without  difficulty.  In  all  other  cases,  if  the 
tenant  sow,  and  his  interest  in  the  estate  is  determined  before 
severance,  and  this  could  not  be  foreseen  by  him,  or  was  not  done 
by  his  own  act,  the  tenant  has  the  emblements,  and  not  the 
owner  of  the  land.  If  tenant  at  will  sow,  and  the  lessor  deter- 
mine the  estate,  and  the  tenant  at  will  die,  his  executor  has 
ingress,  &c.,  to  take  the  emblements,  and  not  the  lessor ;  but  if 
tenant  at  will,  by  his  own  act,  had  determined  the  estate,  the 
lessor  would  have  been  entitied.  (i)  If  tenant  for  years  sow, 
and  his  estate  determine  before  severance,  the  reversioner  has  the 
emblements;  for  this  he  might  have  foreseen.    If  tenant  for  life 

(a)  Co.  LIU.,  146. 

(ft)  Co.  Lilt,  66;  Oro.  BUs.,  tl;  1  BoB.  Ab.,  791;  Vof^  1#;  Oro.  0».,  SI6;  Godb.,  189; 

Stll08,l10. 
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flcnr,  and  die  before  severanoe,  Ids  death  is  the  act  of  God,  and 
the  tenant  oonld  not  have  foreseen  it;  and,  in  that  case,  the 
execntor  of  the  tenant  for  life  has  the  emblements.  In  this  case 
the  hnsband  sows ;  he  could  not  have  foreseen  his  own  death, 
and,  of  course,  for  the  same  reason  as  in  the  other  cases,  his 
executor  is  entitled  to  the  emblements.  If  a  fmmt  «o&,  seised 
in  fee,  sow,  martj,  and  the  hnsband  die  before  seyerance,  the 
widow  la  entitled  to  the  emblements;  not  becanse  the  land  is 
now  at  her  control ;  but  the  case' of  emblement  is  like  choses  in 
action,  not  reduced  to  possession  until  severance.  (1) 

*In  the  l&ate  of  Connecticat,  seisin  in  the  wife  is  not  p««.o-i 
necessary  to  entitle  the  husband  to  the  estate  by  the  cur-  ^  -* 
tesy.  (2)  In  4  Day,  806,  there  is  a  case  where  this  point  was  deter- 
mined. The  opinion  given  on  that  question,  in  which  seven  of 
the  jadges  concurred,  was  as  follows : 

"It  is  said  Aat  unnecessary  departures  from  the  common  law 
are  not  to  be  fitvored ;  that^  by  such  means,  everything  is  ren- 
dered uncertain.  I  am  fully  of  opinion  that  few  maxims  of  our 
law  are  more  important  than  that  of  stare  decisti ;  but  it  must 
be  acknowledged  by  all,  that  our  system  of  law  respecting  real 
property  is,  in  many  respects,  very  diiSerent  from  the  English 
system.  We  have,  in  some  instances,  when  we  have  adopted 
the  principles  of  the  English  law,  extended  them  to  cases  which, 
by  the  adjudications  of  the  English  courts,  have  not  been  sup- 
posed to  fell  within  the  governing  principle :  in  others,  we  have 

- 

(1)  Then  aeenB  to  be  but  ond  instaiioe  where  the  hnabaad  and  wife  can  be 
oonaidared- joiat-teiuaite:  thai  ia,  where  an  estate  ia  oonTeTed  to  a  man  and  weoiaB 
who  are  not  married,  and  who  afterwards  intermany ;  then,  aa  they  originaHj  took 
hj  oioletiefl,  they  will  continue  to  hold  by  moieties  after  marriage.  Hood  j  v.  Moody, 
1  Inst,  18Y.  In  the  other  cases  where  a  title  Tests  in  husband  and  wife,  which, 
did  BOl  that  relation  exist  between  them,  would  constitute  them  Joint-tenants,  th^ 
an  seiaed  l^  entireties,  being  but  one  person  in  law.  Omise  IHg^  tit,  Joini^enaney 
jwMtfwi.  The  learned  author  himself  (p,  23)  seems  to  be  of  opniion  that  the  hns- 
band and  wife  cannot  hold  as  joint-tenants.  In  this  histance,  as  the  determination 
of  tlie  tenancy  could  not  haye  been  foreseen  by  the  husband,  his  executor  is 
udoal)tedly  entitied  to  the  emblements.  Astothe  rule  that  hnsband  and  wife  caa- 
■et  be  joint-tenoiits,  see  note  8,  margbial,  page  88. 

(I)  See  Kent's  Own.,  It.,  30.    And  the  same  doctrine  was  afterwards  hrid  in 
XHns  9,  Beebs^  6  Conn.  Bep.,  4M. 
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adopted  entirely  diffetent  principles ;  and,  in  all  such  cases  wnere 
this  has  been  done,  which  are  pari  ratione  with  those  already 
settled,  if  we  reject  our  own,  and  adopt  theirs,  we  shall  mar  the 
symmetry  of  our  law.  The  preservation  of  symmetry  in  our 
law  system,  I  also  view  as  a  moat  important  consideration.  In 
England,  it  is  not  sufficient  that  a  man  is  proprietor  of  real  pro- 
perty, and  has  a  perfect  right  to  it  when  he  dies,  to  cause  it  to 
descend  to  his  heir-at*law.  No:  he  must  be  actually  seised 
thereof.  The  maxim  is,  seisiruL  facit  stipitem;  and  the  person 
that  is  heir  to  that  property  will  be  heir  to  him  last  seised.  If 
A  should  die,  who  owned  Whiteacre,  which  descended  to  him 
from  his  father,  but  has  not  been  actually  seised,  leaving  B,  a 
brother  of  the  half  blood,  and  C,  a  sister  of  the  whole  blood, 
this  estate  cannot  descend  to  C,  his  sister  and  heir;  for  B,  being 
of  the  half  blood,  cannot,  by  their  law,  be  heir  to  his  brother; 
yet  the  estate  will  desicend  to  B,  who  is  heir  to  his  father,  who 
.  was  last  seised.  If  A  had  been  seised,  the  estate  would 
^  -'  have  descended  to  C*  The  maxim,  seisina  facit  stipHem^ 
is  an  unyielding  maxim  of  their  law,  and  governs  the  descent  of 
property.  But  this  is  not  our  law.  It  is  settled  that  it  shall  descend 
to  the  heirs  of  him  who  owns  the  property,  whether  he  was  seised 
or  not  Seisin  directs  the  descent  of  property  with  them :  owner- 
ship with  us.  By  the  English  law,  a  devise  will  not  operate  on 
real  property  of  which  the  devisor  is  disseised.  Seisin  is  an  in- 
dispensable requisite  to  give  effect  to  the  devise.  A  devise  by 
our  law  is  good,  though  the  devisor  is  disseised.  Seisin  is  neces- 
sary in  their  law,  and  ownership  is  sufficient  in  our  law.  We 
have  always  considered  ownership  as  giving  a  right  to  possession 
of  real  property,  as  much  so  as  ownership  of  personal  property. 
Ownership  in  the  one  case  draws  after  it  the  possession,  as  much 
as  in  the  other  case.  Whenever,  with  us,  a  right  of  possession  is 
lost,  all  title  and  ownership  is  lost.  So  the  statute  of  limitation 
respecting  lands  has  always  been  construed.  The  statute,  in 
the  words  of  it,  does  not  take  from  the  original  proprietor  his  title ; 
it  only  tolls  his  right  of  entry.  Yet  this  statute  has  always  been 
considered  as  barring  all  claim  of  title,  whilst  the  same  words  in 
the  English  statute,  have  been  considered,  not  as  having  any 
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e&ct  on  the  title,  bat  only  on  the  right  of  entry ;  and  the  land 
may  be  recovered,  by  a  form  of  proceeding  proper  for  such  case. 
The  English  law  distinguishes  between  a  right  of  possession,  and 
a  right  of  property ;  but  our  law  does  not  "Wherever  there  is 
aright  to  real  property,  there  is,  of  course,  a  right  of  possession ; 
and  the  statute,  which  takes  away  the  right  of  possession,  takes 
away  the  right  of  property.  And  this  is  the  reason  why  this 
statute  has  received  a  construction,  altogether  diiBFerent  from  the 
oonstmction  given  to  the  English  statute ;  and  this  is  perfectly 
analogous  to  every  other  case  of  real  property  in  this  state. 
Wherever  you  find  a  right  of  property,  *thereyou  find  a  p^^^cT 
right  of  possession ;  and  all  the  consequences  of  owner-  *-  ■* 
ship  attending  it,  which  you  find  in  England,  where  there  is  an 
actual  seisin.  And  on  the  other  hand,  where  there  is  no  right  of 
possession,  there  is  no  ownership.  So,  in  this  case;  Maiy  Gold- 
ear,  the  wife,  had  title  to  the  land;  and  though  not  actually 
seised,  her  husband  acquired  the  same  right,  on  her  death,  as  if 
she  had  been  seised  Since  seisin  is  not  necessary  in  case  of 
descent  to  the  heirs,  neither  is  it  necessary  to  pass  lands  by  devise. 
Why  should  it  be  thought  necessary  to  the  husband's  title  by  the 
curtesy  ?  The  decision  of  the  court  in  this  case,  is  no  departure 
from  fixed  rules  and  precedents.  The  English  law  respecting 
the  efficacy  of  seisin,  has  long  since  been  departed  from ;  and 
to  adhere  to  it  in  this  case,  would  mar  the  symmetry  of  our  law. 
The  English  law  requires  the  seisin  of  the  wife;  it  therefore 
became  a  question,  whether  the  husband  could  have  the  curtesy. 
In  the  following  case,  A  devised  Whiteacre  to  his  executors  for 
the  payment  of  his  debts,  and  until  his  debts  were  paid.  He  had 
an  only  child,  B,  a  daughter;  she  married  C;  the  executors  en* 
tered ;  a  living  child  was  the  fruit  of  the  marriage,  and  B  died ; 
the  court  determined  that  the  husband  was  entitled  to  the  curtesy. 
In  England,  if  persons  marry  who  by  law  are  incapable  to 
contract  matrimony  together,  and  the  wife  die  before  the  mar- 
riage has  been  annulled  by  sentence  of  court  during  her  lifetime, 
the  husband  is  entitled  to  his  curtesy.  Thus,  where  the  parties 
are  related  to  each  other  within  the  Levitical  degrees ;  such  mar- 
riage may  be  annulled  during  the  life  of  the  parties ;  and  ailer 

13 
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sentenoe  of  courts  it  is  considered  as  void  ab  inUio  ;  and  the  isRue 
are  bastardized.  In  Connecticnt,  such  persons  cannot  many 
together,  except  that  a  widower  may  marry  the  sister  of  his  de- 
-^^.^-  ceased  wife;  the  marriage  is  utterly  void,  without  *any 
'-  ^  proof  from  the  sentence  of  a  court;  so  that  there  can  be 
no  curtesy  in  case  of  such  marriage.  This  must  be  the  case  in 
every  State  in  the  Union,  where  such  marriages  are  made  vend 
by  law,  and  a  sentence  of  some  court  is  not  necessary  to  famish 
evidence  of  their  being  void.  Where  the  law  forbids  such  mar- 
riages, and  inflicts  a  penalty  upon  the  persons  so  marrying,  but 
does  not  declare  them  void,  I  should  suppose  that  the  issue  of 
such  marriages  were  legitimate,  and  that  the  husband  would  be 
entitled  to  his  curtesy." 


[♦37]  ♦CHAPTER  HI. 

Thb  Wife's  Pobtion  op  hkb  Husband's  Estate  on  his  Death, 

VKDEB  THE    STATUTE  OF    DiSTBIBUTIOKS :    HSB  PaBAPBEBNA- 

iJA :  Hbb  Bight  of  Doweb  in  his  Real  Estate  :  And  of 
Jointubb. 

We  will  now  inquire  what  adrantages  the  wife  may  gain,  eventu* 
ally  by  marriage,  in  point  of  property,  during  the  coverture. 
She  gains  nothing  during  his  life ;  but  upon  the  death  of  her 
husband  intestate,  she  is  entitled  to  one-third  part  of  his  per- 
sonal property,  which  remains  after  paying  the  debts  due  from 
the  estate  of  the  husband,  if  he  lefb  any  issue ;  but  if  he  left  no 
issue,  she  is  entitled  to  one-half  of  the  residuum  of  the  personal, 
estate,  after  the  debts  are  paid ;  but  the  husband,  if  he  had  cho- 
sen so  to  do,  might  have  devised  such  estate  from  her.  This 
right  of  the  wife  is  founded  upon  the  statute  of  distributions,  in 
the  English  law,  and  I  believe  universally  adopted  in  the  United 
States.  (1)    There  is  one  species  of  personal  property  in  which 

(1)  It  Is  now  proTided  bj  8tatate^  in  Vermont  (Compw  Stat,  365).  that,  if  a  pereon 
die  leaving  no  issue,  his  widow  shall  be  entitled  to  the  whole  of  his  estate  fbreTer, 
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abe  acquires  a  different  interest  &om  that  which  she  may  acqnize 
in  his  other  property,  which  is  termed  paraphernalia.  This  is 
of  two  kinds :  the  first  consists  of  her  beds  and  clothing,  suit- 
able to  her  condition  in  life ;  the  second  consists  of  her  orna- 
ments and  trinkets,  such  as  her  bracelets,  jewels,  her  watch,  rich 
laoeS)  and  the  like.  As  to  the  former,  they  cannot,  with  pro- 
priety, be  considered  as  his  estate,  for  they  are  not  liable,  upon 
the  principles  of  the  oommon  law,  without  any  aid  from  any 
statute,  *to  the  payment  of  his  debts,  and  never  ought  to  ^^^^-y 
be  inventoried  as  part  of  his  estate:  neither  can  they  be  ••  ^^^ 
devised  from  her  by  will.  As  to  the  second  kind,  these  cannot 
be  devised  from  her  by  the  husband,  though  he  may  take  them 
fix>m  her,  and  dispose  of  them  during  the  coverture.  (1)   On  the 

if  it  shall  not  exceed  the  sum  of  one  thousand  dollars.  If  the  estate  exceed  that 
turn,  the  widow  is  entitled  to  one  thousand  dollars  and  one-half  of  the  remainder 
of  tiie  estate.  The  remaining  part  of  said  estate  descends  in  the  same  manner  as 
the  whole  would  if  no  widow  had  survived;  and  if  the  deceased  shall  have  no 
kindved,  who  by  law  might  inherit  his  estate,  the  widow  shall  be  entitled  to  the 
whole.  » 

B7  this  statute  the  widow  becomes  entitled  to  an  estate  in  fee^  which  passed  to 
her  heirs  by  descent,  and  which  she  may  dispose  of  at  pleasure. 

In  New  Torkf  "At  the  decease  of  the  husband  or  wife  intestate,  leaving  minor 
child  or  children,  the  survivor  shall  hold,  possess  and  enjoy  all  the  real  estate  of 
which  the  husband  or  wife  died  seised,  and  all  the  rents,  issues  and  profits  thereof 
doling  the  minority  of  the  youngest  diild,  and  one-third  thereof  during  his  or  her 
natoral  life."  Laws  of  1860,  New  York,  ch.  90,  §  11. 

A  <Sbo&d  in  action  owned  by  an  individual  at  the  time  of  his  death,  belongs  to  his 
peracmal  representatives  after  his  decease,  and  his  widow  has  no  authority  to  ase^n 
tiie  same,  in  the  absence  of  any  proof  that  she  is  executrix  or  administratrix. 
There  is  no  presumption  that  the  widow  occupies  the  relation  of  personal  repre- 
sentative of  her  husband.  Heidenheimer  v.  Wilson,  81  Barb.,  636. 

(1)  ^  Jewelsfnrchaaed  by  the  husband,  and  worn  by  the  wife  with  others  belonging. 
to  her  husband,  become  her  paraphernalia  in  the  absence  of  evidence  to  the  con- 
traiy;  but  family  jewels,  merely  worn  by  the  wife,  do  not  become  pairt  of  her  para- 
phernalia. Jervoise  v.  Jervoise,  17  Beav.,  666. 

The  term  paraphernalia  signifies  something  to  which  she  is  entitled,  besides,  or 
over  and  above  her  dower,  and  what  shall  be  so  considered,  irrespective  of  the 
huaband^s  debts,  is  provided  for,  and  to  some  extent  designated  by  the  stetutes  of 
the  several  States. 

Oertain  articlee  are  ennmerated  by  the  stetute  of  Peimsylvania,  and  all  wearing 
iqppaieL  Purl  Dig.,  I9i. 

In  Massachusetts  U  is  provided  for  by  statnto.    In  Vermont^  all  wearing  apparel, 
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death  of  the  husband,  they  vest  in  the  wife,  liable,  indeed,  to  be 
taken  bj  the  executor  of  the  husband,  for  the  payment  of  his 
debts,  provided  that  there  are  not  sufficient  assets  beside  to  dis- 
charge his  debts,  (a)  but  the  whole  of  the  personal  estate  must 
be  exhausted,  before  any  resort  can  be  had  to  them  by  the  ex- 
ecutor; her  right  must  yield  to  that  of  creditors;  but  in  no 
instance,  to  that  of  volunteers,  for  her  paraphernalia,  can  never 
be  taken  to  pay  legacies.  If  the  debts  be  paid  without  the  aid 
of  the  paraphemaUaj  they  become  hers  absolutely,  and  are  not 
reckoned  to  make  any  part  of  her  share  to  his  personal  estate, 
when  he  dies  intestate. 

She  is  often  viewed  as  a  creditor  to  her  husband's  estate,  in 
respect  of  her  paraphernalia ;  as  when  the  husband,  in  his  life- 
time, being  under  the  necessity  of  raising  money,  pledges  her 
jewels,  &c.,  and  dies,  leaving  personal  property  more  than  suffi- 
cient to  pay  his  debts,  she  shall  have  aid  of  his  personal  estate 
to  redeem  her  parap?iemalia  thus  pledged,  {b)  So  too,  where  real 
estate  is  devised  for  the  payment  of  his  debts,  and  the  executor 
takes  the  paraphernalia,  on  account  of  a  deficiency  of  assets  in 
the  personal  funds  to  pay  the  debts,  she  shall  have  the  same  right 
against  this  estate  so  devised  for  the  payment  of  debts,  to  refiind 
to  her  the  real  value  of  her  paraphernalia,  as  a  creditor  can  have, 
who  is  not  paid  his  debt,  for  the  want  of  assets.  Where  a  real 
estate  is  given  in  trust  (whether  by  deed  or  will)  for  the  payment 
of  debts,  if  her  parapJiemalia  be  taken  by  the  executor,  she  shall 
be  considered  as  a  creditor  to  the  value  of  her  paraphernalia.  So 
<a)  sAfk.,  no. 

<d)  8Atk.,»6. 

indttdliig  that  of  minor  childron,  and  the  ¥ridow*8  ornaments,  according  to  the  estate 
•ad  degree  of  her  husband,  and  such  pro?isions  and  other  articles  as  shall  be  ne- 
oessaiy  to  be  consumed  in  the  subsistence  of  the  familj  of  the  deceased,  under  the 
direction  of  the  Probate  Court,  shall  not  be  assets  or  included  in  the  inyenUny. 
Oomp.  Stat.,  340. 

But  the  property  in  wearing  apparel  bought  for  herself,  hj  a  wife  living  with  her 
husband,  out  of  monej  settled  to  her  separate  use  before  marriage,  and  paid  to  her 
hy  the  trustees  of  the  settlement,  vests  hj  law  in  the  husband,  and  it  is  liable  to  be 
taken  in  execution  for  his  debts.  Hurlstone  k  Wolmsley's  Rep.,  23.  With  respect 
to  its  liability  to  be  taken  in  execution,  in  most  if  not  all  the  States,  such  property 
would  undoubtedly  be  exempt  to  a  certain  extant 


•• 
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too  where  the  personal  estate  has  been  exhau8t(Gsl.Sy  *spe-  r.^^^^ 
dalty  creditors)  who  might  have  gone  against  the  heir,-  if  '■  ■' 
they  had  chosen  so  to  do,  equity  will  direct  that  the  wifp:  &hall 
stand  in  the  place  of  specialty  creditors  as  to  real  assets.  (d)V'9h 
application  to  chancery,  the  court  will  not  suffer  QieparaphemaHa 
of  the  wife  to  he  taken  by  a  specialty  creditor,  if  there  be  real 
assets  sufficient  in  the  hands  of  an  heir  or  devisee.  (1) 

If  the  wife  never  take  her  paraphemaliOj  the  executor  has  no 
daim  upon  them,  as  part  of  the  estate  of  the  testator,  any  more 
than  a  stranger,  unless  he  wants  them,  through  a  deficiency  of 
assets  to  pay  debts. 

In  some  of  the  States  the  real  estate  of  the  husband  consti- 
tutes a  fund  for  the  payment  of  debts  of  every  description,  after 
the  peiHonal  estate  is  exhausted  for  that  purpose.  This  is  done 
in  Connecticut,  by  the  executor's  application  to  the  court  of 
probate,  in  the  district  where  the  deceased  dwelt;  who,  by  law, 
can  give  power  to  the  executor  to  sell  the  real  estate  of  the 
deceased,  or  so  much  of  it  as  will  raise  the  necessary  sum  for 
the  payment  of  the  debts.  In  some  of  the  States  the  application 
b  to  the  legislature,  who  give  the  same  power ;  and  the  money 
arising  from  the  sales  is  assets  in  the  hands  of  the  executor. 
Would  it  not,  therefore,  be  necessary,  in  such  States,  that  the 
whole  of  the  real  as  well  as  of  the  personal  estate  should  be 
exhausted,  before  the  executor  could  resort  to  the  paraphernalia 
of  the  wife  for  the  purpose  of  paying  debts? 

(iOSP.W.,8Q,i]iiiotes;  lAtk.,800;  1P.W.,T»,780;  sn>id.,544. 


(1)  Hie  oourto  Bometames  go  great  lengths  in  protecting  the  right  of  the  wife  to 
her  pftraphenudia;  thus  real  estate,  charged  with  the  payment  of  debts,  will  be 
applied  before  the  widow^s  paraphernalia.  Boynton  v.  Boynton,  1  Cox,  106.  And 
it  shaU  never  go  to  satisfy  legacies.  Snelson  v.  Corbett,  3  Atk.,  369.  And  she  ia 
held  to  stand  as  a  creditor  to  the  husband's  estate  to  the  yalue  of  her  parapher- 
naluL  So  that,  when  it  is  pledged,  the  estate  will  be  liable  to  redeem  the  pledge. 
Worltrey  «.  Woritrey,  2  Atk.,  77 ;  Graham  v,  Londonderry,  3  Ibid.,  393,  But  it  is 
laid,  in  Parker  v.  Harvey,  4  Bro.  P.  C,  609,  that  when  a  man's  real  and  personal 
estate  is  diarged  by  his  will  with  the  payment  of  his  debts,  and  afterwards  turn 
out  insufficient,  his  wife's  jewels  and  paraphernalia  should  be  sold  towards  making 
good  the  defldency.  As  to  the  rights  of  the  wife  generally  in  this  respect,  see  1 
Chitty's  Equity  Digest^  624. 


102  BEl^^'k  DOMESTIC  RELATIONS. 

.'  '   -    * 

.*    ' • 

By  the  deatVof'the  husband  the  wife  becomes  entitled,  during 
her  life,  to  one-third  port  of  the  real  estate  of  inheritance  of 
whici]^^\lie  husband  was  seised  during  the  coverture.  This  estate 
iS'tQhned  dower.  (1)     Of  this  the  husband  cannot  deprive 


(1)  Litt,  sec.  36 ;  Perkins,  sea  310;  New  York  Revised  Statutes,  toL  1,  p.  740, 
seo.  1 ;  Park's  Treatise  on  the  Law  of  Dower,  6 ;  Chase's  Statutes  of  Ohio^  tqL  2, 
p.  1314;  1  Virginia  R.  C,  288;  Mass.  Rev.  Stat,  of  1835,  part  2,  title  1,  ch.  60, 
sec  1 ;  New  Jersey  Stat,  1799 ;  Elmer's  Dig.,  143 ;  Revised  Laws  of  Missouri, 
1836.  In  Missouri  the  wife  is  entitled  to  dower,  in  leasehold  estates  of  twentj 
years  or  more.  In  Vermont  the  wife's  right  of  dower  is  to  those  lands  of  which 
the  husband  dies  seised.  Rev.  Stat,  Vt,  1839,  p.  289.  So  in  Connecticut,  pa9<^  page 
57 ;  and  Tennessee,  North  Carolina  and  Georgia.  Winstead  v,  Winstead,  1  Hajw., 
243;  Stat  of  Georgia,  1826;  Combs  v.  Yancey,  4  Verger's  Tenn.  Rep.,  218. 

In  Ohio,  the  widow  has,  in  addition  to  the  one-third  part  of  all  lands  and  tene- 
ments, Ac.,  of  which  her  husband  was  seised  of  an  estate  of  inheritance  during 
coverture,  "one-third  part  of  all  the  right  or  interest  that  her  husband,  at  the  time 
of  his  decease,  had  in  any  lands  and  tenements  held  by  bond,  article,  lease  or  other 
evidence  of  claim,  and  she  shall  remain  in  the  mansion-house  of  her  husband  free 
of  charge  for  one  year  after  his  death,  if  her  dower  be  not  sooner  assigned  her." 
Statutes  of  Ohio,  1860,  ch.  88. 

In  Illinois,  the  widow  is  entitled  to  one-third  of  his  lands  and  equitable  estates, 
and  all  real  estate  of  every  description  contracted  for  by  the  husband  in  his  life- 
time, the  title  to  which  may  be  completed  after  his  death.  She  is  also  entitled  to 
dower  in  the  lands  of  her  husband  mortgaged  before  marriage  and  those  mortgaged 
after  marriage  for  the  purchase-money,  against  everybody  but  the  mortgagee.  Stat 
of  111.,  1858,  voL  1,  pp.  151,  162. 

Dower  and  curtesy  are  expressly  abolished,  as  before  existing,  in  Indiana,  and 
statutory  provisions  made  in  lieu  thereof.  R.  S.,  Ind.,  1862,  vol.  1,  ch.  27,  sec.  16. 

The  Code  of  Alabama,  1852,  sec.  1991,  provides  that,  "if  any  woman  having 
separate  property  survives  her  husband,  and  such  separate  property,  exclusive  of 
the  rents,  income  and  profits,  and  indusive  of  the  increase  of  slaves,  is  equal  to  or 
greater  in  value  than  her  dower  interest  and  distributive  share  in  her  husband's 
estate,  estimating  her  dower  interest  in  his  lands  at  seven  years'  rent  of  the  dower 
mterest,  she  shall  not  be  entitled  to  dower  in  or  distribution  of  her  husband's 
estate."  And  sec.  1992,  "if  her  separate  estate  be  less  in  value  than  her  dower, 
as  ascertained  by  the  rule  above,  so  much  must  be  allowed  her  as  would,  with  her 
separate  estate,  be  equal  to  her  dower  and  distributive  share  in  her  husband's  estate, 
u^  she  had  no  separate  estate." 

No  decision  has  been  made  by  the  courts  as  to  the  effect  of  the  New  York  statute 
of  1860  concerning  dower.  See  sections  10  and  11  of  Laws  of  1860,  ch.  90,  and 
also  note  1,  marginal,  p.  1,  ch.  1,  ante. 

The  widow's  claim  of  dower  is  favored  by  the  courts,  and  they  have  always  been 
astute  in  protecting  this  right  to  the  small  pittance  which  the  common  law  gave  her 
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ha  by  will;    nor   can   he  by  any  conveyance,  unless  her 
conaent  be  manifested  by  joining  with  him  in  the  convey- 

ia  th»  esteto  of  her  husband  after  his  death.  WaIiWOBTH,  GhanoeUor:  Church  v. 
BoD,  2  Denio^  43L 

And  •  ooiiTefanoe  hj  the  hnsband  joat  before  marriage,  for  the  mere  parpoae  of 
drthating  dower,  does  not  defeat  it  Oranaon  9.  Cranson,  4  Mich.,  230 ;  6  John.  Gh., 
4S2;  Brewer  v.  Gonnell,  11  Humph.,  600. 

In  Arkanaaa,  a  widow  la  entitled  to  dower  in  the  landa,  alAToa  and  other  personal 
property  of  her  deceased  husband.  Menifee  v.  Menifee^  3  Eng.,  9.  The  Legislature 
of  Oalifomie  has  done  away  with  the  common-law  right  of  dowor,  and  substituted  a 
kalf  infeereat  in  the  common  property.  Compiled  Laws  of  California,  1860, 1863,  ch. 
14t,  aea  11;  Beard  v.  Ejiox,  6  OaL,  262. 

The  equity  of  redemption  held  to  be  equal  to  an  estate  in  fee  simple,  and  the 
widow  entitled  to  dower  in  such  estate.  Denton  v.  Nany,  8  Barb.,  618.  In  Penn- 
qrWania,  dower  and  curtesy  are  incident  to  both  legal  and  equitable  estates.  Dubs 
«.  Dnbs,  31  Penn.,  149. 

Where  a  conveyance  is  made  to  one  who,  at  the  same  time,  executes  a  mortgage 
§K  tbB  purchase-money,  dower  does  not  attach  as  against  the  mortgagee  and  his 
aawignfl,  but  as  against  all  others  it  does.  Young  9.  Tarbell,  36  Maine,  609.  And  the 
widow  is  dowable  only  of  an  equity  of  redemption.  Moore  v.  Rollins,  46  Maine, 
493;  Stewart  v.  Beard,  4  Md.  Oh.  Deds.,  319;  Henegan  v.  Harllee,  10  Rich  Eq. 
(8.  CX  286. 

Where  a  atatute  gave  a  right  of  dower  in  equitable  estates,  it  was  held  that  a 
widow  was  not  entitled  to  dower  in  an  equity  of  redemption,  where  the  mortgage 
was  made  previous  to  the  enactment  of  the  statute.  Hopkins  v.  Frey,  2  Oilman, 
369.  In  Tennessee,  held,  that  the  widow  was  not  dowable  of  lands  which  her 
deceased  husband  had  conveyed  by  mortgage,  because  he  did  not  die  seised  and 
poaaeesed  of  them.  Mclver  v.  Cherry,  8  Humph.,  713.  So  also  in  the  case  of  Blair 
V.  Thompson,  11  Gratt  (Va.),  441 ;  Cheek  v.  Waldrum,  26  Ala.,  162.  Where  land 
is  mortgaged  by  the  husband  and  the  conditions  broken  before  marriage,  and  tho 
equity  of  redemption  released  by  the  mortgagor  during  coverture,  his  widow  is  not 
entitied  to  dower.  To  entitie  the  widow  to  dower,  her  husband  must  have  been 
soaed  of  a  legal  estate  of  inheritance  during  coverture,  or  of  an  equitable  estate  at 
his  death.  Bands  and  wife  v.  Kendall,  16  Ohio,  671.  Held,  in  Taylor  v.  Fowler,  18 
Ohi(\  667,  that  a  judicial  sale  does  not  divest  the  wife  of  her  dower.  A  house  was 
erected  upon  an  unimproved  lot  by  the  husband.  A  mechanic's  lien  was  perfected 
npon  it,  execution  obtained  against  the  husband,  and  a  sale  made  in  pursuance 
tiiereof.  Held,  that  the  widow  was  entitied  to  dower  in  both  house  and  lot  Bishop 
e.  Boyle,  9  Ind.,  169.  Where  land  is  taken  for  a  public  use  by  a  corporation,  and 
vspaa  compenaation  made,  the  widow  will  not  be  entitled  to  dower  on  the  death  of 
her  huaband.  The  right  to  dower  ia  inchoate  during  the  life  of  the  husband,  and, 
before  it  vests  by  his  death,  the  legislature  may  make  any  regulation  in  regard  to 
it,  although  it  divest  her  right  to  dower.  Moore  v.  City  of  N.  Y.,  4  Sandf.  S.  C.  R., 
466 i  a  0.,  8,N.  T.,  110;  Oroynne  and  wife  v.  Cincinnati,  3  Ohio  24.    Partnership 
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ance.  (1)  It  is  not  necessary  that  there  shoiild  be  an  actual  seisin 
r«40]  of  the  husband ;  a  seisin  in  law*  is  abundantly  sufficient;  (2) 

property  is  liable  to  the  paymeDt  of  partnership  debts  in  equity  before  the  widow 
of  a  partner  con  daim  dower,  and  then  it  is  limited  to  the  surplus.  Galbraith  «. 
Bodge^  16  B.  Monr.,  634;  Goodbum  v.  Stevens,  1  Ifd.  Ch.  Dec^  420;  Summer  v. 
Hampaon,  8  Ohio,  324.  Held,  in  the  case  of  If  cDonoagh  v.  Hepburn,  5  Floridly 
668,  that  the  wife  is  not  entitled  to  dower  in  shares  of  stodc  in  a  land  compauy; 
whidi  the  husband  had  disposed  of  during  his  life.  Stock  in  a  railroad  company  ia 
real  estate^  and  held  subject  to  the  widow's  dower.  Price  v.  Price's  heirs^  6  Dana 
(Ky.),  107. 

Where  A  entered  into  an  executory  contract  with  B  for  the  purchase  of  land,  and 
paid  therefor  a  part  of  the  purchase-money,  and  then  assigned  his  right  to  a  third 
person  and  died,  held  that  his  widow  was  not  entitled  to  dower,  at  common  law. 
Pritts  V.  Bltchey,  29  Penn.,  71  (Lxwis^  Ch.  J.,  dissenting^  See  also  Owen  v.  Bob- 
bins, 19  HL,  645.  Held,  in  Thompson  v.  Thompson,  1  Jones  (N.  C-X  430,  that  a 
widow  is  entitled  to  dower  in  land  ooTenanted  to  be  conveyed  to  her  husband:  also 
in  Reed  v.  Whitney,  7  Gray  (Mass.),  633.  Under  the  statute  of  1791,  in  South 
Carolina,  taking  away  survivorship  in  joint-tenancies,  the  widow  of  a  deceased  j<»nt- 
tenant  is  entitled  to  dower  in  his  portion  of  any  land  held  by  him  in  joint-tenancy 
during  the  coverture.  Reed  v,  Kennedy,  2  Strobhart,  67.  The  wife  is  dowabia  of 
a  quarry  or  bed  of  ore,  when  opened  and  worked  by  the  husband.  Billings  v.  Tay- 
lor, 10  Pick.,  460;  Stoughton  v.  Leigh,  1  Taunt,  402;  Coates  v.  Cheever,  1  Cow., 
460.  Where  the  husband  aliens,  the  widow  is  not  dowable  of  the  enhanced  value 
of  the  property  by  reason  of  the  ereotion  of  buildings  and  other  improvements 
made  by  the  alienee,  but  of  the  value  <^  the  land  at  the  time  of  the  alienatioiL 
Barney  v.  Frowner,  9  Ala.,  901.  But  she  must  suffer  any  loss  which  may  aocruo 
fh>m  his  waste  or  neglect,  depreciating  the  value  of  the  property.  McClanaban  v. 
Porter,  10  Mis.,  746.  And  it  was  held,  in  the  case  of  Johnson  «.  Van  Dyke,  S 
McLean,  422,  that  she  was  entitled  to  the  natural  enhancement  in  value  of  the 
land. 

(1)  Matthews  v.  Matthews,  1  Bdwd.  Rep.,  565;  Rowe  v,  Hamilton,  3  GreenL 
Rep.,  63. 

(2)  Bro.,  Ut.  Dower,  pL  76;  Litt,  §  448;  Perk.,  376;  1  Cruise's  Dig.  122,  187; 
Dunham  v.  Osborne,  1  Paige^  634.  As  to  what  is  sufficient  evidence  of  her  being 
seised.  See  1  Caines'  Rep.,  185;  2  John.,  119;  2  Serg.  k  Rawle,  566.  Although 
the  husband  did  not  die  in  possession  of  the  land,  the  widow  is  entitled  to  dower. 
Qalbraith  v.  Green,  13  Serg.  &  Rawle,  85.  But  possession  of  the  land  by  the  hus- 
band, claiming  ownership,  is  prima  fade  evidence  of  seisin,  to  entitle  the  widow  to 
dower.  Jackson  v.  Waltermine,  7  Cow.,  353.  But  she  is  not  entitled  unless  the  hus- 
band was  seised  during  coverture,  either  in  fact  or  in  law,  of  an  estate  of  freeh(^d. 
Shoemaker  9.  Walker,  2  Serg.  k  Rawle,  556.  And  where  the  seisin  of  the  husband 
is  instantaneous,  or  passes  tVom  him  eo  instanH  that  he  acquired  it,  the  wife  cannot 
have  her  dower.  Stow  «.  Tift,  5  John.  Rep.,  458.  Nor  will  a  mere  technical  seisin 
of  the  husband,  without  any  beneficial  interest  in  the  estate^  entitle  her.  Derush  v. 
Brown,  8  Ohio  Rep.,  412. 

As  to  instantaneous  seisin,  see  also  Gammon  v.  Freeman,  31  Maine,  243,  and 
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lad  the  estate  must  be  such  a  one  as  her  issue,  if  she  had  any, 
might  have  inherited.  (1) 

If  the  husband  after  marriage,  should  lease  for  years,  all  his 
estate  by  the  English  law,  the  wife  must  be  endowed,  though 
the  term  has  not  expired ;  and  after  her  estate  is  at  an  eud,  if  the 
term  has  not  expired,  the  lessee  shall  again  have  the  land  of 
which  the  wife  was  endowed.  I  apprehend  the  law  in  Connect 
ticut  must  be  the  same,  tor  although  a  wife  be  not  endowed  of 
the  land  which  the  husband  sells ;  for,  of  such  he  did  not  die 
seised  or  possessed,  which  our  law  requires ;  yet  in  this  case,  he 
did  die  seised  and  possessed,  in  the  eye  of  the  law;  for  the 
lessee's  possession  was  his  possession,  (a)  (2) 

The  heir-at-law,  within  a  certain  limited  time,  is  obliged  to 
assign  to  her,  her  dower ;  and  if  he  neglects,  is  compellable  so 
to  do  by  legal  process.  (3) 

In  Counecticut,  the  law  is  different  in  some  respects.  The 
yariations  in  our  law  from  the  common  law  are  produced  by  a 
certain  statute,  which  gives  dower  in  no  estate,  but  such  of 
which  the  husband  died  seised.  Dower  is  also  set  off  to  the 
widow  by  the  judge  of  probate,  who  appoints  two  or  three  judi- 
cbos  freeholders  to  set  it  off  to  the  widow,  directing  them  to 


V.  Eiui^ty  1  Barb.,  399.  But  the  demandant  must  show  that  the 
Bortgage  and  deed  oonatitofced  but  one  tranaaotion.  Grant  v.  Dodge,  43  Maine,  489. 
Hald,  in  Thomdike  «.  Spear,  31  Maine,  91,  that  the  seisin  of  demandant's  husband 
is  eatabliflhed  by  proofj  that  he  oonyejed  the  premises  hj  warranty  deed,  and  that 
Ins  grantee  conyeyed  the  same  bj  warranty  deed  to  the  tenant 

(1)  The  statutes  of  New  Yorlc  and  Yii^ginia  omit  the  condition  in  respect  to  the 
wife's  iasoe. 

(3)  4  Kent's  Com.,  63^ ;  Baa  Abr.,  tit.  Assignment  of  Dower.  Thayer  v.  Thayer, 
14  Yi.  Bep.,  107. 

(3)  Bank  of  U.  a  v.  Dunseth,  10  Ohio  Bep.,  18;  Ward  v.  Ketts,  12  Wend.,  137; 
Jackson  «.  Churchill,  7  Cow.,  287 ;  Jadcson  v.  Donaghy,  7  John.  Sep.,  247 ;  Bamet 
V.  Bamet,  15  Seig.  k  Bawle,  71. 

It  is  not  required  that  the  widow  demand  dower  before  bringmg  ejectment  EUi* 
eott  V.  Mosier,  7  N.  T.,  201.  But  held  in  Maine,  that  <*  An  action  for  dower  cannot 
be  maintained  before  a  demand  has  been  made  to  assign  the  dower  daimed."  Ford 
V.  Erskin,  45  Maine,  484.  A  parol  assignment  of  dower  by  a  guardian  held  good, 
in  Curtis  v,  Hobart^  41  Maine,  230.  Where  land  was  aliened  by  a  husband  during 
his  lifetiniB^  admeasurement  of  dower  must  be  made  according  to  its  ralue  at  the 

14 
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letum  dieir  doings  to  the  court  of  probate ;  which  return,  if 
accepted  by  the  courts  establishes  the  widow's  right  to  the  land 
set  off  (1) 

This  estate  in  dower  may  be  barred  several  ways ;  as  where 
the  husband  is  an  alien,  &c.  (2)  A  wife  who  is  an  alien  cannot 
be  endowed,  unless  naturalized  by  act  of  parliament.  (3) 

time  of  its  oonvejance.  Parks  v.  Hardy,  4  Bradf.  15.  See  B.  S.,  N.  Y.  (5th  ed),  tit. 
3,  p.  33,  §  21. 

So  also  in  Illinois,  tiie  widow's  dower  and  share  of  personalty  is  to  be  allowed  in 
the  lands  of  an  intestate  without  regard  to  advancements,  and  the  balance  only, 
after  deducting  the  widow's  share,  is  estate  for  distributioa.  Grattan  v.  Grattan,  18 
HL,  16T. 

A  widow,  though  entitled  to  dower,  has  no  daim  to  occupy  any  part  of  the  estate 
until  her  dower  has  been  assigned.  Bolster  v.  Cushman,  34  Maine,  428. 

(1)  In  Vermont,  where  the  widow  is  entitled  to  dower,  in  the  real  estate  of  her 
husband,  she  may  at  any  time  after  his  decease,  make  application  to  the  probate 
court,  to  have  such  dower  assigned,  who  thereupon  appoints  three  disinterested 
freeholders,  as  commissioners,  to  set  out  the  dower  by  metes  and  bounds,  where  it 
can  be  done  without  injury  to  the  estate.  R  S.,  Yt.,  p.  290. 

(2)  See  Priest  v.  Cunmiings,  16  Wend.,  61*7. 

A  sale  of  land  under  a  testamentary  power  for  the  payment  of  debts,  discharges 
the  land  from  the  dower  of  the  testator's  widow.  Mitchell  v.  Mitchell,  8  Penn.,  126. 
Dower  is  barred  by  a  valid  sale  and  conveyance  of  land  by  the  county  auditors,  for 
non-payment  of  taxes.  Jones  v.  Devoe,  8  Ohio  (N.  S.),  430.  So  when  land  is  taken 
under  a  law  of  the  state  for  public  purposes.  Moore  v.  Mayor,  Ac,  of  New  York, 
4  Seld.  (8  N.  Y.),  110 ;  Gwynne  v.  City  of  Cincinnati,  3  Ohio,  24.  An  infant  femme 
covert  cannot  bar  dower,  by  joining  her  husband  in  a  conveyance.  Cunningham  v. 
Knight,  1  Barb.,  399.  Held  in  Stevens  v.  Owen,  25,  Maine  94^  that  the  wife  does 
not  release  her  dower  by  joining  her  husband  in  a  conveyance  of  land,  unless  she 
use  apt  words  to  express  an  intention  on  her  part.  Held,  contra^  in  Smith  v.  Handy, 
16  Ohio,  191;  Durtin  v.  Steele,  7  Foster  (N.  H.),  431. 

An  assignment  in  insolvency  by  a  debtor,  under  compulsory  process,  and  a  con- 
veyance by  his  trustee,  was  held  not  to  divert  his  wife's  right  of  dower.  Eberle  v. 
Fisher,  13  Penn.,  526. 

A  widow  is  not  barred  of  her  daim  for  dower  against  a  mortgagee  who  has  fore- 
closed (she  not  having  joined  in  the  deed),  by  her  release  of  dower  to  the  purchaser 
of  the  equity  of  redemption.  Littlefleld  v.  Crocker,  30  Miune,  192.  See  also  Ulp.  «. 
Campbell,  19  Penn.,  361.  Before  dower  has  been  assigned,  the  widow  may  release, 
but  cannot  convey  it  Green  v.  Putnam,  1  Barb.,  500;  Lamor  v,  Scott,  4  Rich, 
(a  C),  516;  Moore  v.  New  York,  4  Seld.  (8  N.  Y.\  110;  Mattock  v.  Lee,  9  Ind., 
298.  The  widow  is  entitled  to  occupy  the  dwelling  house  of  her  husband  for  a 
length  of  time  after  his  death,  and  before  assignment  of  dower,  which  is  regulated 
by  statute  in  the  different  states.  In  New  York,  the  "  widow  may  tarry  in  the 
chief  house  of  her  husband  fbrty  days  after  his  death,  without  being  liable  to  pay 
any  rent  for  the  same."  R.  S.,  N.  Y.  (5th  ed.),  tit  3,  p.  33,  §  11. 

(3)  Kelly  v.  Hamilton,  2  John.  Oas.,  29.  But  in  several  states  the  rule  is  differ- 
ent; in  Maryland  an  alien  widow,  who  married  in  the  United  States,  and  resided 
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She  may  be  endowed,  if  slie  is  created  a  denizen,  of  all  the 
lands  of  inheritance  of  which  the  husband  was  seised  at  the 
time  she  became  a  denizen,  and  of  those  which  he  aflerwards 
purchased ;  but  not  of  those  which  he  conveyed  away  before 
she  was  created  a  denizen.  (1) 

*A  woman  who  is  by  force  carried  away,  and  married  against 
her  consent,  will  not  be  entitled  to  dower,  even  if  she  af- 
terwards  consents  to  live  with  him  who  carried  her  away  *■  ^ 
by  force.  A  statute  of  Richard  II  disables  her  from  claiming 
dower.  The  real  ground  of  her  disability,  I  apprehend,  is,  that 
8Qch  a  marriage  is  void,  notwithstanding  some  dicta  to  the  con- 
trary. For  a  marriage  ought  never  to  be  deemed  valid  where 
there  is  no  consent  If  this  is  a  correct  view,  the  statute  is  only 
in  affirmance  of  the  common  law.  (2) 

Dower  may  also  be  barred  by  the  elopement  of  the  wife  with 
an  adulterer.  This  is  not  a  provision  of  the  common  law,  but 
by  the  statute  of  Westminster.  (8)    Yet,  if  there  is  a  voluntary 

here  at  the  deoease  of  her  husband,  was  admitted  to  dower.  Buchanan  v.  Deshom, 
1  Bar.  k  Gil,  280 ;  the  widow  of  an  alien  resident  who  dies  in  Missouri  is  also  en- 
titled. Stokes  V.  O'Fallon,  2  Mo.  Bep.,  32.  By  Mass.  R.  S.,  of  1835,  and  in  New 
Jersey,  by  statute  of  1799,  an  alien  widow  takes  dower.  In  New  York,  the  alien 
widow  of  a  natural  bom  dtizen,  who  was  an  inhabitant  of  the  state  at  the  passage 
of  the  act  of  1802,  enabling  aliens  to  purchcue  and  hold  real  estaie^  is  dowable. 
Priest  V.  Cummings,  16  Wend.,  61*7;  but  see  Connoly  v.  Smith,  21  Wend.,  69; 
SatliiT  V.  Forgey,  1  Cow.,  89;  &  C,  5  Cow.,  713;  Mick  v.  Mick,  10  Wend.,  379. 
In  Vermont,  the  statute  gives  the  widow  of  every  deceased  person  dower,  and  con- 
sequently aliens  are  not  excluded.  R.  S.,  Yt,  1839. 

(1)  By  naturalization,  the  uninheritable  blood  of  the  alien  becomes  piirified  and 
made  inheritable.  All  previous  disabilities  as  to  takmg  or  transmitting  real  estate 
are  removed,  and  any  defective  or  forfeitable  title,  by  reason  of  alienism,  becomes 
perfect  and  indefeasible.  Jackson  o.  Beach,  1  John.  Ca.,  298 ;  Jackson  v.  Green,  7 
Wend.,  335.  The  wife  is  dowable  of  an  estate  of  inheritance  of  which  any  issue 
which  she  might  have  had  could  by  possibility  have  been  heir.  4  Kent's  Com.,  35. 
By  naturalization,  her  issue  would  be  capable  of  inheriting,  whether  bom  before  or 
after  naturalization,  and  lands  purchased  before  may  be  held  and  transmitted  aa 
well  as  those  purchased  afterwards.  But  in  the  case  of  denization  it  is  different^ 
as  the  effect  of  denization  is  simply  perspective.  Priest  v.  Cummings,  16  Wend., 

617. 

(2)  Bac.  Abr.,  tit  Dower,  P. ;  and  see  Stegell  et  aL  v.  Stegell's  administrators  et 
aL,  2  Brock.,  256 ;  Cochran  v.  Libbey,  6  Shepl.,  39. 

(3)  This  statute  (13  Edward  I)  was  reeuacted  in  New  York  in  1787,  and  has 
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reconciliation  on  the  part  of  the  husband  and  wife,  she  shall  be 
entitled  to  dower.  If  the  reconciliation  was  the  effect  of  eccle- 
siastical coercion,  she  would  not  be  entitled.  (1)  2  Ins.,  435, 
Such  elopement  is  no  forfeiture  of  jointure,  nor  will  it  discharge 
the  husband  from  a  performance  of  marriage  articles,  (a)  Elope- 
ment with  an  adulterer,  though  a  bar  to  dower,  is  no  discharge 
of  articles  of  agreement  to  settle  a  jointure,  (b)  (2)  The  statute 
of  Westminster,  which  makes  elopement  with  an  adulterer  a  bar 
of  dower,  has  made  no  provision  respecting  jointure  and  mar- 
riage articles.  Jointure  was  not  then  known,  and  articles  seldom 
used.  But  the  most  usual  method  of  barring  dower  is,  by  set- 
tling a  jointure  on  the  wife  in  lieu  of  dower.  If  a  suitable 
jointure  be  settled  on  the  wife  before  marriage,  this  will  prevent 

(a)  18  Yes.,  445.  ib)  8  P.  WmB.,  969. 

been  modified  in  the  reyised  code.  The  same  provision  is  made  by  statute  in  Con- 
neotiout;  and,  that  the  toife  has  eloped  toith  an  advMer&r^  is  now  probably  a  good 
bar  of  dower  in  every  State  in  the  Union.  1  Swift's  Dig.,  86 ;  1  Dane's  Abr.  of 
Am.  Law,  6*72,  6*76;  Coggswell  v.  Tibbetts,  3  N.  H.  Bep.,  41;  Statutes  of  Ohio^ 
1824^  sec  6;  Revised  Laws  of  Illinois,  1833.  In  Hetherington  v.  Graham,  6  Bing., 
135,  adultery  is  held  a  bar  to  dower,  though  the  wife  does  not  elope  with  the  adul- 
terer. It  will  bar  her  dower  if  she  leaves  her  husband  voluntarily,  and  afterwards 
lives  in  a  state  of  adultery.  In  New  Jersey,  a  decree  of  divorce  for  the  fault  of 
the  wife  forfeits  her  dower.  So  does  a  voluntary  elopement  with  an  adulterer,  or 
consent  to  a  ravisher,  take  away  her  right  of  dower  and  jointure,  unless  the  hus- 
band be  voluntarily  reconciled  to  her  and  suffer  her  to  live  with  him.  Elmer's  Dig., 
145 :  see  also  Thayer  v.  Thayer  et  aL,  14  Yt.  Rep.,  107. 

In  case  of  a  divorce  for  the  adultery  of  the  husband,  the  wife  has  her  dower. 
Waite  V.  Waite,  4  Ck>mst  (N.  Y.X  96,  overruling  4  Barb.,  192;  Forrest  v.  Forrest^ 
6  Duer  (N.  Y.  Super.  C.X  102.  In  case  of  divorce  on  the  ground  of  the  adultery 
of  the  husband,  or  of  his  confinement  at  hard  labor,  the  wife  shall  be  entitled  to 
dower  as  if  he  were  dead;  but  in  no  other  case  of  divorce  from  the  bond  of  matri- 
mony. (General  Statutes  of  Massachusetts,  1860,  p.  535,  sec.  38 ;  Minnesota  Sta- 
tutes, 184&-1858,  p.  466,  sec.  24.  In  Missouri,  the  wife,  if  the  faulty  party,  in 
divorce  for  adultery,  will  be  barred  of  her  dower,  otherwise  not.  R.  S.,  1854^  ch. 
54^  p.  431. 

(1)  RoU.  Abr.,  680. 

(2)  Sidney  v.  Sidney,  3  P.  Wms.,  269;  Blount  v.  Winter,  3  Plowd.,  277,  note; 
Seagrave  v.  Seagrave,  13  Yes.,  443 ;  Buchanan  v.  Buchanan,  1  Ball,  ft  Beat.,  246. 
In  New  York  and  Yirginia,  by  legislative  enactments,  jointure  is  forfeited  in  the 
same  manner  as  dower,  and  consequently  this  right  is  taken  away  by  adultery.  1 
N.  Y.  Rev.  Stat.,  742 ;  Virg.  Act,  1792. 
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the  wife  from  taking  dower  in  the  husband's  estata  (1)  A  join- 
tare  must  consist  of  real  property,  that  is  to  saj,  it  must  be  a  fee 
simple,  fee  tail,  or  an  estate  for  the  life  of  the  wife  in  lands.  If 
an  estate  be  given  to  the  wife  for  the  life  of  another,  or  the  lives 
of  ever  so  numj  persons,  it  is  no  jointure,  for  it  must  be  for  her 
life.  K  it  be  given  for  a  term  of  years  ever  so  long,  say  one 
hundred,  it  is  not  a  *  jointure  to  bar  her  of  her  dower,  p^^.o-. 
A  term  of  years,  in  the  view  of  the  law,  is  a  less  estate  '-  ^ 
than  an  estate  for  life.  It  is  a  chattel  only ;  while  an  estate  for 
life  is  a  freehold  estate.  (2) 

Dower  must  be  so  created  that  the  wife  shall  be  entitled  to 
the  enjoyment  of  it  immediately  on  the  death  of  the  husband, 
and  it  must  be  a  competent  settlement ;  it  must  be  a  conveyance 
to  her,  and  not  to  a  trustee.  But  a  different  rule  prevails  in 
chancery.  A  trust  has  there  been  holden  a  bar  of  dower,  when 
settled  as  a  jointure.  So,  too,  an  agreement  to  settle  lands,  as  a 
jointure,  has  in  chancery  been  holden  a  bar  of  dower.  That  a 
trust  estate  should,  if  settled  in  the  wife,  be  a  bar  of  dower,  is 
directly  opposed  to  the  rule  of  law,  and  furnishes  an  instance 
where  chancery,  without  the  aid  of  the  legislature,  makes  law. 
That  an  agreement  to  settle  a  jointure,  where  the  jointure  is 
specified  in  the  agreement,  should  be  a  bar  of  dower,  proceeds  on 
the  well-known  maxim  of  equity,  that  what  is  agreed  to  be  done 
is  oonsid^ed  as  done ;  and  chancery  will  compel  a  specific  per- 
formance of  such  agreement  8  Bro.  Pari.  Ca.,  492.  (8) 

If  the  widow  reject  her  jointure,  on  the  ground  that  it  is  not 
oompetent,  this  question  must  be  determined  by  a  court 

Whether  a  jointure  depends  for  its  validity  on  the  contract  of 
the  wife,  has  been  a  litigated  question.    If  it  does,  it  is  observa- 

<1)  3  BL  Oom^  13Y;  Moore  v.  Griflo,  1  Ch.  Gas.,  125;  Co.  litt,  36,  b;  4  Kent's 
CaaL,  64  So  t  legal  jdnture,  settled  upon  an  infant,  before  marriage,  is  a  legal 
bar  of  ber  dower.  KoOartee  v  Teller,  2  Paige,  511 ;  4  Kent's  Com.,  54. 

(3)  Col  litt,  36,  b;  4  Goke,  2,  b.  But  if  an  estate  be  limited  to  the  wife  upon 
eonditioD,  her  aooeptance  of  such  oonditaonal  jointure  makes  it  good.  Baa  Abr., 
tit  Jointure,  O. 

(3)  Vernon's  case,  4  Goke,  1.  By  the  usage  and  law  of  Pennsjlvania,  a  woman 
h  entitled  to  dower  in  a  trust  estate.  Shoemaker  v.  Walker,  2  Serg.  A  Rawle,  556. 
Tkb  strict  oonstmction  given  to  the  Bnglish  statute  at  law  has  been  greatl/  extended 
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ble  that,  although  the  wife  is,  at  the  time  of  the  contract^  «ui 
juris^  under  no  actual  or  presumed  coercion  of  the. husband,  yet 
she  shall  not  be  holden  to  her  contract  if  she  have  made  an 
improvident  bargain,  when  under  the  influence  of  that  unbounded 
confidence  which  a  female  is  disposed  to  place  in  the  honorable 
intentions  of  her  suitor.  (1) 

It  has  been  a  question,  much  agitated  in  the  English  courts, 
whether  a  jointure,  settled  on  an  infant  wife,  before  marriage, 
r*4.^1  ^^  ^  ^^  ^^  dower.  This  was  never  settled,  *  until  tiie 
*•  ■*  case  of  the  Earl  of  Backs  v.  Drury,  3  Bro.  ParL  Ca., 
where  it  was  determined  to  be  a  bar  of  dower.  The  judges  who 
denied  that  it  was  a  bar  went  upon  the  ground  that  the  wife, 
being  a  minor,  was  not  suijurisj  and  could  not  be  bound  bj  her 
contract  Those  who  decided  that  it  was  a  bar  proceeded  on  the 
ground  that  a  jointure  was  not  a  contract  for  a  provision  for  the 
wife,  but  was  a  provision  by  the  husband  for  the  wife  which  he 
had  a  right  to  make ;  that^  when  made,  if  it  was  a  competent  liveli- 
hood, it  would  bar  the  wife  of  her  dower ;  and  that  no  consequences 
could  be  drawn  from  the  privilege  of  the  infant  wife  to  avoid 
her  contract ;  for  the  law  was  the  same  whether  the  wife  was  an 
adult  or  infant  In  neither  case  would  a  jointure  bar  the  wife 
of  her  dower,  if  it  was  not  a  competent  livelihood ;  and  in  both 
it  would  bar  her,  if  it  was  a  competent  livelihood.  This  much 
litigated  question  was  determined  in  the  House  of  Lords,  when 
Gould,  Parker,  and  Pratt  delivered  their  opinions  that  she 
was  not  barred,  viewing  a  jointure  as  a  contract,  and  her  as 
being  a  minor,  not  bound  by  her  contracts ;  whilst  Lord  Hard- 
wiCKB,  Lord  Mansfield,  Wilmot,  Bathurst,  Adams  and 
Smtth  delivered  their  opinions  that  she  was  barred,  because, 

in  chancery,  and  it  has  been  often  held,  that,  ^ough  a  oonrejanoe  to  tnisteea  for 
the  benefit  of  the  wife  was  not  a  jointure,  still  such  a  setUoment  would  be  con- 
■idered  in  equity  a  bar  of  dower.  Harrej  v.  Harvey,  1  Atk.,  563 ;  Jordan  v.  Sav- 
age, Bao.  Abr.,  tit  Jointure;  Charles  v.  Andrews,  9  Mod.,  152 ;  Williams  v.  Chit^, 
3  Yes.,  545.  So  infants  may  be  barred  by  an  equitable  jointure,  provided  it  be  not 
precarious,  but  be  aa  oertain  a  provision  as  is  required  to  operate  as  a  legal  bar. 
Oamithers  v.  Garruthers,  4  Bro.  Gh.  Rep.,  500;  Smith  v.  Smith,  5  Yea.,  189;  Simp- 
■OQ  tf.  Gutteridge,  1  Kadd^  609;  Corbet  v.  Corbet,  1  Sim.  k  Stu.,  612. 
(1)  Perkins  v.  Thornton,  AmbL,  502;  Seys  v.  Prioe^  9  Mod^  219;  Ca  litt,  36L 
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as  Lord  Mansfield  declared,  a  jointure  was  ex  prcvisiane 
kommiSf  and  not  ex  contractu,  (1) 

Admitting  that  the  consent  of  the  wife  was  necessary  to  ren- 
der a  jointare  valid,  might  it  not  be  successfollj  argued,  that^ 
ainoe  a  minor  wife  is  competent,  at  least  with  consent  of  parents 
and  guardians,  to  contract  marriage,  which  is  the  principal  con- 
tract^ she  might  contract  respecting  a  jointure,  which  was  onlj 
ancillarj  to  the  contract?  If  she  were  under  certain  circum- 
Btanoes  sui  juris,  to  enter  into  the  principal  contract^  it  seems 
leasonable  that  she  should  have  power  to  enter  into  all  contracts 
incidental  to  that  which  was  principal.  If  she  has  arrived  at 
those  years  of  discretion  when  she  is  competent  to  ^rnake  r-^^.^ 
a  valid  contract  to  marry,  why  should  she  then  not  be  able  ^  ^ 
to  contract  for  the  incidents  of  marriage;  if  the  incidents  be  pro* 


(1)  Tbe  caae  of  the  Barl  of  Bucks  v.  "Dmry^  3  Bro.  P.  C,  cited  in  the  text,  as 
reported  hj  Brown,  contained  merely  a  statement  of  the  case,  the  arguments  of 
eousael  and  the  reversal  of  the  decree. 

In  the  notes  of  the  judgments  and  opinions  of  Chief  Justice  Woxor,  published 
nearly  fortj  jeors  after  the  decision,  his  vexy  elaborate  and  able  opinion  in  the  case 
win  be  found  reported  at  length.  Wilmot's  Opinions,  17t.  He  examined  this  ques- 
tioD  at  great  length  and  with  mu<Ax  ability,  and  seems  to  haye  exhausted  the  whole 
store  of  ancient  learning  in  relation  to  the  rights  and  liabilities  of  infants,  and  oon- 
cnrred  in  the  opinion  of  the  majority  of  the  common-law  judges  that  the  infant  was 
barred.  Lord  Habdwicex,  also,  as  appears  from  2  Eden's  Rep.,  60,  delivered  a  veiy 
able  opinion  in  the  case,  concurring  with  a  majority  of  the  judges  in  the  House  of 
Lords.  In  MoOartee  v.  Teller,  2  Paige,  611,  the  same  question  underwent  a  serious 
disenssion  before  Chancellor  Walwooth,  who,  after  a  careful  ihvestigation  of  all 
the  authorities,  came  to  the  conclusion  that  such  jointure,  settled  upon  an  infant^ 
was  a  bar  of  her  right  of  dower.  This  decision  was  afterwards  affirmed  on  appeal 
to  the  Ck>urt  of  Errore.  8  Wend.,  26*7.  Accompanying  the  report  of  this  case  in 
WendeD,  is  a  report  of  the  case  of  Drury  v.  Drury  (cited  in  the  text  as-  Bucks  v. 
DnnyX  with  the  oi^ion  of  Chief  Justice  Wilmot  at  length.  In  Carruthers  v. 
Oarmthers^  4  Br.  Ch.  Sep.,  500;-  Smith  v.  Smith,  6  Tes.,  189;  BimpsoL  v.  Simpson, 
1  lUdd.,  609;  and  Corbet  v.  Corbet,  1  Sim.  A  Stu.,  612 ;  the  same  doctrine  is  held. 
In  Obio^  the  more  just  rule  is  adopted,  that  If  the  jointure  was  made  when  the  wife 
was  an  infant,  or  after  marriage,  she  may,  after  her  husband's  death,  waive  her 
jointure  and  demand  her  dower.  Stat.  Ohio,  1824. 

An  equitable  jointure,  or  a  competent  and  certain  provision  for  the  wife,  in  lien 
of  dower,  if  assented  to  by  the  parent  or  guardian  of  the  infant^  before  marriage^ 
win,  in  analogy  to  the  statute,  constitute  an  equitable  bar.  Corbet  •.  Corbet^ 
MoOartee  v.  Teller,  vi  supra. 
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per  and  necessary  to  be  provided?  To  say  that  she  shall  not 
contract  ibr  these,  is  the  same  thing  as  to  say  that  she  shall  not 
marry.  There  is  something  incongraoos  in  the  idea  that  she 
shall  have  power  to  contract  to  marry,  and  yet  have  no  power  to 
make  other  contracts  incident  to  the  principal  contract  If  a 
jointure  depends  on  a  contract,  there  is  no  hazard ;  for  unless  a 
competent  livelihood  be  provided  by  it,  it  will  not  bind  the  wife 
in  any  case,  not  even  if  she  were  an  adult  From  the  late  deci- 
sions respecting  jointures,  the  point  of  light  in  which  this  subject 
is  now  to  be  considered,  is  this:  that  a  jointure  is^not  in  the 
nature  of  a  contract  between  the  parties;  but  is  a  provision  by 
the  husband  for  the  wife.  'When  such  a  provision  is  made  as 
the  law  requires,  it  is  a  bar  of  dower.  So  that  no  argument 
arises  against  an  infant's  being  barred  on  account  of  any  inca- 
pacity to  contract  It  must  be  declared  in  the  instrument,  that 
the  jointure  is  in  lieu  of  dower,  otherwise  it  will  not  bar  the 
widow  of  her  dower.  It  will  be  considered  as  a  marriage  settle- 
ment on  the  wife,  without  any  intention  between  the  parties,  of 
barring  her  dower.  Although  it  is  no  bar  of  dower,  such  settle- 
ment may  have  the  effect  of  entitling  the  husband  and  his  execu- 
tors to  the  choses  of  the  wife  that  remain  uncollected  on  the 
dissolution  of  the  coverture.  (1) 

When  a  jointure  is  settled  on  a  wife,  and  there  proves  to  be  a 
deficiency,  by  reason  of  want  of  title,  to  part,  or  from  other 
causes,  the  wife  has  a  lien  on  the  other  lands  of  the  husband ; 
and,  if  the  jointure  were  settled,  by  the  father  of  her  husband  be- 
ing a  party  to  the  settlement,  she  has  also  a  lien  on  his  landa  (2) 
Sometimes  lands  are  settled  as  a  jointure :  in  the  settlement  there 
is  a  covenant  by  the  husband  that  the  lands  shall  be  of  a  certain 
value,  (a)  If)  after  the  death  of  the  husband,  the  yearly  value  fall 
^  short*  of  the  covenanted  value,  the  jointress  is  entitled  to 
^       ^  have  the  deficiency  made  up  out  of  other  lands  belonging 

(a)  1  Atk.,  440. 


(1)  Bac.  Abr.,  Ut  Jointure ;  4  Kent  Com.,  64. 

(2)  So  hy  statute  of  27  Henxy  VIII,  if  she  is  evicted  by  law  ftx>m  her  jointora^ 
or  any  part  of  it,  the  deficiency  was  to  be  supplied  from  other  lands,  whereof  she 
would  have  been  otherwise  dowable. 
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to  the  husband ;  or,  sbe  may  oome  in  as  a  specialty  creditor  upon 
&e  husband's  estate.  2  Eq.  Ca.  Abr.,  241 ;  4  Bro.  Par.  Ca.,  604 
and  688.  And  such  jointress  may  commit  waste  so  &r  as  to 
make  up  the  deficiency  of  the  jointure. 

Although  a  femme  covert  is  bound  by  her  fine  of  her  land ; 
jetf  if  after  marriage  the  husband  settles  a  jointure,  and  she  levy  a 
fine  of  this,  with  her  husband ;  this  is  no  bar  of  her  dower.  (1)  (a) 

A  jointure  is  sometimes  settled  upon  a  wife  after  marriage,  in 
performance  of  articles  of  agreement  entered  into  before  mar- 
riage. K  a  jointure  be  settled  upon  the  wife  after  marriage, 
without  such  previous  articles,  it  can  have  no  effect  to  bar  her  of 
her  dower,  unless  she  elects  to  have  it  so,  after  the  death  of  her 
husband.  Being,  at  the  time  of  the  settlement  of  the  jointure  as 
it  is  said,  under  the  presumed  coercion  of  her  husband,  she  is  not 
bound  by  the  contract  but  may  resort  to  her  dower.  If  she  elect 
to  take  the  jointure  aftier  the  death  of  the  husband,  she  shall  then 
be  barred  of  her  dower ;  for  she  cannot  have  both.  (2) 


(1)  Ca  litt^  26.  But  if  a  femme  oovert  joins  with  her  huisband  in  lerying  a  fine 
to  niae  a  sum  of  monej  hy  waj  of  mortgage,  this  shall  bind  her ;  but  in  this  case 
there  results  a  trust  to  the  wife  to  reinstate  herself  in  her  jointure  by  redeeming. 
S  Ch.  Gas.,  162.  And  the  money  to  redeem  shall  be  paid  out  of  the  personal  estato 
of  tbe  husband.  1  Vem.,  41, 191,  213;  2  Ibid.,  4,  36. 

(2)  This  IS  one  provision  of  the  statute  of  27  Henry  Vm,  and  has  probably  been 
adopted  in  all  the  states,  where  the  law  of  jointure  in  bar  of  dower  has  been  intro- 
duced. In  Vermont,  by  the  Revised  Statutes  of  1839,  the  widow  may  make  her 
efectxm  within  eight  months  after  the  will  of  the  husband  shall  have  been  proved, 
or  after  letters  of  administration  shall  have  been  granted  on  his  estate,  to  receive  the 
Jointare  or  pecuniary  provision  in  lieu  of  dower,  or  to  waive  it,  and  have  her  dower 
set  out;  and  this,  whether  tiie  jointure  or  provision  was  setttled  before  or  after 
marriage.  Bevised  Statutes,  1839,  290. 

In  ICassadiusetts,  the  statute  of  27  Henry  Vm,  has  always  been  in  force  upon 
this  point  Hastings  v.  Dickinson,  7  tfass.  Rep.,  173.  And  the  same  provision  is 
intioduoed  into  the  Mass.  Rev.  Stat  of  1836.  In  New  York,  it  was  re-enacted  in 
1787.  In  Connectieiit,  the  law  is  nearly  the  same,  though  in  that  state  a  jointure 
nay  as  well  consist  of  personal  as  real  property.  1  Swift's  Dig.,  86 ;  Rev.  Stat  Conn., 
1S2I.  In  Yirginiai  if  the  widow  is  evicted  of  her  jointure,  she  may  still  enforce  her 
right  of  dower.  Ambler  v.  Weston,  4  Hen.  &  Munf.,  23.  And  the  same  provisions 
exist  in  Pennsylvania,  South  Carolina  and  Ohio.  2  Consist.  Rep.  by  Treadway,  747; 
1  Dallas  Rep.,  417 ;  Oriffith*s  Register,  Stat  of  Ohio  in  1824.  In  Pennsylvania,  it 
nay  be  considered  doubtful  whether  a  settlement  of  personal  estate  would  be  held 
15 
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When  a  jointure  is  settled  on  a  wife  before  mamagei  and  tbe 
wife  agrees  to  join  witb  her  husband  in  levying  a  fine,  which 
makes  a  valid  sale,  she  is  barred  of  both  jointure  and  dowei; 
A  jointure  cannot  be  affected  by  the  alienati(Mis  of  the  husband, 
any  more  than  dower.  She  may,  as  stated,  bar  herself  of  her 
jointure,  by  joining  with  her  husband  in  levying  a  fine;  and  in  this 
country,  where  the  mode  of  assurance  by  fine  is  not  practised,  t 
presume,  by  the  ordinary  modes  of  conveyance.  In  the  dty  of 
London  there  is  a  custom,  by  the  force  of  which,  this  is  doneiby 
deed  of  bargain  and  sale.  (1)  The  law  on  this  subject  is  this: 
If  a  wife  joins  with  her  husband  in  the  levy  of  a  fine  of  her 

r«i.Al  i^^^^^^^t  ^  ^^  jointure  were  *made  before  marriage, 
^  ^  she  cannot  resort  to  her  dower,  for  that  was  barred  by  the 
jointure.  If  the  jointure  were  made  after  marriage,  she  may 
have  dower ;  for,  in  that  case,  if  she  had  not  levied  a  fine,  on  the 
death  of  her  husband  she  might  have  resorted  to  her  dower,  and 
have  rejected  her  jointure.  Ca  Litt,  37 ;  1  Dy.,  S58.  It  would 
seem  as  if  this  rule  were  established,  when  it  was  understood  that 
the  consent  of  the  wife  was  absolutely  necessary  to  give  validity 
to  the  jointure.  If  the  validity  of  the  jointure  depended  solely 
ex  provisione  hominisj  and  not  ex  contractu^  why  would  not  a 
competent  jointure  have  the  same  effect  after  marriage  as  before? 
Why  should  it  make  any  difSsrence  that  she  was  sui  juris  before 
marriage,  and  not  so  afterwards,  if  being  m  juris  would  have 
no  effect  on  the  jointure  ?  I  believe  that  whoever  will  ti^e  the 
trouble  to  examine  all  the  decisions  on  t^iis  subject  will  be  satis- 
fied that  the  consent  of  the  wife  was  originally  necessaiy  to  give 
binding  force  to  a  jointure.  Therefore  it  is,  if  made  after  mar- 
riage, when  her  consent  is  of  no  avail,  she  should  not  be  pre- 

ft JointaTO  •afficieiit  to  bar  dower;  bat  the  dftcfcrine  of  flie  case  of  Dmy  v.  Dnuj, 
that  an  isfluit's  cbwer  may  be  barrad  by  j<Hiitore,  is  coaaidered  aa  settled  law.  Shftw 
9,  Boyd,  6  Serg.  4»  RawlOi  309.  Though  a  naked  oontraot  by  an  infant)  in  ezpecfc»* 
tionof  marriage,  with  the  consent  of  her  parent  or  guardian,  is  not  sufBoieni  to  bind 
her  real  estate,  ezoept  perhaps  in  faror  of  the  issue  where  they  are  purchaaenk 
S.  C  The  proTisiona  of  the  Eng^h  Statute  have,  doubtlesa,  been  incorponM 
into  all  the  states,  where  the  oommon  law  is  reoogniied  as  binding  aathori^. 

(1)  Baa  Abr.,  tii  Jeinlara. 
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Tentad  firom  claiming  her  dower ;  unless  she  has,  since  she  has 
been  disooverti  validated  the  jointure  by  her  election  to  take  it 

Upon  the  husband's  giving  a  bond  to  a  trustee  for  the  wife, 
ihat  he  will  settle  certain  other  lands  on  her,  and  he  does  not, 
die  wife,  as  to  this  bond,  shall  be  preferred  to  all  other  creditors. 

K  a  man  make  a  voluntary  settlement  of  certain  lands  upon 
his  daughter  as  her  portion,  and  then  marry  a  second  wife,  and 
settle  the  same  lands  upon  the  wife  as  a  jointure,  who  has  no 
notice  of  the  settlement  on  the  daaghter,  the  wife  shall  hold 
the  lands;  and  if  the  husband  devise  other  lands  in  his  will  to 
his  wife,  in  lieu  of  the  jointure  lands,  and  she  refuse  to  accept 
them,  the  daughter  shall  have  the  land  so  devised,  (a) 

*The  reason  why  the  elder  daughter's  title  gives  way  p^^.-n 
to  the  wife's  title  is,  that  a  jointress  is  considered  as  a  ^  -' 
purchaser  for  a  valuable  consideration,  and  will  be  enforced  in 
dbancery.  (1)  (i) 

It  seems  that,  anciently,  there  was  a  method  of  endowing  a 
wife,  ad  ostium  ecclesioR,  of  personal 'property  as  well  as  real; 
which  property  was  her  own ;  over  which  the  husband  had  no 
more  control  than  he  has  in  modem  times  over  the  property 
which  is  given  to  her  sole  and  separate  use.  This  has  become 
obsolete ;  for  the  wife  was  not  bound  by  it;  of  coarse  it  fell  into 
disuse.  (2) 

(^lVes.,S19;  1  Bq.  Ck.  Ab.,  tU.         (»)  1  Cba.  Gk,  ITS ;  lOn>ld.,409. 

(1)  Douglas  V.  Ward,  1  db  Ga,  100. 

(2)  In  relatSoii  to  this  spedes  of  dower,  Judge  Ksnt  (4  Caines'  Gas.,  36)  obserres : 
We  find  the  law  of  dower,  in  the  mode  of  endowing  ad  osHum  ecdeaia^  in  oommoa 
use  in  the  time  of  Olanville,  bat  limited  to  the  third  part  of  the  freehold  lands, 
^dttch  the  husband  held  at  the  time  of  the  marriage.  This  limitation  is  likewise 
mentioned  in  Bracton  k  Fleta^  The  definition  of  this  spedes  of  dower,  in  Baoon's 
Abridgement,  is,  where  a  man  of  fbU  age,  seised  of  lands  in  fee,  after  marriage 
endows  his  wife  at  the  diurch-door,  of  a  moiety  or  a  third  part  of  his  lands,  describ- 
tog  them  with  certaintj.  In  which  case^  after  the  husband^s  death,  the  wife  may 
enter  opon  the  lands  without  anj  other  assignment,  because  the  solemn  assignment 
•I  the  church-door  is  equivalent  to  an  assignment  in  pais  hj  metes  and  bounds; 
but  this  assignment  cannot  be  made  before  marriage,  because  then  she  is  not  enti- 
tied  to  dower.  Ba&  Abr.,  tit.  Dower,  ad  osL  eccL  It  is  belieyed  that  this  method  of 
•adowteg  a  wife  has  De?er  been  in  use  in  the  United  States. 
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If  a  man,  by  will,  give  property  to  his  wife  in  lieu  of  dower, 
she  is  at  liberty  to  take  or  refuse  it  If  she  take  it,  she  is  barred 
of  her  dower.  If  she  do  not  take  it,  she  may  resort  to  her 
dower,  (a)  Such  legacy  ought  to  be  expressed  in  the  will,  to  be 
in  lieu  of  a  dower ;  or,  generally,  it  will  have  no  such  effect ;  but 
the  widow  will  be  entitled  to  both  her  dower  and  legacy.  (1)  (b) 

(a)  Bq.  Ca.  Abr.,  tl8. 

(6)  S Ves.,  866;  8  Atk.,  480;  4Co.,  4,"  Co.  Litt,  88. 


(1)  It  is  a  weU-eataUiahed  priBciple,  that  the  aooeptaaoe  by  a  widow  of  an  estate 
given  to  her  bj  the  will  of  her  husband,  in  lieu  of  dower,  ia  a  bar,  at  law  as  well 
as  in  equity,  to  her  right  of  dower  in  other  lands  whereof  the  husband  died  seised. 
Wake  V.  Wake,  1  Yes.,  336;  Edwards  o.  Morgan,  13  Price  Exch.  Rep.,  782;  Ken- 
nedy 9.  Mills,  13  Wend.,  653 ;  Jackson  «.  Churchill,  *l  Cow.,  287 ;  Van  Orden  v. 
Van  Orden,  10  John.  Bep.,  30;  Hoyle  o.  Stewart^  8  Ibid.,  104 ;  Kennedy  v.  Nediow, 

2  Dallas  Bep.,  418;  Hamilton  v,  Buckwalter,  2  Yeates,  389;  McCullough  v.  Allen, 

3  Ibid.,  10;  Creacraft  v.  Wions,  Add.,  351;  Eyans  v.  Webb,  1  Yeates,  424;  Ken- 
nedy r.  Wisfcar,  cited  1  Dallas,  418;  Duncan  v.  Duncan,  2  Yeates,  302;  Wilson  v. 
Hamilton,  9  Serg.  k  Rawle,  424;  Leinaweaver  v.  Stoever,  1  Watts  k  Serg.,  160; 
Shatwell  v.  Sedam^s  heirs,  3  Ohio  Bep.,  5.  But  ihA  implication  ought  strongly  to 
appear  fh>m  the  will,  that  it  was  the  husband's  intention  that  she  should  not  have 
both  the  testamentary  provision  and  her  dower.  Kennedy  v.  Nedrow,  Hamilton  v. 
Buckwalter,  McCullough  v.  Allen,  Jackson  v.  Churchill,  Mipro. 

In  Mississippi,  every  devise  to  the  wife  of  the  testator,  unless  otherwise  expressed, 
is  to  be  oottstmed  in  lieu  of  dower.  Bev.  Code  of  Laws  of  Miss.,  p.  468,  art  168. 
In  Missouri,  a  devise  of  real  estate  will  be  held  in  lieu  of  dower,  unless  otherwise 
expressed  in  the  wilL  B.  S.,  1846,  p.  431,  sec.  10.  A  devise  of  real  estate,  in  New 
Jersey,  is  made  a  bar  of  dower,  imless  dissented  from  within  six  months.  Thompson 
V.  Egbert,  2  Harrison,  460.  So  any  provision^  in  Massachusetts,  Ohio,  and  Ala- 
bama, is  a  bar  of  dower  unless  dissented  from  within  six  months  after  probate,  or 
unless  the  will  show  plainly  that  it  was  the  intention  of  the  testator  that  she  should 
have  both.  Crane  9.  Crane,  17  Pick.,  422;  Allen  r.  Pray,  3  Fairfield,  138;  Stilley«. 
Folger,  14  Ohio,  610;  HiUiard  v.  Binfleld,  10  Ala.,  977.  So,  also,  in  North  Carolina 
and  Tennessee,  any  provision  is  a  bar  imless  within  a  certain  time  the  widow  dis- 
sents from  the  will  Beid  v.  Campbell,  Meigs,  378 ;  McDaniel  v.  Douglas,  6  Humph., 
220.  In  Pennsylvania,  any  devise  or  bequest  will  be  deemed  in  lieu  of  dower 
unless  otherwise  declared,  with  an  election  to  the  widow.  Act  of  1833,  sea  11.  In 
New  York,  the  widow  is  entitled  to  dower,  unless  the  provision  be  eoopreasly  made  m 
Ueu  of  dotoer^  or  be  so  repugnant  to  the  other  provisions  of  the  will  that  they  cannot 
stand  together.  Sandford  «.  Jackson,  10  Paige,  266;  Lewis  «.  Smith,  9  N.  Y.  (5 
Seld.),  502 ;  Lasher  v.  Lasher,  13  Barb.,  106 ;  and  where  there  is  a  provision  in  lieu 
of  dower,  the  widow  has  one  year  in  which  to  elect  3  B.  S.,  6th  ed.,  p.  32.  And 
the  fact  that  ^)eciflo  provisions,  made  for  her  by  the  will,  exceed  the  valu^of  her 
dower  rights  is  no  reason  for  implying  that  the  testator  intended  to  bar  her  dower 
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The  husband  in  his  will,  gives  a  legacy  to  his  wife,  on  condi- 
tion that  she  releases  her  dower :  if  the  wife  elect  to  take  her 
I^acy,  and  there  is  a  deficiency  of  assets  to  pay  all  the  legacies, 
her  legacy  shall  not  abate.  (1)  (a) 

In  several,  if  not  in  all  the  states,  a  practice  has  obtained  with 
rery  many  men,  to  give  in  their  wills,  to  their  wives,  one-third 
(i»  1  p.  w.,  ifr. 

in  the  zBatduei  ICillfl  v.  MUIb,  28  Barb^  454  The  proyisions  of  the  acta  of  1848- 
1849,  respectiDg  the  property  of  married  women,  allowing  them  to  convey  as  if 
mmarried,  does  not  authorize  a  oonvejanoe  by  the  wife  of  all  her  dower  right  in 
his  real  eetate  to  her  husband  for  a  nominal  consideration.  The  act  is  to  be  con* 
strued  as  giving  a  right  to  convey  to  other  persons  than  her  husband.  Graham  v. 
Tan  Wjck,  14  Barb.,  531.  In  Massachusetts,  when  a  man  dies  seised  of  lands,  not 
having  lawfblly  devised  the  same,  and  leaving  a  widow  hU  no  tMtfd,  the  widow  is 
entitled  to  one-half  of  said  estate  during  her  natural  life  in  lieu  of  dower.  Qeneral 
StBtntea  of  Massachusetts,  1860,  ch.  90,  sec.  15. 

In  North  Carolina,  it  was  held,  that  a  widow  must  dissent  from  her  husband's 
win  in  person,  and  ooold  not  do  so  by  attorney  or  guardian,  and  if  she  were  a  luna- 
tie  no  objectum  oould  be  made.  Lewis  v.  Lewis,  1  Ired.,  72 ;  Blnton  «.  Hinton,  6 
Ibid.,  274.  Held,  also^  in  Welch  v.  Anderson,  28  Miss.  (7  Jones),  293,  that  the 
flilectum  of  the  widow  was  a  personal  rights  and  not  transmissible  by  descent.  A 
husband,  by  will,  made  certain  proviuons  for  his  wife  "In  Ueu  of  dower,*^  and 
aflerwaids  acquired  other  real  estate :  held,  that  she,  having  accepted  the  provision, 
was  baned  as  to  the  after  aequired  estate.  Ghapin  v.  Hill,  1  E.  L,  446. 

The  intention  of  the  testator,  as  gathered  from  the  whole  instrument  governs  as 
to  the  question  whether  a  lega<7^  to  the  wife  is  in  lieu  of  dower.  If  it  is  apparent 
Ihat,  to  allow  the  widow  dower  and  the  legacy  in  addition  thereto,  would  defeat  or 
materially  lessen  the  allotments  to  all  or  any  of  the  devisees  or  legatees,  the  court 
would  require  the  widow  to  elect  Dodge  v.  Dodge,  31  Barb.,  413.  See  White  v. 
White,  lor  a  ease  where  she  was  compelled  to  elect  on  the  grounds  above  laid  down. 
1  Harrison,  202.  A  devise  of  all  the  testator's  property,  real  or  personal,  during 
widowhood,  or  during  widowhood  and  the  minority  of  children,  and  then  to  be 
dinded  among  the  chUdren^  held  not  to  be  a  devise  in  lieu  of  dower,  so  as  to  put  the 
widow  to  her  election.  Sandford  «.  Jackson,  10  Paige,  266;  Church  v.  Bull,  2  Deaio^ 
430. 

By  the  statutes  of  Minnesota,  if  any  lands  are  devised  to  a  woman,  or  other 
provision  made  Cor  her  in  the  will  of  her  husband,  she  must  malce  her  election,  and 
shall  not  have  both  unless  it  dearly  appear  in  the  will  to  be  the  intention  of  the 
testator.  Stat  of  Mum.,  ch.  36,  p.  409,  sec.  18. 

(1)  This  is  said  to  be  upon  the  g^und  that  a  devise  implies  a  consideration, 
Mdfgan  v.  E!dwards,  1  Dow.  k  Clark,  104;  Smith  v,  Kiniskem,  4  John.  Ch.  Rep.- 
9;  Adnt  v.  Adsit,  2  John.  Ch.  Sep.,  448;  Wood  v.  Lee,  5  Monr.,  58;  Bailey  v. 
Dnnoan*B  representatives^  4  Monr.,  265.    But  where  it  is  expressed  in  the  will,  that 
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part  of  their  real  estate,  for  the  life  of  the  wife;  without  men- 
tioning that  it  is  given  in  lieu  of  dower.  And  yet,  nothing  is 
further  firom  their  thoughts,  than  that  the  wife  should  have  one- 
third  of  the  real  property  under  the  will,  and  her  dower  also  in 
the  whole  estate.  What  construction  would  be  given  by  the 
courts  of  our  country,  may,  perhaps,  be  uncertain. 

The  practice  in  the  courts  of  probate  in  Connecticut,  is  to  set 
off  to  the  widow,  only  one-third  part  of  the  real  estate  of  the 
husband,  for  her  life.  It  will  be  difficult  to  reconcile  this  with 
r^AQi  *^^  ancient  rules  of  law ;  but  doubtless  *it  comports  with 
the  intention  of  the  devisor ;  and,  in  most  cases,  is  in  ac- 
cordance with  the  more  modem  decisions.  All  the  cases,  down 
to  a  very  late  period,  have  proceeded  upon  the  ground,  that  a 
devise  cannot  be  averred  to  be  in  satisfaction  of  dower,  unless  it 
be  so  expressed  in  the  will ;  and  that  no  averment  of- intention 
was  admissible,  except  what  could  be  collected  from  the  words 
of  the  will.  For  all  wills  of  land  must  be  in  writing;  and  when 
the  devise  was  expressed  to  be  in  lieu  of  dower,  if  the  widow 
took  the  legacy,  she  was  barred  of  her  dower;  but  she  was  at 
liberty  to  elect  her  dower.  If  she  chose  one,  she  could  not  take 
the  other.  Even  if  it  was  personal  estate,  which  was  given  in 
lieu  of  dower,  if  she  elected  to  take  it,  it  would  be  a  bar  to  her 
taking  her  dower.  (1) 


tho  proviBion  is  in  lieu  of  dower,  the  wife  must  elect  Axtel  v.  Aztel,  2  Cb.  Cas.,  24; 
Lawrence  v.  Lawrence,  2  Vem.,  365;  S.  0.,  reported  in  1  Eq.  Gas.  Abr.,  218;  2 
Freem.  Bep.,  234;  1  Br.  P.  C,  69;  Hitchin  v.  mtdmi,  Prin.  Ch.,  133;  Galtm*  v. 
HanoodE,  2  Atk.,  42t;  Tinne/ v.  Unnej,  3Atk.,  8;  Indedon  v.  Nortbeoie,  Ibid., 
436 ;  Ayres  v.  WilliSi  1  Ves.,  230 ;  Charles  v.  Andrews,  9  Mod.,  152 ;  Broughton 
V,  Brington,  1  Bro.  P.  C,  12;  Herbert  v.  Wren,  *l  Cranch,  370;  Blunt  v.  Lee,  5 
GalL,  481 ;  Roberts  v.  Smith,  1  Sim.  k  Stur.,  613 ;  Dickson  v,  Robinson,  Jacob,  503 ; 
Rowley  v.  Dickson,  3  Russ.,  192. 

Where  there  is  a  legacy  in  lieu  of  dower,  the  legatee  is  not  compellable  to  con- 
tribute with  the  other  legacies  to  the  payment  of  debts  due  fh>m  the  estate.  Lord 
V.  Lord,  23  Ck>nn.,  327.  And  when  a  legacy  is  in  lieu  of  dower,  the  legatee  ia 
treated  as  a  purchaser,  and  entitled  to  all  the  incidents  resulting  fW>m  that  relatioflL 
Tifil  o.  Porter,  8  N.  Y.,  522.  Held,  in  Mitchell  v.  Blain,  that  a  legacy  in  lieu  of 
dower  must  contribute  with  all  other  legades,  to  make  up  the  share  of  a  posi 
testamentary  child,  not  provided  for  in  the  wilL  6  Paige  Gh.,  688. 

(1)  Vide  note,  page  47.  (Marg.) 
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The  law  here  laid  down,  seemed  to  be  very  strongly  estab- 
lished, by  the  following  authorities.  Co.  litt,  86;  8  Bro.  in 
Chan.,  255;  1  Dyer,  220;  Cix).  Eliz.,  128;  Finch,  184;  Lord 
Baym.,  485 ;  8  Bro.  in  Chan.,  488.  But  the  modem  authorities 
lunre  deviated  firom  the  rule  here  laid  down.  It  is  a  governing 
principle  in  the  modern  eases,  that  the  widow  shall  not  have  both 
dower  and  legacy,  although  the  will  is  silent  on  the  subject ; 
provided,  the  taking  both  woxild  be  inconsistent  with  the  other 
dispofiiiionB  of  the  will.  If  it  appear  that  other  legatees  will  be 
defeated  of  their  legacies,  if  she  take  both ;  or,  if  it  appear  that 
the  allowance  of  both  will  break  in  upon  the  provisions  of  the 
will,  so  that  the  intention  of  the  testator  will  be  thwarted,  if  she 
take  both :  in  such  case,  she  can  take  only  one,  and  must  make 
her  election.  If  A  should  make  a  will,  and  devise  one-third  of 
his  real  estate  to  his  wife  B,  for  Ufe,  and  the.  other  two-thirds  to 
Us  children  C  and  D ;  and  also  after  the  death  of  the  wife,  the 
one-third  before  given  to  his  wife  to  be  divided  equally  between 
them;  in  this  case  the  devise  to  B  is  *not  said  to  be  in  ^^.^^ 
lieti  of  dower.  According  to  the  earliet  rule  on  this  sub-  *•  ^ 
ject^  as  the  devise  is  not  said  to  be  in  satisfaction  of  her  dower. 
she  will  take  both.  For  you  cannot  aver  his  intention,  and  col- 
lect it  from  the  dispositions  of  the  will ;  but  it  must  be  expressed 
in  the  will,  to  be  in  lieu  of  dower.  By  the  modem  cases,  she 
would  not  take  both  her  dower  and  the  legacy,  for  this  would 
break  in  upon  the  dispositions  of  the  will.  Nothing  is  more 
apparent,  than  that  the  testator  intended  that  C  and  D  should 
take,  each  one-third  of  his  real  estate.  But  this  could  not  be,  if 
B  the  wife  took  under  the  will  one-third,  and  also  one-third  as 
dower.  From  the  whole  we  may  conclude,  that  the  intention  of 
the  testator,  is  the  pole-star  in  these  cases,  as  in  all  others  which 
arise  under  wills ;  and,  that  this  intention  may  be  collected,  fix)m 
the  dispositions  of  the  estate  in  the  wilL  (1) 


(1)  Arnold  v.  Kemstead,  AmbL,  466;  Vellareal  v.  Lord  Galwaj,  AmbL,  482; 
Jones  V.  Collier,  AmbL,  '730 ;  Wake  v.  Wake,  3  Br.  Ch.  Rep.,  266 ;  Boynton  v.  Boyn- 
tOD,  1  Br.  Ch.  Sep.,  446.  It  is  somewhat  difficult  to  detennine  whether  it  mast  not 
appear  from  the  terms  of  the  will  that  the  testator  intended  the  devise  to  be  in  lieu 
of  dower.    But  this  is  at  least  certain,  that  the  implication  that  she  shall  not  hare 
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How  would  it  be,  if  some  fact  dehors  the  will  existed,  which 
would  show  that  the  intention  was  different  from  what  it  ap- 
peared to  be  on  the  face  of  the  will  ?  Could  not  the  proof  of 
such  &ct  be  admitted,  to  cast  light  on  the  subject?  The  ground 
taken  in  the  earlier  cases,  was  this :  that  the  statute  of  frauds, 
required  that  all  devises,  legacies,  &c.,  should  be  in  writing.  It 
would  follow,  of  course,  that  the  proof  if  ever  so  dear  an  inten- 
tion to  give  in  lieu  of  dower,  would  answer  no  purpose.  For  it 
would  be  an  idle  intention,  unless  expressed  in  writing.  But  the 
construction  now  given  to  that  statute,  goes  very  wide  of  this ; 
and  you  can  now  prove  the  existence  of  a  contract,  by  proof  of  a 
variety  of  &cts,  the  existence  of  which  facts  cannot  be  accounted 
for  on  any  other  hypothesis,  but  only  the  existence  of  a  certain 
contract  This  may  be  thus  exemplified.  A  conveys  White- 
acre  to  B,  by  an  absolute  deed ;  and  by  A,  it  was  claimed,  that 
the  conveyance  was  a  mortgage,  as  security  for  a  note  which  B 

r*5oi  ^^^^  ^^'""^^  ^'"''  ""^  ''''*  '^'''^  ^^""^ ""  ^""^^  P^  *''^  ^^^ 

*-  ^  value  of  Whiteacre.  A  offers  to  prove  this  fact  by  0  and 
D,  who  heard  the  contract  when  the  deed  was  given.  But  C  and 
D  are  not  admissible  witnesses,  to  the  terms  of  a  contract  respect- 
ing the  title  of  land.  The  law  deems  it  dangerous  to  trust  the 
memoiy  of  witnesses,  to  the  precise  terms  of  a  contract  But  if 
A  can  prove  the  existence  of  certain  facts,  where  there  is  no  sucb 
danger  of  mistake,  which  speaks  an  unequivocal  language,  and 
which  could  not  possibly  exist,  unless  this  conveyance  was  such 
a  one  as  A  claims  it  to  be;  this  he  may  do.  He  accordingly 
proves  the  notorious  fact,  that  he.  A,  has  been  ten  years  in  pos- 
session of  that  land  since  the  giving  of  the  deed,  and  has  never 
been  called  upon  to  pay  a  cent  for  rent    This  excites  a  strong 

both  the  devise  and  dower,  must  be  strong  and  necessary  before  the  widow  will  b» 
put  to  her  election.  Foster  v.  Cook,  3  Br.  Ch.  Rep.,  34T ;  French  v.  DaviSi  2  Ves., 
Jr.,  672;  Kennedy  v.  Nedrow,  2  Dallas,  418;  Creacraft  v.  Wions  Add.,  354;  Ham- 
ilton V.  Buckwalter,  2  Yeates,  389 ;  McCuUoch  v.  Allen,  3  Teates,  10.  And  the 
widow  shall  not  in  any  case  be  forced  to  make  her  election,  until  an  account  is  taken 
and  it  is  ascertained  out  of  what  estate  she  is  dowable.  Hall  v.  Hall,  2  ITCord,  Ch. 
Bep.,  280 ;  Boynton  v.  Boynton,  1  Br.  Ch.  Rep.,  445.  For  a  fViU  and  accurate  ex- 
position of  the  law  on  this  subject,  see  Birmingham  v.  Kirwain,  1  Scho.  &  Lef.,  bj 
Lord  BsAinsDALi;  Chalmers  «.  Storil,  2  Ves.  &  Beames,  222. 
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sospictOQ  that  it  was  a  mortgage.  It  is  just  as  mortgagor  and 
mortgagee  always  oondact,  and  contrary  to  all  experience  that 
B|  the  absolute  proprietor  of  this  land,  should  suffer  A  to  take 
the  profits  of  the  land,  and  never  pay,  or  secure  to  be  paid,  any 
rent  To  render  the  case  more  clear,  A  proves  that,  ever  smce 
he  gave  the  deed,  B  has  called  upon  him  annually  for  the  inte- 
rest of  the  note,  which  he  has  always  paid.  Not  a  doubt  now 
remains ;  for  certain  it  is,  if  the  deed  was  given  for  the  debt 
contained  in  the  note,  the  note  was  paid ;  and  nothing  could  be 
more  absurd  than  that  B  should  call  for  interest  on  the  note,  and 
that  A  should  pay  it  But  it  is  exactly  as  it  would  be  if  it  was 
a  mortgage  to  secure  the  debt  B  would  then  hold  the  note, 
collect  his  interest,  and  leave  A  in  possession.  On  these  facts  a 
court  in  chancery  would  treat  B  as  a  trustee.  Though  all  this 
proves  that  this  was  a  mortgage,  yet  it  does  not  prove,  what  the 
statute  seems  to  require,  that  it  was  in  writing.  Neither  have 
courts  required  that  this  should  be  proved.  If  they  can  arrive 
at  the  truth  of  the  existence  of  a  contract,  without  depending  on 
the  witnesses  for  the  proof  of  the  terms  of  the  contract, 
they  *  have  treated  such  contract  as  valid.  Hence  it  is,  ^  ^ 
if  a  defendant,  by  his  answer,  admits  that  such  a  contract  exists, 
though  it  is  one  that  the  law  requires  should  be  in  writing  to  be 
valid,  yet,  as  the  proof  of  the  existence  of  such  a  contract  comes 
from  a  source  where  there  is  no  danger  of  mistake,  the  court 
treats  it  as  valid.  I  should,  therefore,  suppose  that  any  fact 
which  would  show  the  intention  of  the  testator,  though  dehors 
the  will,  might  be  proved,  provided  it  stood  well  with  the  will.  (1) 

(1)  This  poflltioa  seeniB  to  be  confirmed,  in  effect,  hj  several  authorities.  In 
Dnioe  V.  Denniaon,  6  Ves.,  386,  parol  evidence  was  admitted  to  show  that,  under 
thb  words,  ''his  personal  estate,"  the  testator  designed  to  include  certain  chattels 
bdonging  to  his  wife,  and  not  reduced  into  possession  in  his  lifetime.  The  case  of 
Pnltenej  t.  Darlington,  1  Bro.  Ch.  Rep.,  IIT,  was  decided  before.  It  was  there 
hdd  that  parol  evidence  was  admissible  to  show  the  intention  of  the  testator  at 
and  before  the  making  of  the  wilL  Afterwards,  in  Pole  9.  Lord  Somers,  6  Ves.,  309, 
the  same  question  was  presented,  but  its  decision  upon  the  broad  gpx>und  assumed 
in  Pnltenej  9.  Darlington  studiously  avoided.  In  Druce  «.  Dennison,  the  Chan- 
eeOor  observed  that,  though  there  was  much  in  the  will  itself  which  would  go  far 
towiida  establishing  the  construction  he  was  prepared  to  give  it,  yet  he  chose  to 

16 
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It  has  been  a  qaestion,  wbether  a  devise  by  a  hufiband  may 
not  operate  as  a  bar  of  jointure.  But  it  now  seems  to  be  settled 
that  it  will  not,  either  as  it  respects  a  jointure  made  before  or 
after  marriage,  unless  it  appears  plainly  from  the  will  that  it  was 
intended  as  a  satis£sustion.  In  that  case,  if  the  wife  accepts  the 
devise,  she  waives  her  jointure.  4  Bro.  Pari  Ca,  603 ;  2  P.  W., 
613. 

If  a  jointure  be  settled  on  a  wife  for  life,  and  a  covenant 
entered  into  that  the  yearly  value  shall  be  of  such  a  snm ;  if  it 
falls  shorty  she  may  commit  as  much  waste  as  to  make  it  of  that 
value.  Carew  v.  Carew,  Mich.,  1678.  Or  she  may  apply  to  chan- 
cery, and  have  a  decree  for  the  deficiency.  For  such  covenant 
is  not  voluntary,  and  may  be  enforced  in  chancery.  (1) 

It  was  determined,  in  8  Atk.,  8,  that  a  general  provision  of  a 
wife  was  no  bar  of  dower.  But  it  appears  from  that  report  that 
Chancellor  KiKG  had  determined  that  a  bond  given  in  trust,  to 
secure  a  sum  of  money  for  the  wife^s  livelihood  and  maintenance, 
would  be  a  bar.  Such  an  opinion  well  accords  with  the  latest 
decisions.  But  I  presume,  at  that  time,  nothing  more  was  meant 
than  this :  if  the  wife  elected  to  have  the  bond,  that  it  should  be 


groand  his  opinion  as  to  the  admissibility  of  the  evidence  in  question  upon  the 
authority  of  the  decision  in  Pultenej  v,  Darlington,  which,  being  a  case  in  which 
the  wiU  itself  presented  no  ambiguitjr,  and  involyed  in  which  was  property  to  an 
immense  amount,  to  answer  the  words  of  the  will,  afforded  an  unmixed  precedent 
for  the  reception  of  this  collateral  testimony,  in  manifestation  of  a  testator's  inten* 
tion  as  to  the  import  and  extent  of  a  particular  descriptive  phrase ;  in  a  case,  too, 
where  the  application  of  the  description  to  the  property  in  question  would  affect  the 
quality  of  the  estate  and  determine  the  rights  and  obligations  of  the  parties  claim- 
ing under  the  testator.  In  the  older  cases,  the  disposition  to  reject  evidence  of  the 
testator's  intention,  foreign  to  the  will,  is  much  more  emphatically  expressed  than  in 
the  modem  ones.  Nourse  v.  Finch,  1  Yes.,  Jr.,  359;  Ibid.,  324;  Dake  «.  Duchess 
ci  Rutland,  2  P.  Wms.,  216,  contra  to  the  cases  above  dted.  But,  notwithstanding 
these  decisions  to  the  contrary,  tlie  better  opinion  seems  to  be  that  evidence,  extra- 
neous to  the  will,  is  admissible,  in  general,  to  show  the  intention  of  the  testator. 
I  have,  however,  been  able  to  find  no  late  cases  bearing  directly  upon  the  point  in 
controversy;  i  «.,  whether  the  testator's  intention  that  a  legacy  to  the  wife  should 
be  in  li^u  of  dower  is  provable,  when  not  so  stated  in  the  will 

(1)  So  she  may  come  in  as  a  specialty  creditor  upon  the  husband's  estate  for  the 
deficiency,  with  interest  Parker  v.  Harvey,  4  Bro.  P.  C,  604;  see  also  Grove  tr. 
Hook,  Ibid.,  693;  Eustace  v.  Keightly,  Ibid.,  688. 
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in  bar  of  dower.  For  I  believe  it  was  not  at  that  time  recognized 
as  a  soond  doctrine,  that  the  husband  had  it  in  his  power,  whether 
tiie  wife  was  willing  *  or  not,  to  bar  her  of  her  dower,  by  ^^p^n-\ 
anj  provision  that  he  should  make  for  her  after  mar*  ^  ^ 
riagc(l) 

There  is  a  case  in  year-book  of  Edward  m,  66,  where  a 
husband  conveyed  away  his  land  in  fee,  reserving  a  hundred 
marks  yearly  rent  to  himself  and  wife  for  twenty  years,  and  died : 
after  his  death  the  wife  accepted  the  yearly  rent ;  but  this  was 
holden  to  be  no  bar  of  her  dower  in  said  land. 

We  liave  already  observed,  that  a  wife  cannot  be  barred  of 
her  dower  by  the  conveyance  of  the  estate  by  the  husband,  imleas 
she  consents  to  it  So,  too,  if  she  do  not  join  with  her  husband 
in  a  mortgage  of  his  estate,  his  mortgaging  it  in  no  measure  afiEects 
her  rights  of  dower.  If  she  do  join  with  him,  she  has  a  right 
to  redeem  the  mortgaged  premises  by  paying  the  debt  for  which 
they  are  mortgaged,  (a)  (2)  So,  too,  if  her  husband's  estate  were 
mortgaged  when  she  married,  she  shall  have  a  right  to  redeem. 
In  both  cases,  one-third  of  the  sum  paid  it  is  her  duty  to  pay : 
the  other  two-thirds  it  is  the  duty  of  the  heir  or  devisee,  as  the 

(a)  Pre.  in  Chtn.,  U7. 

(1)  Upon  ijeneral  prindpleo,  it  would  seem  that  there  is  a  right  of  the  wife  in  the 
ertiube  of  her  huaband  that  cannot  be  barred  by  any  testamentary  or  other  provision 
without  her  consent.  In  Vermont^  by  statute  of  1839,  any  pecuniary  provision  in 
lieo  of  dower  will  bar  her  of  her  right  unless  she  elects  to  waive  it  and  have  her 
dower  set  off.  Rev.  Stat,  Vt.,  289.  And  the  same  statute  provisions  exist  in  New 
T<»1^  Yiiginia,  Hassachnsetts  and  Elinois.  (See  note,  p.  47,  marginal) 

(3)  If  she  join  with  her  husband  in  a  conveyance  of  his  estate,  her  dower  wiU 
be  barred.  Powel  on  Mort,  6*73;  CatUn  v.  Ware,  9  Mass.  Rep.,  218;  Lafkin  v. 
Coitia,  13  Ibid.,  223;  Powell  v.  M.  A;  B.  If.  Co.,  3  Mason's  Rep.,  347;  Kirk  p. 
Dean,  3  Binn.,  341 ;  Mdntyre  v.  Ward,  6  Ibid.,  301 ;  Shaller  v.  Brand,  6  Ibid., 
43S;  Bamet  r,  Bamet,  16  Serg.  t  Rawle,  71 ;  Brown  v,  Farrar,  3  Ohio  Rep.,  140; 
Glenn  v.  Bank  U.  8.,  8  Ibid.,  72 ;  St.  Clair  v,  Morris,  9  Ibid.,  16. 

But  where  the  adcnowledgment  of  the  deed  is  defective,  it  will  not  bar  her  dower. 
Watson  9,  Bailey,  1  Binn.,  470 ;  James  v,  Lyon,  3  Teates,  471 ;  Evans  v.  The  Com- 
monwealth, 4  Serg.  k  Rawle,  49 ;  Fowler  v.  McGlary,  6  Ibid.,  143;  Jourdan  v.  Jour- 
dan,  9  Ibid.,  273;  Maddock  v.  WOliams,  12  Ohio  Rep.,  377 ;  McFarland  v.  Febiger*8 
hflira,  8  Ibid.,  194;  Walah  v.  Kelly,  34  Penn.,.  94;  Manning  v.  Laboree,  33  Me., 
343;  DalUm  v.  Murphy,  30  Miss.,  69 ;  OTarreQ  v.  Simpbt,  4  Iowa,  381 ;  Dewey  v. 
Gvnpan,  4  Mich.,  666. 
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case  may  be,  to  pay.  The  wife  who  redeems,  and  her  executors, 
shall  hold  the  premises  against  the  heir  or  devisee,  until  they  pay 
to  her  two-thirds  of  the  mortgage-money.  They  need  not^  how- 
ever, pay  interest,  as  she  has  the  usufiruct  in  the  meantime.  (1) 

By  the  common  law,  when  a  husband  was  attainted  of  felony, 
his  wife  could  not  be  endowed.  (2)  By  1st  Edward  YI  she  is,  in 
that  case,  entitled  to  dower ;  but  attainder  of  treason  bars  her  of 
dower.  (8) 

If  lands  settled  as  a  jointure  are  mortgaged,  the  wife  may 
abandon  them,  and  resort  to  her  dower ;  or  she  may  redeem  them, 
and  her  executor  shall  hold  them  against  the  heir,  until  the  whole 
mortgage-money  is  paid,  with  interest ;  for  a  jointress  has  a  right 
to  hold  the  land  discharged  from  all  incumbrances.  (4) 

*K  a  husband  make  a  lease  of  certain  lands  for  life^ 
'-  ^  before  marriage,  and  die,  the  wife  cannot  be  endowed ;  for 
there  was  no  seisin,  in  deed  or  in  law,  of  the  freehold ;  but  if 
had  been  a  lease  for  years,  she  would  be  entitled  to  dower  in  the 
reversion.  (5)  A  wife  cannot  be  endowed  of  an  equity  of  redemp- 
tion. This  is  a  point  which  has  been  much  agitated  before  the 
English  courts.  By  Sir  Joseph  Jektl,  a  very  able  lawyer 
and  correct  judge,  it  was  determined  that  she  should  be  endowed 
of  an  equity  of  redemption,  (a)  This  decision  has  been  since 
pronounced  not  to  be  law,  being  opposed  to  the  course  of  deci- 
sions on  the  subject,  {b)    Some  of  their  ablest  judges  and  writers 

(dO  1  ChA.  Ca.,  S71 ;  1  Atk.,  606.  (fi)  3P.  W.,  908. 

(1)  Powell  ou  liort,  681.  And  a  dowress,  like  an  heir  or  deyisee,  has  a  right  to 
have  the  personal  estate  of  the  husband,  as  far  as  it  will  extend,  applied  in  dis- 
charge of  mortgages,  and  other  debts  contracted  by  the  husband,  which  are  charges 
on  the  land  whereof  she  is  endowable ;  and  even  where  the  personal  estate  is  insuffi- 
cient to  discharge  the  debt,  it  seems  that,  in  some  cases,  if  not  in  all,  she  will  be 
entitled  to  the  privilege  of  haying  the  lands  which  remain  in  the  hands  of  the  heir 
charged  therewith,  in  exoneration  of  the  lands  assigned  to  her  iu  dower.  Powell 
on  Mort,  Band's  ed.,  F,  681. 

(2)  Plowd.,  262;  Coke  litt.,  40,  b;  Brook.,  81 ;  Fitz.  Kat.  Brey.,  160;  Perkins, 
308,  38T. 

(3)  But  bj  statute  Y  Edw.,  6,  ch.  11,  the  statute  I  Edw.  is  repealed  in  eases  of 
treason. 

(4)  Pow.  on  Mort.,  681;  Berton  v.  Stiles,  1  Ch.  Ga.,  2T1. 

(5)  D'Arcey  v.  Blake,  2  Scho.  t  Lef.,  387 
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hftye,  boweyeri  shown  symptoms  of  disgast  with  the  settled  course 
of  decifflona.  They  have  declared,  that  a  strict  adherence  to  some 
hasty  adjadications  on  this  subject  has  produced  such  a  number 
of  precedents  in  opposition  to  the  claim  of  the  wife  as  to  render 
it  difficult  to  alter  the  course  which  the  business  has  taken ;  and 
that  the  maxim,  sUxrt  decisis^  had  more  weight  than  the  reason- 
ableness of  the  decisions.  It  is  remarkable  that  the  courts  refuse 
to  place  the  estate  by  curtesy  on  the  same  footing.  They  allow 
the  husband  to  enjoy  his  curtesy  in  the  equity  of  redemption 
which  belonged  to  his  wife  in  her  lifetime,  and  has  descended  to 
her  heirs.  In  Connecticut,  it  is  decided  by  the  Supreme  Court 
fliat  dower  may  be  had  of  an  equity  of  redemption.  (1) 


(1)  ChapUn  «.  GhAplin,  3  P.  Wins.,  229;  Att'y  Gen.  v,  Soott,  Sug.  Law  Vend., 
App.,  46;  Goodwin  v.  Winsmore^  2  Atk.,  626;  Burgess  v.  Wheate,  1  Black.  Rep., 
138;  Bizon  «.  Sayffle,  1  Bro.  Ch.  Bep.,  326;  Ford  v.  Wade,  4  Ibid.,  626;  B'Aioey 
T.  Blake,  2  Scho.  t  Lef.,  38T. 

Hie  oonrts  of  law  in  New  York  have  decided  that  a  mortgagor,  in  possession  of 
lands  mortgaged,  has,  in  regard  to  all  the  world  but  the  mortgagee,  the  legal  seisin, 
and  tiiat,  in  case  of  his  death  while  in  possession  and  before  foreclosure,  his  widow 
is  entitled  to  dower  in  the  lands  mortgaged,  of  which  she  cannot  be  deprived  by  a 
parebaaer  of  the  equi^  of  redemption  of  her  hnsband.  Waters  v.  Stewart,  1  Cainea' 
Caaes  in  Error,  4*1 ;  Jackson  v.  WiUard,  4  John.  Bep.,  41 ;  Hitchcock  v.  Harrington, 
6  Ibid.,  290;  CoIUds  v.  Torrey,  7  Ibid.,  2T8;  Coles  v.  Ck>les,  16  Ibid.,  319.  The 
eoort  of  equity  likewise  follows  the  same  doctrine,  and  allows  the  widow  her  dower 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  on  a  bill  for  a  foredo- 
nre  and  sale.  Titos  v.  Nelson,  6  John.  Ch.  Bep.,  462. 

Hie  grantees  of  a  mortgagor  who  has  mortgaged  the  premises  for  the  purchase- 
Boney,  and  aeUs  portions  of  the  mortgaged  premises  subject  to  the  mortgage,  are 
of  the  equity  of  redemption  in  the  portions  conveyed  to  them,  and  their 
are  respectively  entitled  to  dower  out  of  the  portions  conveyed  to  their  hus- 
bands, subject  to  the  payment  of  the  mortgage.  Mills  9.  Van  Yoorhies,  23  Barb., 
125.  The  widow  of  a  mortgagor  for  the  purchase-money  has  a  right  of  dower  in 
ti)e  equity  of  redemption,  subject  to  the  lien  of  the  mortgage,  but  not  paramount  to 
iL  &  C,  20  N.  T.  412. 

A  release  by  the  husband  of  his  equity  of  redemption  in  lands  mortgaged,  not 
yFW*"(H  by  the  wife^  though  she  joined  in  the  mortgage,  is  no  bar  to  her  dower  in 
the  remaining  interest  of  the  husband  in  the  land  after  the  satisfaction  of  the  mort- 
gige.  Swaine  v.  Perrine^  5  John.  Ch.  Bep.,  482.  In  Connecticut,  it  is  held  that  the 
widow  of  ft  deoeased  mortgagee  is  entitled  to  dower  in  the  equity  of  redemption, 
fish  V.  Fish,  1  Gonn.,  657.  Such,  also^  is  the  law  of  Pennsylvania.  Beed  v.  Mor- 
non,  12  Berg.  3t  Bawle,  18.    In  South  Carolina  and  Massachusetts,  the  wife  can- 
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The  wife  of  ihe  mortgagee,  on  the  death  of  her  hosbandy  caa* 
not  be  endowed  in  the  mcMigaged  premises.  Mortgages  are 
considered  as  personal  property  for  every  purpose,  only  that  the 
lands  are  subject  to  the  mortgagee's  legal  tiUe,  so  &r  as  that  legal 
title  is  of  importance  to  him  to  avail  himself  of  the  possession 
of  the  lands  that  he  may  procure  a  satisfaction  of  his  debt  (1) 

The  wife  of  a  trustee  cannot  be  endowed ;  but  where  a  &th^ 
.  purchased  in  the  name  of  the  son,  and  the  son  *  executed 
*-  .a  declaration  of  trust  to  the  fitther,  but  went  into  posses- 
sion, married  a  wife,  and  continued  in  possession  until  death,  his 
wife  shall  be  endowed,  for  the  dedaration  of  trust  was  fraudu* 
lent  (a)  (2) 

(a)lIq.Ga.Abr.,tia 


BOfe  have  her  doimer  in  lands  mortgiiged  for  the  purtdiase-money,  uptil  she  hsa 
redeemed  the  mortgage.  Crafts  v.  Crafts,  2  McCord's  Gh.  Rep.,  64;  Boltoa  v,  Bal- 
lard, 13  Mass.  Rep^  227.  But  in  Massachusetts,  if  the  husband,  in  his  lifetime,  or 
tiie  wife  or  his  representative,  after  his  death,  redeem,  she  will  be  entitled  to  dower. 
Hildreth  v.  Jones,  18  Mass.,  626 ;  Gibson  v,  Crehore,  6  Pick.,  146.  So  if  the  hus- 
band purchase  lands  under  a  mortgage,  and  the  grantor  discharge  the  mortgage^ 
Ihe  wife  may  have  her  dower.  Snow  v,  Stevens,  16  Mass.  Rep.,  278.  But  she  ia 
not  dowable  of  an  equity  purchased  by  the  husband  during  coverture,  unless  he  has 
obtained  a  discharge  of  the  mortgage.  Bird  v.  Qardiner,  10  Mass.,  364.  Kor  of 
lands  mortgaged  by  the  husband  before  marriage  and  not  redeemed.  Scott  v.  Han- 
cock, 13  Mass.  Rep.,  164.  But  she  may  redeem  the  mortgage,  and  will  hold  as 
assigQee  alter  the  redemption,  but  will  be  bound  to  keep  down  one-third  of  the 
interest  during  her  lifb.  Gibson  v.  Orehore,  vt  tiupra.  See,  fbrther,  Stow  v.  Tift,  16 
John.  Rep.,  468;  and,  e  comtrti^  Glaibome  v.  Henderson,  3  Hen.  ft  Munf.,  322 ;  Heth 
9.  Oocke,  1  Rand.,  344;  Tan  Dyne  v.  Thayre,  19  Wend.,  162;  Btille  «.  Carroll,  12 
Pet.,  201. 

(1)  Pow.  on  Mort.,  703;  Bevant  v.  Pope,  2  Freem.,  71 ;  Hmton  tr.  Hmton,  2  Yes., 
633. 

(2)  There  are  some  old  authorities  whidi  allow  dower  in  trust  estates,  for  which 
Bse  Pow.  on  Mort,  702,  in  note,  and  in  Pennsylvania  a  widow  may  still  have  her 
dower  of  a  trust.  Shoemaker  v.  Walker,  2  Serg.  &  Rawle,  664 ;  Reed  v.  Morrison, 
12  Ibid.,  18;  and  see  cases  first  cited  in  note,  page  126;  Powell «.  The  M.  ft  M. 
Oo.,  3  Mason,  347 ;  Oowman  v.  Hall,  3  Gill  ft  John.,  398. 

In  Maine,  the  wife  is  dowable  of  equity  of  redemption.  Manning  v.  Laboree,  33, 
Maine,  343;  Simonton  v.  Gray,  34  Ibid.,  60.  See  also  Tnnft^mnti  v.  Stiles,  1  Stockt 
{JR.  J.),  361 ;  Hastings  v.  Stevens,  9  Foster  (N.  H.^  664. 

When  a  woman  marries^  after  the  execution  of  a  mortgage  on  land  by  her  hus- 
band, a  court  of  chancery,  whilst  it  makes  the  security  available  to  the  mortgagee, 
wQl  take  care  that  the  interest  of  the  widow  is  not  affected  more  than  is  necessary 
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If  a  testator  deyise  lands  to  pay  his  debts  and  legacies,  and 
then  to  bis  son  in  fee,  and  the  son  die  before  debts  and  legacies 
are  paid,  yet  bis  wife  sball  be  endowed  as  soon  as  the  debts,  &a, 
are  paid.  The  devise  for  the  payment  of  debts,  &a,  is  a  mere 
chattel  interest  The  son,  therefore,  had  a  legal  seisin  of  the 
estate  from  the  death  of  the  testator.  Still,  as  the  estate  was 
dispoaed  of  for  a  parUcalar  purpose,  no  dower  coold  be  eiyoyed 
by  the  wife  until  that  particular  purpose  was  answered. 

If  a  husband  sow  the  lands,  and  die  before  a  seyerance,  and 
the  widow  be  endowed  of  that  land,  she,  and  not  the  executOTf 
shall  hare  the  emblements.  (1)  If  the  lands  had  gone  to  the 
heir,  the  executor  should  hare  had  them;  but  dower  is  favored 
in  law ;  and  it  is  a  very  ancient  rule  of  common  law,  laid  down, 
2  Bracton,  96,  that  a  widow,  who  is  endowed,  shall  have  land 
cultivated  or  not  cultivated,  with  all  the  crops  and  produce 
growing  thereon.  By  the  common  law,  the  tenant  in  dower 
could  not  (as  all  other  tenants  for  life  could)  devise  the  emble- 
ments growing  on  the  land ;  neither  would  the  emblements,  in 
case  there  was  no  devise,  go  to  the  executor  of  the  wife,  but  they 
belonged  to  the  reversioner.  In  all  other  cases,  when  it  could 
not  be  known  when  the  estate  would  end,  if  the  tenant  sowed 
the  land,  the  executor  of  the  tenant  was  Entitled  to  the  emble- 
ments ;  but  as  the  widow  was  entitled,  when  endowed  of  lands, 
to  the  crops  growing  thereon,  the  rule  of  law  was,  that  her  execu- 
tor or  administrator  should  not  be  entitled  to  the  crops  growing 
on  the  land  at  her  decease.    By  a  statute  of  Henry  III,  the  law 


to  mean  the  pajniflnt  of  the  debt  Fry  «.  Merchants'  Ins.  Go^  16  Ala.,  810.  The 
vib  ie  not  entitled,  as  against  the  mortgagee^  todoimer  in  landa  which  are  (xmyejBd. 
to  ber  hnaband,  and  by  him,  on  the  same  daj,  moitgaged  to  hia  Tendor  to  aecore 
fhb  pajmont  of  parchaae-mon^.  Eslaya  v.  Lepetre,  21  A1&,  604. 

(I)  Baa  Abr^  tit  Dower,  B.  And  in  Fisher  v.  Fiaher,  Tin.  Abr.  PI.,  82,  it  is  said 
tet  a  dowreaa  ia  entitled  to  the  emblements,  because  dower  is  considered  as  an 
MiaeaoeBea^  or  oontiniiaaoa,  of  the  eatate  of  the  huaband. 

If  the  laodfl^  npon  which  graaa  and  fhiits  are  growing  at  the  time  of  the  death 
of  the  hnaband,  hate  been  assigned  to  the  widow  for  her  dower,  she  thoreupoa 
Irffiynwa  entitled  to  the  graaa  and  fhiits  growing  on  the  lands.  Kain  «.  Fiaher,  2' 
Arid.  (6  K.  T.X  ^97.    But»  mtal  the  aasignDent  of  dower,  thsy  belong  to  the  heir. 
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waa  altered  in  fitvor  of  widows,  and  they  were,  by  that  a 
'-  ^  statate,  placed  on  the  same  footing  as  other  tenants  for  life 
wera  If  the  statutes  of  England,  enacted  before  the  emigration 
of  oar  ancestors,  are  rejected  as  not  oar  law,  in  any  State,  then 
the  common  law,  as  above  stated,  is  the  law  of  that  Stata 

Dower  is  considered  as  a  continuation  of  the  husband^s  estate: 
A  dies,  leaving  B  his  son  and  heir ;  the  widow  is  endowed  of 
her  husband's  estate ;  the  assignment  of  dower  defeats  the  seisin 
of  B,  and  he  is  considered  as  never  having  been  seised.  (1)  If 
he  should  die  before  his  mother,  and  leave  a  widow,  who  should 
outlive  her  husband's  mother,  she  could  not  be  endowed  of  that 
part  of  which  her  mother-in-law  was  endowed,  for  her  husband 
had  never  been  seised  thereof,  either  in  deed  or  in  law.  Or,  if 
B  had  been  a  daughter,  and  had  married,  had  issue  and  died,  in 
the  lifetime  of  her  mother,  her  husband  could  never  have  cur- 
tesy in  those  lands  of  which  the  mother  was  endowed ;  for  the 
endowment  defeated  the  seisin  of  B,  and  B  died  without  ever 
having  been  seised  of  the  land.  The  wife  is  entitled  to  dower, 
by  the  English  law,  when  the  husband  and  wife  were  related 
within  the  Levitical  degrees,  if  the  marriage  was  not  annulled 
during  coverture ;  for,  when  that  was  ended,  the  marriage  ooxild 
not  be  impeached.  If  annulled  during  coverture,  it  was  void  ab 
initio.  Of  course,  the  wife  could  have  no  dower,  and  the  issue 
were  bastardized.  Perk.,  804. 

In  England,  when  there  is  a  divorce  for  supervenient  causes 
to  the  marriage,  the  divorce  is  a  mensa  ei  thorOj  and  is  no  bar  of 
dower;  for  such  dower  does  not  dissolve  the  marriage.  The 
authorities,  however,  are  contradictory  on  this  point  1  Boll. 
Abr.,  680;  Noy.,  108;  Gk)db.,  145;  Co.  Litt,  820.  In  other 
respects,  we  find  that  such  a  divorce  has  no  effect  in  matters  of 
property.  If  a  wife  so  divorced  should  become  entitled  to  a 
distributary  share  of  the  estate  of  some  deceased  relative,  or  if  a 
r  #^fl-j  legacy  *  should  be  given  to  such  wife,  the  husband's  right 
*-  -'to  such  distributary  share  or  legacy  is  the  same  as  it  would 
be  if  there  had  been  no  divorce,  unless  the  legacy  were  given  to 

^  Q)  Fisher  o.  Fiaher,  Vin.  Abr.  Pl^  82. 
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her  separate  use.  Therefore,  I  apprehend  that  the  symmetry  of 
the  law  is  better  preserved  by  adopting  the  opinion  that  super- 
Tenient  cases  are  no  bar  of  dower.  A  divorce,  then,  for  adultery, 
althongh  the  wife  is  the  guilty  party,  will  not  bar  her  of  her  dower, 
if  she  live  longer  than  her  husband.  By  a  statute  of  Connecticut, 
she  is  not  entitled  to  dower  if  she  is  the  guDty  party ;  but  is  entitled 
if  innooent  In  such  case,  the  court  can  allow  the  wife  alimony ; 
but  this  does  not  prevent  her  having  dower.  Alimony  is  to  pro- 
vide for  her  whilst  her  husband  lives ;  but  dower  is  a  provision 
for  her  after  his  death.  (1)  Some  opinions  are  to  be  found,  that 
in  case  of  banishment  of  the  husband,  by  abjuration, or  act  of 
Parliament,  the  wife  may  be  endowed ;  for  it  is  said  that  the  hus- 
band is  civiJiter  mortutis.  There  are  other  opinions  that  she  cannot 
be  endowed,  except  in  the  case  of  the  natural  death  of  the  husband. 
Fitzh.  De  Nat  Brev.,  149,  adopts  the  latter  opinion,  whilst  Jenks, 
Cent.  4,  181  case,  adopts  the  former.  If  the  banished  man  was 
by  law  treated  as  a  dead  man  in  other  respects,  the  opinion  in 
Jenks  would  be  correct;  but  we  nowhere  find  that  such  wife  can 
marry  again,  or  that  the  marriage  is  in  any  respect  dissolved.  I 
have  never  heard  that  it  was  ever  claimed  that  the  personal  estate 
of  such  a  one  could  be  distributed  to  his  personal  representatives, 
or  that  his  presumptive  heir  had  become  the  real  heir  to  his  estate, 
or  that  administration  was  ever  granted  upon  the  estate  of  such 
a  person ;  all  of  which  must  have  taken  place  if  he  were  considered 
as  dead.  I  cannot  conceive  of  any  reason  why  the  wife  should 
be  entitled  to  dower,  because  the  husband  is  civUiter  mortuus, 
which  would  not  apply  to  the  inheritance  of  the  estate  by  the 
heir. 


(I)  A  divorce  a  vHteuh  maJbrimowU  ban  dower,  but,  in  case  of  Buch  a  divorce  for 
Ok  ttdnltefy  of  the  husbend,  it  is  provided  in  the  statute  law  of  those  States  which 
authorise  the  divorce  that  a  right  of  dower  shall  be  preserved,  or  a  reasonable  pro- 
Tiaaoa  be  made  out  of  the  husband's  estate  for  the  wife,  by  way  of  indemnity  for 
file  loss  of  her  dower  and  her  husband's  protection.  4  Kent's  Ck>m.,  60 ;  2  N.  Y. 
&  &,  pi  145,  sec.  45;  Statutes  of  Connecticut,  180,  tit  Dower;  Statutes  of  Mass^ 
lt85,  ch.  €9;  Statutes  of  Ohio,  1824.  In  Vermont,  where  there  is  no  such  thing 
as  a  divorce  a  fnaias  d  thoro,  this  species  of  divorce  is  a  good  bar  to  a  dower.  B. 
&  of  Vermont,  1839,  p.  326. 
17 
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r»K7T  *  ^  ^  ^^^^  ^^  estate  to  B  for  life,  reaenriDg  renti 
*:  ^  and  then  marry,  and  die  before  the  expiration  ot  the 
lease,  his  wife  cannot  be  endowed  of  the  reversion,  because  he 
was  not  seised ;  for  a  life  estate  is  a  freehold  estate,  of  which  B 
was  seised  during  the  coverture.  If  the  lease  had  been  for  years, 
she  would  have  been  entitled  to  dower ;  for  in  that  case  A  would 
have  been  seised  of  the  freehold. 

By  the  statute  of  Connecticut,  the  wife  is  entitled  to  dower 
only  in  such  real  estate  as  the  husband  died  possessed  of.  (1)  I 
apprehend  that  the  possession  of  any  tenant,  which  is  not  an 
adverse  holding  to  the  husband,  would  be  a  suifficient  possession 
of  the  husband  to  entitle  the  wife  to  dower ;  and  that^  in  allowii^ 

(1)  From  the  uniform  dispositioQ  of  the  ooarts  of  Vermont  to  protect  the  right 
of  dower  in  the  widow,  ik  is  presumed  the  doctrine  of  the  author  would  there  be 
held  88  good  law,  though  preciselj  such  a  case  is  not  to  be  found  in  the  reports.  The 
case  of  Thajer  v.  Thayer,  14  Yt  Bep.,  107,  affords  so  striking  an  illustration  of 
this  disposition,  that,  though  it  does  not  bear  directlj  upon  the  point  in  question,  it 
is  deemed  worthy  of  a  short  notica  The  statutes  of  Yennont,  like  those  of  Con- 
necticut) give  to  the  widow  dower  only  in  those  lands  of  which  the  husband  died 
seised.  In  this  case,  Amherst  Thayer,  the  husband  of  the  oratriz,  during  his  last 
sidcness  and  in  expectation  of  death,  conveyed  all  his  estate,  real  and  personal,  to 
one  of  the  defendants,  W.  8.  Thayer,  his  son,  in  tnist  for.  the  said  W.  S.  and  th» 
other  defendants,  all  of  whom  were  his  children  by  a  former  marriage.  There  was 
no  consideration  for  the  conveyance  but  that  of  natural  love  and  afiection,  and  it 
was  made  to  defeat  the  oratriz  of  her  dower  in  the  lands,  and  her  share  of  the 
personal  property  of  the  husband.  The  question  was,  whether  such  conveyance 
operated  to  defeat  the  wife  of  her  dower  and  right  in  the  personal  estate.  The 
Chancellor  below  decided  that  such  conveyance  was  void  as  against  the  claims  of 
the  wife,  and  set  it  asidsi  It  came  to  the  Supreme  Court  by  exceptions.  In  deli- 
vering the  opinion  of  the  Court,  marked  for  the  ability  with  which  every  principle 
Involved  in  the  case  is  discussed,  BnnrBrr,  J.,  came  to  the  conclusion  that  the  ora- 
triz had,  in  the  lifetime  of  her  husband,  such  rights  as  should  be  recognized 
protected  and  enforced  in  a  court  of  equity;  that  the  attempt  to  elude  those  rights 
in  the  manner  disclosed  in  the  case  was  maia  fide^  and  a  fraud  upon  the  law  and 
the  marital  rights  of  the  oratrix,  and  that,  as  a  consequence^  the  husband,  as  far  as 
respects  the  widow,  must  be  regarded  at  the  time  of  his  death  as  having  the  seisin 
of  the  property  in  question,  and  the  decree  of  the  Chancellor  was  consequently 
affirmed,  with  costs.  Such  a  conveyance,  if  so  framed  as  not  to  operate  as  a  fVaud 
upon  the  rights  of  the  widow,  would  undoubtedly  be  valid;  but  this  case  is  a  stitmg 
authority  in  favor  of  the  well-eetablished  principle  that,  where  the  wifo  is-soofl^t 
to  be  divested  of  any  equitaUe  right,  it  must  be  dona  in  good  fidth,  and  witlioiit 
the  least  appearance  of  deceit  and  chicanery. 
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dower  to  the  widow,  the  pieciae  technical  meaning  of  the  word 
fomcaaod  has  been  disregarded.  I  should  therefore  suppose  that 
the  wife  would  be  entitled  to  dower  in  the  reversion,  when  the 
lease  was  to  B  for  life;  for  such  possession  is  not  adverse  to  A. 
The  role  of  the  English  law,  as  has  been  stated,  is,  that  the  wife 
shall  be  endowed  of  one-third  part  of  all  the  estate  of  inheritance 
that  her  husband  was  seised  of  during  the  coverture.  It  is  said 
by  Mr.  Booth,  an  ^oiinent  counsellor,  in  an  opinion  by  him  given, 
that  cases  may  arise  where  this  rule  could  not  be  carried  into 
Cizeeation.  The  case  put  by  him  is  this :  A  sells  to  B  Blackacre, 
B  sells  it  to  G,  and  G  seUs  it  to  D,  and  D  to  E.  A  died,  and 
his  wife  was  endowed  of  one-third  part;  G  died,  and  his  wife 
was  endowed  of  the  remaining  third ;  D  died,  and  the  three 
widows  of  A,  B  and  G  were  living ;  so  that  there  was  nothing  in 
Blackacre  of  which  the  wife  of  D  could  be  endowed.  This 
opinion  of  Mr.  Booth  is  founded  upon  an  incorrect  view  of  the 
law  on  this  subject  It  is  true  that  the  widow  of  A  must  be 
endowed  of  one-third  of  Blackacre ;  but  B's  wife  is  not  endowed 
of  one-third  of  the  whole,  for  her  husband  was  never  seised  of 
that*  third  of  which  A's  wife  was  endowed,  for  that  is  p^^^^-, 
considered  as  a  continuation  of  the  husband  A's  estate ;  ^  ^ 
bat  the  wife  of  B  is  endowed  of  one-third  of  what  remains,  after 
deducting  the  dower  of  A's  wife ;  and  when  G  died,  his  wife  is 
endowed  of  one-third  of  what  remains  after  deducting  the  dower 
of  A's  wife,  and  B's  wife;  and  when  D  died,  deduct  the  dower 
of  A,  B  and  G's  wife,  and  endow  the  wife  of  D  with  one-third 
of  what  remains :  that  is^  Blackacre  contained  nine  acres ;  A's 
wife  would  be  endowed  of  three ;  then  six  remains,  of  which  B's 
wife  would  be  endowed  of  two ;  there  remains  of  this  four  acres ; 
Cs  wife  would  be  entitled  to  one  acre  and  one-third ;  which  left 
two  acres  and  two-thirds,  and  D's  wife  would  be  entitled  to  one- 
third  of  this;  the  maxim  is,  dos  de  dole  peti  rum  debet.  Go.  lit, 
81 ;  4  Rep.,  121. 

It  has  been  a  controverted  question,  when  a  jointure  has  fallen 
short  of  that  value  which  the  husband  covenanted  that  it  should 
have,  whether  a  l^;acy,  given  to  the  wife  by  the  husband,  should 
be  considered  as  a  satis&ction  for  the  deficiency :  the  current  of 
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authorities  is  that  it  shall  not,  unless  in  the  will  it  is  expressed 
to  be  in  satisfaction ;  but^  to  my  mind,  the  authorities  on  this 
point  are  not  reconcilable.  1  Atk.,  440 ;  7  Bro.  Pari.  Ca.,  461 ;  2 
Eq.  Ca,  Abr.y  892,  421.  I  find  it  difficult  to  reconcile  the  case, 
in  the  1st  of  Atk.,  440,  with  that  in  2  Eq,  Ca.  Abr.,  411.  The 
case  was  this:  A  father  and  a  son,  on  the  marriage  of  the  son, 
covenanted  that  the  lands  settled  as  a  jointure  for  the  son's  wife 
were  worth  £300  per  annum ;  the  son  in  his  will  gave  his  wife 
£1,000.  In  this  case,  Lord  Habdwicke  held,  that  the  legacy  was 
no  satisfaction  for  the  deficiency  of  the  jointure ;  for,  to  make  it 
so,  the  devisor  must  have  so  intended ;  but  he  could  not  at  the 
time  of  the  devise  have  so  intended,  for  deficiency  had  not  at 
that  time  arisen,  and  would  not  until  after  his  death.  The  case 
^  -  in  2  Eq.  Ca.  Abr.  was  this :  The  father,  on  the  *  marriage 
'-  -^  of  his  son,  settled  lands  on  the  wife  of  his  son,  for  her 
life,  and  covenanted  that  they  were  of  the  yearly  value  of  £1,000 ; 
the  £itther  died,  and  the  son  devised  other  lands  to  the  wife, 
of  the  yearly  value  of  £500  for  life,  together  with  a  legacy  of 
£1,000,  and  all  his  household  goods.  There  was  in  this  case, 
as  there  was  also  in  the  case  in  Atk.,  a  deficiency  of  the  cove- 
nanted value  of  the  jointure ;  and  Lord  Chancellor  Cowper  held 
that  the  legacies  ought  to  go  in  satis&ction  of  the  deficiency  of 
the  jointure.  (1) 

Whether  a  femme  infant's  right  to  dower  could  be  barred  in 
equity,  by  a  competent  equitable  jointure,  as  where  an  annuity 
was  settled  upon  her,  as  a  jointure,  not  secured  on  real  property, 
it  is  now  settled  that  such  jointure  may  bar  a  claim  of  dower ; 
bat  it  must  not  depend  on  any  uncertain  or  contingent  event, 
when  she  shall  come  to  Ac  enjoyment  of  her  jointure.  4  Bro.  in 
Chan.,  500.    That  personal  property  may  be  in  equity  a  bar  of 


(1)  Some  cases  haye  ereii  gone  further  than  the  doctrine  of  the  text,  which  is 
doubtless  the  correct  one.  In  Grove  v.  Hook,  4  Bro.  P.  0.,  693,  it  is  held  that 
where  lands  are  settled  in  jointure,  and  covenanted  to  be  of  a  certain  annual  value, 
but  thb  husband,  afterwards  discovering  a  defect  in  the  title,  settles  other  lands  as 
an  additional  jointure,  and  declares  them  to  be  in  recompense  of  all  deficiencies, 
either  in  title  or  valae  of  the  lands  before  settled,  the  jointress  shall  have  lands  of 
the  full  value  mentioned  in  the  original  jointure,  over  and  above  the  other  landi^ 
and  all  provisions  made  for  her  in  her  husband's  will 
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dower,  settled  on  an  infant  wife  previous  to  marriage,  has  been 
determined  in  tlie  8d  of  Yes.,  645 ;  but  when  the  provision  was 
imcertain,  and  depending  on  the  circumstances  of  the  husband 
It  his  death  whedier  it  will  be  realized  or  not,  the  court  held 
tiiat  it  was  no  bar  of  dower.  Such  a  settlement  of  personal 
property  by  marriage  articles,  by  the  husband  on  the  wife,  an 
infSuit,  in  bar  of  her  claim  to  her  share  in  the  personal  estate 
of  her  husband,  under  the  statute  of  distributions,  will  extinguish 
such  daims,  provided  it  is  so  expressed  in  the  articles.  Here  it 
will  be  noticed,  that  the  widow  has  no  indefeasible  daim  to  a 
distributary  share,  as  she  has  to  dower:  thus  he  may  deprive 
her  o^  or  direct  in  what  manner  she  should  have,  any  of  his 
personal  estate.  (1) 


♦CHAPTER  IV.  [*60] 

Thm  Hu8SAin>*8  Right  to  Pbopebty  ob  Ghoses  AccBtTiNQ  to  his 

WiFS  DUBINO  COVXBTUBE.  HiS  RiGHT  TO  DaHAOBS  ABISING 
VBOM  AX   InJTTBT  TO  HBB  PeBSON  DUBING  CoVBBTUBB.     HiS 

Right  to  hbb  Sbbvices  dubixg  Covbbttjbe;  and  to  Pbo- 

PSBTT  ACQUIBBD  BY  SUCH  SeBVICB.  ThB  PABTICULAB  InJUBY 
or  CBIMINAL  CoirVEBSATIOK  WITH  HIS  WiFE  :  AND  HIS  POWEB 
OYXB  HBB  PeBSON. 

If  personal  property  be  given  to  a  wife,  as  a  legacy  by  will,  or 
if  given  to  her  in  any  other  manner,  and  there  are  no  words 
indicative  of  the  intention  of  the  donor  that  it  shall  be  to  her 
separate  use;  such  property  belongs  absolutely  to  the  husband, 
and  does  not  go  as  choses  in  action,  which  the  wife  owned  at  the 

(1)  See  note,  page  43  (marginal). 

In  a  prooeeding  for  partition,  dower  cannot  be  assigned.  Tanner  v,  NileSi  I  Barb. 
560.  Long  cohabitation  and  general  reputation  are  sufficient  evidence  of  marriage 
to  make  a  prima  facie  case  on  behalf  of  the  claimant  of  dower.  Young  p.  fofitefi 
14  N.  H.,  1 14.  The  interest  allowed  bj  law  to  the  widow  in  the  personalty  of  her 
deceased  husband  is  considered,  in  Mississippi,  as  dower  therein,  and  must  be  pro* 
eeeded  for  in  the  probate  court  in  the  mode  pointed  out  hj  statute.  Coilleret  «. 
Beniard,  t  Sm.  A  ICanib,  316. 
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time  of  her  marriage.  Such  choses,  if  the  wife  survives,  will 
belong  to  her,  if  not  collected  daring  the  coverture ;  and  if  she 
die  first,  he  takes  them,  as  administrator  to  his  wife.  But  in  the 
case  of  personal  property  acquired  after  marriage  by  her  means, 
such  property  belongs  absolutely  to  the  husband ;  so  that  if  a 
legacy  should  be  given  to  the  wife,  during  coverture,  and  the 
husband  should  die  before  it  is  paid  or  due,  it  would  not  belong 
to  the  wife,  but  to  the  husband's  executor.  (1) 

(1)  Kent's  Com^  136;  Gftrforth  v.  Bradlej,  2  Ves^  676;  Schuyler  v.  Hoyie,  5 
John.  Gh.  Bep.,  196;  Haviland  v.  Bloom,  6  id.,  178;  Wildman  «.  Wiklman,  9  Ves^t 
174.  And  where  a  legacy  was  given  to  a  fimme  covertf  who  liyed  separate  from 
her  husband,  and  the  executor  paid  it  to  the  femmity  and  took  her  receipt  therefor, 
yet,  on  a  bill  brought  by  the  husband  against  the  executor,  he  was  decreed  to  pay 
it  oyer  again,  with  interest  Salk.,  115.  If  husband  and  wife  are  divorced  a  menMa 
gt  ihorOf  and  a  legacy  is  left  to  the  wife,  the  husband  may  release  it  1  Boper,  241. 
And  in  Lewis  v.  Lee,  3  Bam.  ft  Cress.,  291,  it  was  held  that  a  woman  divoroed 
a  m&wa  ei  thorOj  and  being  separate  from  her  husband,  could  not  be  siied  as  a  femnm 
Mki  and  it  would  follow,  of  course,  that  the  husband  might  release  her  legacy. 
The  same  doctrine  is  explicitly  recognized  in  Russell  v.  Brooks,  7  Pidc,  65,  and 
Bean  v.  Richmond,  5  id.,  461. 

For  statutes  of  different  States,  aflbcting  this  qnestioii,  tee  note  1,  page  1,  qnAi 
It  was  held  in  Dold  «.  Geiger,  2  Gratt,  98,  that  creditors  of  the  hosbmd  will  not 
be  deprived  of  the  choaea  m  adion  which  come  to  the  wife  during  coverture,  by 
their  settlement  upon  the  wife  with  the  husband^s  consent,  he  not  having  reduced 
them  to  possession.  See  also  Holbrook  v.  Waters,  19  Pick.,  364;  Wheeler  v. 
Bowen,  20  id.,  563.  In  the  case  of  Westervelt  v.  Gregg,  12  N.  Y.  (2  Kern.),  206^ 
held,  that  "a  legacy,  or  distributive  share,  accruing  to  the  wife,  is  regarded  as  a 
eKaee  tn  action,  and,  as  far  as  the  rights  of  the  husband  are  concerned,  it  stands 
upon  the  same  footing  as  a  promissory  note,  or  other  property  of  similar  diaracter. 
The  general  rule  of  the  common  law  is,  that  the  husband  has  the  right  to  reduce 
tiie  choses  in  acHon  of  the  wife  into  possession,  but  that,  until  he  does  so^  they  do 
not  vest  in  him  as  his  own  property,  and  in  case  he  dies,  in  the  lifetime  of  his  wife^ 
they  survive  to  her."  Schuyler  v,  Hoyle,  6  John.  Ch.,  196;  2  Kent  Com.,  137; 
Wintereast  y.  Smith,  4  Rawle,  183. 

The  authorities  are  conflicting  as  to  the  question  whether  the  husband's  creditors 
oan  subject  to  the  payment  of  their  debts  a  legacy  or  distributive  share  whidi 
oomes  to  the  wife  during  coverture,  and  to  which  the  husband  neglects  to  assert 
any  daim.  Such  power  was  denied  in  the  case  of  Wheeler  v.  Moore,  13  N.  H.  R., 
478;  Coffin  v.  Morrill,  2  Foster  (N.  H.X  352;  Gallego  v.  Gallegb,  2  Brock.  R.,  287. 
For  the  contrary  doctrine,  see  Wheeler  v.  Bowen,  &c.,  above.  In  Vance  v.  McLaugh- 
lin, 8  Gratt,  289,  it  was  held  that  an  attachment  by  the  husband's  creditors  of  the 
wife's  interest,  as  legatee,  in  the  hands  of  an  executor,  creates  only  a  hen,  which 
wQl  be  defeated  by  the  deatli  of  the  husband  pending  the  suit 
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S0|  too,  if  a  bond  or  note  be  given  to  her,  it  is  in  the  same 
predicament  They  are  his  properly  absolutely,  so  that  he  may 
institute  a  sait  upon  such  bond  or  note  giyen  to  his  wife,  in  his 
own  name,  without  joining  his  wife.  (1) 

*  It  must,  however,  be  admitted,  that  there  are  authori- 
tiet  which  teach  a  different  doctrine  from  this,  in  some  '-  *' 
nspeets.  It  is  not  contended  but  that  the  husband  may  sue  alone, 
as  is  before  stated ;  neither  do  I  know  that  it  is  pretended  that  if 
the  wife  die  before  the  husband,  that  he  takes  such  choses  as 
administrator;  but  it  is  decided,  by  most  respectable  authorities, 
that  if  the  husband  die  before  the  wife,  not  having  collected 
them,  they  would  survive  to  the  wifa  This  doctrine  is  held  to 
be  correct  in  the  2d  of  Yesey,  but  a  different  doctrine  is  holden 
in  other  books,  (a)  See  1  vol.  of  Comyns  and  the  other  cases 
there  dted.  I  have,  in  this  chapter,  asserted  the  doctrine  in 
Comyns  to  be  the  correct  doctrine ;  for  that  preserves  the  sym- 
HMtry  of  the  law,  while  the  other  destroys  it.  For,  in  any  other 
ease  where  a  claim  survives  to  the  wife,  on  the  death  of  the  hus- 
band, not  being  reduced  to  possession,  the  husband  must  join  the 
wife  in  a  suit  to  recover  that  claim.  But  it  is  allowed  by  all, 
that,  in  case  of  property  accruing  to  the  wife  during  coverture^ 
there  is  no  necessity  of  joining  the  wifa  (6) 

There  is  an  authority  that  a  distributary  share  that  comes  to  a 
woman  during  coverture  belongs  to  the  husband  exclusively, 
and,  if  he  die  intestate,  goes  to  his  administrator. 

In  Cro.  Jac.,  205,  there  is  an  authority  which  proves  that  an 
action  on  a  promise  to  the  wife,  to  pay  to  her  so  much  for  her 
services,  can  be  maintained  in  her  name  and  her  husband's.  It 
IS  manifest  that  she  has  no  possible  interest  in  the  thing  promised, 

m 

jA  t  VMm  em ;  t  p.  Wma^  497;  Oom.  Biff.,  6BB. 


S  Ver.,  8QIL 


(1)  Ba&  Abr^  tit  Baron  and  Femme;  Barlow  v.  Bishop,  1  East.,  432;  1  Chit 
PL,  JO;  Co.  Litt,  361,  b;  3  Kent's  Com.,  142.  But  where  there  is  an  ezpreis 
pomise  made  to  the  wife,  she  may  join  in  the  suit;  or  the  husband  may  sue  alone. 
Aaksrstein  v.  Clark,  4  Term,  618.  and  cases  there  cited-  Schoonmaker's  Ezecrs.  v. 
Bneodoit  10  John.  Bep.,  49. 
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for  it  belonged  to  her  husband,  and  he  might  hare  brought  the 
action  in  his  name  alone.  (1) 

I  have  laid  down  the  rule  respecting  the  exdosive  right  of  tibe 
husband  to  such  choses  as  come  to  the  wife  during  coverture,  as 
it  has  always  been  holden  to  be  at  law ;  and  it  may  be  said,  that, 
in  a  court  of  law,  the  rule,  as  laid  *  do?m,  is  the  only  rule 
*-  ^  known  to  such  court;  but  when  we  examine  the  various 
decisions  in  chancery,  on  the  subject  of  the  right  of  the  wife  by 
survivorship  on  the  death  of  the  husband,  to  those  choses  which 
came  to  her  during  coverture,  which  have  not  been  reduced  to 
the  possession  of  the  husband  in  his  lifetime,  we  shall  perceive 
that  the  rule  in  chancery  is  very  different  from  the  rule  in  courts 
of  law ;  for  it  is  most  apparent  that  at  law  she  was  not  considered 
as  entitled  to  them  as  she  was  to  her  other  choses,  but  they 
belonged  to  her  husband's  executor.  So  Baron  Comyns  lays 
down  the  rule  to  be,  and  the  right  of  the  husband  to  maintain  a 
suit  in  his  own  name,  in  such  cases,  when,  in  all  other  cases 
where  there  is  a  survivorship  to  the  wife,  the  husband  is  obliged 
to  join  the  wife ;  for,  if  he  did  not  so  do,  her  right  of  survivor- 
ship would  be  defeated  if  he  should  obtain  a  judgment  in  his 
own  name  alone  and  die  before  it  was  collected :  his  executor, 
by  virtue  of  that  judgment,  would  collect  the  debt,  when  neither 
he  nor  her  testator's  estate  had  any  right  to  the  debt,  unless 
collected  during  coverture.  But  it  cannot  be  denied  that  chan- 
cery has  taken  a  different  course.  By  the  rule  of  that  court, 
such  property  survives  to  the  wife ;  and  since,  in  every  such 
case,  resort  may  be  had  to  chancery,  it  amounts,  in  effect,  to  this, 
that  such  property  does,  in  case  of  the  death  of  the  husband,  if 

(1)  Nor  does  this  anthoritj  stand  al<»ie.  Cro.  BOiz^  61 ;  Phillisldrk  v.  PluckweU, 
S  ICaule  ft  Sel,  393;  Lewis  r.  Martin,  1  Day,  263;  1  Chit  PI.,  20.  But  see  Jadk-^ 
son  V.  Yanderhejden,  Vt  Joho,  271.  It  is  dear,  however,  in  these  cases^  that  tha 
husband  might  sue  alone,  but  the  advantage  of  joining  the  wife  is,  that,  if  the 
husband  die  after  judgment,  and  before  it  is  satisfied,  or  while  the  action  is  peDding. 
the  interest  in  the  cause  of  action  will  survive  to  the  wife,  and  not  to  theexecatora 
of  the  husband,  though  if  he  sued  alone  she  would  have  had  no  interest.  If  the 
wife  is  not  joined  in  an  action  on  note  given  to  her  during  coverture,  a  debt  due 
from  the  wife  <iiim  sola  cannot  be  set  off  against  it  Burroughs  «.  Moss^  10  Bam.  ft 

Cress.,  658. 
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not  colleoted,  sarvive  to  the  wife;  and  yet  the  husband  is  not, 
in  sach  case,  although  he  is  in  all  others,  bound  to  join  his  wife 
in  a  suit  to  leoorer  such  choses,  as  long  as  this  can  be  done. 
The  symmetry  of  the  law  is  marred,  and  cannot  be  restored 
without  compelling  the  husband  to  join  the  wife  in  such  suit,  or 
adopting  the  rule  as  it  is  at  law,  that  her  choses,  which  come  to 
her  after  coverture,  are  absolutely  his.  I  thought  it  proper  to 
present  a  view  of  the  law,  as  it  was  understood  in  the  courts  of 
law,  and  also  the  rcTolutions  that  the  doctrine  on  this  interesting 
*  subject  has  undergone  in  chancery ;  and  I  believe  there  ^^no-t 
have  not  been,  in  any  State,  that  course  of  decisions  on  '-  ^ 
this  subject  from  which  we  may  judge  which  rule  will  probably 
be  adopted  in  this  country.  (1) 

Although  the  husband  is  thus  entitled  to  all  the  property 
which  the  wife  acquires  during  the  coverture,  yet,  if  damages 
be  claimed  for  an  injury  to  her  person  or  reputation  during 
coverture,  those  damages  belong  to  her,  and  she  must  be  joined 
with  the  husband  in  the  suit.  (2)    When  damages  for  such  an 


(1)  With  deference  to  the  general  oorrectneas  of  the  author's  condusions,  it  is 
befieTod  that  the  rule  is  not  here  stated  with  sufficient  precision.  The  rule  adopted 
hj  tfa«  American  chancery  courts,  that  the  property  of  the  wife  shall  never  hecomo 
the  subject  of  chancery  jurisdiction,  without  her  equities  attaching  upon  it,  is  dio- 
tited  by  m  wise  and  generous  policy;  but  it  may  be  questioned  whether  this  rule 
woold  be  extended  to  include  the  uncollected  choses  of  the  wife  accruing  to  her 
daring  coverture,  in  all  cases.  These,  according  to  the  doctrine  of  the  text,  at  law 
vest  in  the  husband  before  collection,  and  the  instant  the  wife  acquires  a  perfect 
right  of  action  to  them  they  become,  to  all  intents,  the  property  of  the  husband. 
Bow,  does  the  rule  in  chancery  extend  further  than  has  been  several  times  declared 
in  the  New  York  chancery  courts,  that  out  of  these  choses  the  wife  is  entitled  to  a 
tessoosble  provision  for  her  own  and  her  children's  support  ?  Or,  does  the  fact  that 
the  property  came  in  her  right  constitute  such  an  equity  as,  in  opposition  to  this  rule 
of  Isw,  entitles  her  to  the  whole,  in  a  case  where  the  property  would  constitute 
Bore  than  a  reasonable  provision  ?  The  former  proposition  seems  to  be  the  more 
florrect  one.  This  equitable  right  of  the  wife  has  been  sufficiently  shown  in  a  for- 
mer note,  and  it  is  only  necessary  to  add,  that,  in  New  York,  this  equitable  privi- 
lege holds  good,  with  regard  to  the  real  and  personal  estate  of  the  wife,  descended 
or  decided  to  her  during  coverture.  This  equity  prevails  equally  against  the  husband, 
or  any  assignee  of  his,  or  lien  created  by  him,  even  for  a  valuable  consideration. 
Haviland  v.  Bloom,  6  John.  Ch.  Rep.,  178;  Kenney  v.  TJdall,  3  Cow.,  690. 

(S)  Hopper  v.  Beeve,  I  Moore,  174;  Donaldson  v.  Maginnis,  4  Yeates,  127.  See 
also  Perry  v.  Boilean,  10  Serg.  A  Rawie,  208 ;  Boggett  v.  Friar,  11  East,  301. 

An  action  cannot  be  sustained  by  husband  and  wife,  for  the  battery  of  the  wifOi 
18 
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injury  are  collected,  they  belong  to  the  husband ;  but  in  caae  of 
his  death  before  they  are  reduced  to  possession,  they  sunrive  to 
the  wife,  in  the  same  manner  as  if  the  injury  had  been  received 
before  marriage,  (a)  (1)  From  such  injury,  two  actions  may 
arise:  as,  in  the  case  of  a  battery  of  the  wife,  the  husband  and 
wife  can  bring  an  action  to  recover  for  the  injury  done  to  her, 
and  the  husband  may  bring  an  action  in  his  own  name  to  recover 
damages  which  he  sustained  by  reason  of  the  battery,  which  is 
termed  an  action  of  trespass  per  quod  consortium  amisit^  in  which 
he  will  recover  for  the  loss  of  the  company  of  his  wife,  if  that 
have  been  the  case,  for  the  loss  of  her  service,  and  also  for 
expense  which  has  arisen  by  reason  of  the  battery,  {b)  (2)    The 

(a)  Tel.,  80;  1  Brownl.,  906;  1  Bol.,  860;  Cro.  Jac.,  601,  686;  Gro.  Car., 90;  1  Salk.,  119; 
Jonai,  440. 
Q>)  1  Salk.,  906;  1  Ley.,  140;  1  Sid.,  846;  Cro.  Jae.,  601;  9Rol.  Alir.,  666;  Stran.,  97. 


where  the  injury  ia  ahown  to  have  been  oommitted  with  her  consent  Pillow  9. 
Bashnell,  5  Barb.,  166.  An  objection  to  the  joinder  of  the  husband  with  his  wifo 
M  plaintifEl  should  be  taken  on  demurrer;  It  is  too  late  to  take  it  at  the  triaL 
Hunt  V.  Johnson,  19  N.  Y.  (5  Smith),  2*79. 

(1)  1  Chit  PL,  61 ;  Ld.  Raym.,  1208.  But  if  the  wife  die  after  judgment,  the 
judgment  sunrives  to  the  husband.  Stroop  et  ux.  v.  Swarts,  12  Serg.  ft  Rawie,  76. 

(2)  Bac  Abr.,  tit  Baron  and  Femme,  K.  But  where  the  action  is  brought  for 
words  spoken  of,  or  other  tort  done  to  the  wife,  and  founded  upon  the  special 
damage  done  to  the  husband,  she  must  not  join.  Sid.,  346;  Lev.,  140;  Keb.  Bep., 
t91;  PL,  47. 

Where  the  wife  is  killed  instantly  by  a  collision  of  railroad  cars,  her  husband 
cannot,  at  the  common  law,  recover,  because  the  action  is  founded  on  the  loss  of 
services  and  the  society  of  his  wife,  and  in  this  case  there  is  no  time  during  her  Vj€ 
when  it  can  be  said  that  the  husband  has  lost  her  services  or  society.  Green  v. 
Hudson  River  R.  R.  Co.,  28  Barb.,  9.  But,  under  the  statute  of  1847,  an  indivi- 
dual, as  administrator  of  his  deceased  wife,  whose  death  was  caused  by  the  negli- 
gence of  the  defendant^  may  maintain  an  action  for  such  death.  Dickens  v.  N.  T. 
Central  R.  R.  Co.,  28  Barb.,  41.  Loss  of  services  from  illness  occasioned  by  defa- 
matory words,  not  in  themselves  actionable,  wiU  not  support  an  action  by  the 
husband.  Wilson  v.  Ooit,  17  N.  Y.  (3  Smith),  442.  Held,  in  Johnson  v,  Dickens, 
28  Mis.,  680,  that  a  husband  could  not  sue  for  slanderous  words  spoken  of  his  wife 
without  joining  her  in  the  suit  Under  the  act  of  1848,  in  regard  to  the  rights  of 
married  women,  in  Pennsylvania,  held  that  the  wife  may  maintain  an  action  for 
slander  without  joining  her  husband.  Rangier  v.  Hummel,  37  Penn.,  130.  And 
in  New  York,  under  section  1,  chapter  90,  Laws  of  New  York,  1860,  "  any  married 
woman  may  bring  and  maintain  an  action  in  her  own  name,  for  damages  against 
any  person  or  body  corporate,  for  any  injury  to  her  person  or  character,  the  same 
as  if  she  wore  sole ;  and  the  money  received  upon  the  settlement  of  any  such 
action,  or  recovered  upon  a  judgment,  shall  be  her  sole  and  separate  property.^' 
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hosbond  may,  ia  an  action  for  a  battery  on  himselfj  in  the  same 
declaiation,  demand  damages  for  a  battery  to  his  wife  per  quod 
eonaorthan  amisit  (1)  The  husband  is  also  entitled  to  all  the 
jffoperty  which  the  wife  acquires  by  her  labor,  service,  or  act^ 
during  coTertnre.  (2) 

K  any  man  shoidd  carry  away  the  wife  of  another  man,  it  is 
a  trespass,  for  which  a  recovery  of  damages  may  be  had  by  the 
husband  (8) 

The  husband  is  entitled  to  an  action  for  criminal  conversation 
with  his  wife.  In  form,  this  is  an  action  of  trespass,  vietarmis; 
bat,  in  substance,  it  is  an  action  on  the  case  for  the  seduction  of 
the  wife,  the  alienation  of  her*  affections  from  the  hus-  ^^oa^ 
band,  and  exposing  him  to  shame,  ridicule,  and  the  hazard  *-  ^ 
of  maintaining  a  spurious  issuer  A  rigid  adherence  to  a  maxim, 
that  has  not  the  least  foundation  in  common  sense,  that  a  wife 
has  no  will,  occasioned  the  form  of  the  writ  to  be  that  of  trespass 
vi  et  armisj  proceeding  upon  the  ground  that  a  wife  was  destitute 
of  a  will,  and  therefore  could  not  have  consented  to  commit 
adultery,  but  it  must  have  been  altogether  a  matter  of  violence.  (4) 


(1)  8e  ha  maj  bring  tiie  action  alone  for  Uie  Uattery,  and  carrying  away  of  the 
vift  per  gaodf  kc^  for  Uie  action  may  be  founded  on  the  spedal  damage  done  to 
the  wifa  Bac  Abr.,  tit  Baron  and  Fenune,  K;  and  cases  there  dted. 

(2)  By  the  Laws  of  New  York,  1860,  eh.  90,  sea  1,  whatever  the  wife  acquires 
1^  her  trade,  business,  labor  or  aeryioes,  is  deslared  to  be  her  separate  property. 

(3)  A.  father  may  reoeiye  his  daughter  into  his  house,  where  the  character  of  the 
husband  Is  such  as  to  excuse  her  leaving  him,  and  even  advise  her  to  leave  her 
hosband,  and  no  action  can  be  maintained  against  him  for  enticing  her  away.  Ben- 
nett 9.  Smith,  21  Barb.,  439 ;  see  also  Hutcheson  v.  Peck,  6  John.,  196.  To  justify 
interferenoe  to  remove  a  man*s  wife  from  his  house,  the  defendant  is  bound  to  show 
ttiat  she  was  abused,  nor  will  the  mere  statement  of  the  plaintiff's  wife,  that  she 
was  abused  by  her  husband,  without  any  proof  of  such  abuse,  be  a  justification 
fbr  the  defendant's  advice  to  her  to  leave  her  husband.  Whenever  the  wife  is  not 
Justifiable  in  leaving  her  husband,  he  who  knowingly  and  intentionally  assists  her 
in  violating  her  duty  is  guilty  of  a  wrong  for  which  an  action  will  lie.  Barnes  v. 
AOen,  30  Barb.,  663, 

(4>  This  branch  of  the  law  of  husband  and  wife,  in  the  United  States,  possesses 
the  quality  of  uniformity  in  a  higher  degree  than  many  others.  The  method  of 
prosecution  and  the  measure  of  damages  seem  to  be  based  entirely  upon  the  Eng- 
Bah  theory.  And,  though  involving  some  singular  anomalies,  the  law,  as  declared 
m  tha  text,  has  been  adopted  by  nearly  if  not  quite  all  the  Bnglish  and  American 
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Although  this  maxim  has  given  form  to  the  action  brought  in 
this  case,  which  considers  the  defendant  as  a  ruffian,  who  accom- 
plishes his  purpose  by  brutal  violence,  and  not  as  an  unprinci- 
pled seducer,  who,  by  art  and  intrigue,  commits  the  greatest  of 
all  injuries;  yet,  in  the  proceedings  thereon,  and  the  acknqw- 
ledged  causes  for  damages,  common  sense  has  prevailed.  It  is 
considered,  as  it  respects  costs,  an  action  on  the  case ;  for,  although 
the  plaintiff  should  recover  less  than  forty  shilliugs,  yet  he  has 
fuU  costs,  which  would  not  be  the  case  if  the  action  were  con- 
sidered as  an  action  of  trespass  vi  et  armis.  If  the  husband  be 
privy  to  this  conduct  of  his  wife,  or  consenting  to  it,  there  is  no 
ground  for  damages:  he,  in  such  case,  is  the  seducer,  and  has  no 
right  to  complain,  (a)  The  more  early  cases  supposed  such  con- 
duct went  in  mitigation  of  damages,  but  the  later  cases  deny  all 
right  to  recovery,  (p)  (1)  Neither  can  his  action  be  maintained 
when  the  husband  and  wife  live  separate,  under  articles  of  sepa- 
ration, for  any  act  of  adultery  committed  by  her,  after  the  sepa- 
ration took  place.  (2) 

If  the  character  of  the  wife  were  debased  before  the  criminal 
conversation,  the  damages  would  be  much  less  than  if  she  had, 
before  the  seduction,  maintained  a  fair  reputation  for  chastity.  (8) 
In  this  action,  it  is  not  sufficient  to  prove  a  marriage  by  reputa- 

(a)  Wmi.  Abr.,  188, 188,  IM.       (»)  Bnl.  K.  P.,  ST;  1 T.  B.,  ttl ;  8  Id.,  8^. 

oottits  which  have  had  cases  inyolying  its  principles  under  their  cognizance.  The 
following  cases  all  recognize  the  right  of  the  husband  to  maintain  an  action  for  the 
seduction  of  his  wife:  Morris  v,  MUler,  4  Burr.,  2057  ;  Birt  v.  Bariow,  Doug.,  1*71; 
Duke  of  Norfolk  v.  Germaine,  8  St  Tr.,  35 ;  BuUer's  Niei  PHus,  28 ;  Frelaoonej  v. 
Coleman,  1  Bam.  ft  Ad.,  90 ;  Edwards  v.  Crock,  4  Esp.  Cas.,  39 ;  Hoare  v.  Allen, 
S  id.,  176;  Wyndham  v.  Wyoomb,  4  id.,  16;  Stuart  v.  Blandford,  there  cited; 
Bromley  v.  Wallace,  4  Esp.  Gas.,  237;  Hodges  v.  Wyndham,  Peake's  Cas.,  37; 
Duberly  v.  Gunning,  4  Term  Rep.,  655 ;  Weedon  v.  Timbrel,  5  id.,  357 ;  Canefleld 
V.  Chamber,  6  East,  244;  Torre  v.  Sumners,  2  Nott  k  McCord.  267  ;  Fry  v.  Derst- 
ler,  2  Yeates,  278;  Forney  «.  Hallaker,  8  Serg.  ft  Rawle,  159;  Gardner  v.  Madeira, 
2  Yeates,  466. 

(1)  Gibber  «.  Sloper,  Bull  N.  P.,  27 ;  Hodges  v.  Wyndham,  Peake*s  Cas.,  39 ; 
Duberley  v.  Gunning,  4  Term  R.,  655 ;  Travis  v.  Barger,  and  cases,  24  Barb.,  614. 

(2)  Fry  o.  Derstler,  2  Yeates,  278. 

(3)  Roberts  v.  Malston,  per  Willes,  Ch.  J.,  Hereford,  ss.  1745;  Buller*s  N.  P., 
296  *  Elam  v,  Fawoett^  2  Esp.  Cas.,  662 ;  Torre  v.  Suomera,  vt  mipra. 
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tioii ;  but  a  marriage  in  fSsict  miust  be  proved,  wbicb  may  be  by 
any  peraon  present  at  the  marriage,  as  well  as  by  a  copy  of  the 
register,  (a)  (1) 

*  I  apprehend  it  will  be  found  difficult  to  ascertaiui  with  r  «gg  -■ 
exactness,  what  power  the  husband  has  over  the  person 
of  his  wife.  According  to  the  ideas  once  entertained  upon  this 
subject,  in  the  country  from  which  our  ancestors  emigrated,  the 
husband  seems  to  have  had  the  same  right  over  the  person  of  his 
wife  that  he  had  over  the  person  of  his  apprentice:  to  chastise 
her  moderately  or  confine  her ;  a  right  still  claimed  and  enforced 
in  that  country,  among  the  lower  ranks  of  society. 

In  Connectiout,  it  is  not  to  be  denied,  that  there  are  to  be 
found  brutal  husbands  who  abuse  their  wives;  but  the  right  of 
chastising  a  wife  is  not  claimed  by  any  man ;  neither  is  any  such 
tight  recognized  by  our  law. 

In  the  reign  of  Car.  II,  a  reign  productive  of  much  evil  and 
some  good,  wives  began  to  receive  a  more  liberal  treatment 
Their  rights  were  better  understood  than  heretofore.  They 
sflsomed  more  the  character  of  companions  than  of  servants  to 
iheir  husbands.  Their  claims  to  exemption  from  the  operation 
of  the  before-mentioned  principles  have  gained  additional  strength 
fiom  the  increased  refinements  of  modem  times. 

I  much  doubt  whether  the  law  of  England  would  indulge  the 
husband  in  correcting  a  wife  on  the  same  ground  that  it  would 
warrant  his  correction  of  a  servant  or  a  child.  There  is  no  doubt 
bat  that  there  are  cases  in  which  a  battery  by  the  husband  of 
the  wife  may  be  justified  on  the  ground  of  absolute  necessity  to 
lepel  an  injury  ofiered  by  hei^;  and  it  is  equally  true,  that  a 
battery  of  the  husband  by  the  wife  may  be  justified  on  the  same 
grounds.  The  nature  of  the  connection  between  them  is  such, 
that  no  atrocity  of  conduct  in  this  respect  can  give  either  a  right 
to  an  action  to  recover  damages ;  but  a  violation  of  each  other's 
rights,  by  an  unjustifiable  violence,  is  a  breach  of  the  laws  of 

^  A  Bur.,  108T ;  1  Bl.,  Oi ;  BnL  N.  P.,  tB ;  Bent  v.  Btflow,  in  nonglas. 


0)  3  StaiUe*s  Rr^  438;  Kibbj  v.  Backee^  1  ICanh,  391 ;  Morris  9.  Miller,  Bur- 
,205T 
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80Giet7,  for  which  they  are  liable  crimiiMiiterf  and,  bj  law,  they 
may  institute*  a  process  against  each  other,  the  object  of 
I-       -'  which  is  to  compel  them  to  find  securities  for  their  good 
behavior.  (1) 

This  seems  to  be  settled,  that^  if  a  wife  elope  and  go  away  from 
her  husband  without  cause,  that  the  husband  may  seize  upon  her 
person  and  bring  her  home;  and  it  is  said  that  he  may  imprison 
her  to  prevent  her  going  off  with  an  adulterer,  and  also  to  pre- 
vent her  from  destroying  and  squandering  his  property,  (a)  (2) 
The  husband  may  use  such  force  as  is  necessary  to  restrain  a  wifb 
who  is  insane ;  but  the  court  will  never  take  away  a  wife  from  a 
friend  to  whom  she  has  fled  to  escape  the  efEc^tb  of  his  brutality, 
and  order  her  to  be  delivered  to  her  husband.  In  the  case  in 
Boxr.,  the  wife  had  sworn  the  peace  against  her  husband,  (b) 

(o)  8trm.,875,478;  Hawk..  180;  Moor, 874;  1  Sid«, HI;  nUff^tSB;  Stem.,  ISO?. 
5)  8  Burr..  18« ;  4  Id.,  l»il.     '  '     ^ 


(1)  The  ancient  English  cases  admitted  an  extraordinary  degree  of  power  in  the 
husband  over  the  person  of  his  wife.  Fits.  Nat.  Brey.,  80 ;  1  BL  Com.,  444.  But 
it  is  very  questionable  whether  the  nilo^  as  it  is  now  mderstoodin  England,  applies 
to  anj  of  the  United  States.  Judge  Kxxn  extends  the  anthoritj  of  the  husband 
oyer  the  person  of  his  wife,  only  to  putting  gentle  restraints  upon  her  liberty.  And 
in  Pennsylvania  it  is  the  constant  practice  to  punish  the  husband  for  an  assault 
upon  his  wife.  Judge  BOTjrnsB^s  note  in  Bac.  Abr.,  tit  Baron  and  Femme,  B.  And 
Buoh  is  deemed  to  bo  the  law  in  New  York  and  Yennont.  See  also  Bex  9.  ICead,  1 
Burr.,  642 ;  and  Lester's  case,  8  Mod.  Rep.,  22. 

A  husband  has  no  right  to  inflict  corporal  punishment  on  his  wife,  but  may  defend 
tumself  against  her,  and  restrain  her  fh)m  acts  of  violence  against  himself  and 
othors.  People  v.  Winters,  2  Parker  C.  R.,  10. 

(2)  Bati.  Abr.,  tit  Baion  and  Femme,  B ;  2  Stnmge,  1207. 
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•CHAPTER  V.  [*67] 

Tam  HiTSBAVD^s  Lxabiutt  to  pat  thx  Dbbtb  of  the  Wifb  dub 

VBOM  HXB  HBTOSB  COVBBTUBB,  AKD  TO  FSBVOBM  HXB  OTHXB 

DuTEBS.    His  LujBUjrr  to  jjxswsr  fob  hbb  Tobtb  aftbb 

▲MB  BKFOBB  MaBBIAOB:   HXB  OfFBNCBB  AFTBBWABD.     HoW 
FAB    8HB    18  DI8CHAB6BD  FBOX  LlABILITT  FOB  ToBIB  DXTBOfa 

Gov jcbtukb  :  and  fbox  Punishmeut  fob  Cbdces  on  thx 
Gbound  of  Pbxsitmption  of  CoxBaoN  BT  HBB  Husband. 

Wx  have  seen  what  advantages  the  hoaband  derives,  in  a  pecu- 
niaiy  vieWy  frobL  marriage ;  we  will  now  attend  to  his  liabili^  to 
loBBi  in  the  same  point  of  view. 

It  has  been  already  noticed^  that,  by  marriage^  the  husband 
heoomes  liable  to  pay  the  debts  of  the  wife,  provided  that  these 
debts  be  oollected  during  the  oovertnie ;  and  that,  whenever  the 
oovertare  is  at  an  end,  his  liability,  in  this  respect,  has  ceased. 
Sane  further  observationa  on  this  subject  may  not,  however,  be 


It  18  wholly  immaterial  whether  lie  acquire  any  property  or 
not  by  the  maniaga  His  liability  does  not  dq)end,  in  the  small- 
est d^^ree,  upon  his  having  received  property  by  his  wife.  If 
be  have  received  a  large  estate  with  her,  he  is  answerable  for  no 
debt  which  is  not  collected  during  coverture.  On  the  other 
hand,  if  he  have  received  no  property  with  her,  he  is  liable  for 
all  her  debts,  provided  they  are  sued  for  and  collected  during 
coverture. 

A  marries  B,  who  owes,  at  the  time  of  her  marriage,  $1,000, 
and  has  in  possession  $10,000.  By  the  marriage  the  $10,000  are 
vested  absolutely  in  A,  the  husband ;  and  *  he  is  liable  _^  ^ 
to  pay  her  debt  of  $1,000.  But  if  B  should  die  at  any  '-  -' 
time  after  the  marriage,  before  the  creditor  could  collect  his 
debt^  the  husband  is  not  liable  to  pay  it.  IF  the  wife  were  not 
owner  of  any  choees  or  real  estate,  the  creditor  has  lost  his  debt 
SOf  on  the  other  hand,  if  the  husband  had  died  before  the  debt 
oollected,  his  executor  would  not  be  liable,  for  the  coverture 
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is  at  an  end.  (a)  The  widow,  however,  will  be  liable  to  pay  this 
debt,  although  she  may  be  utterly  destitute  of  any  property 
wherewith  to  pay  it  It  is  very  possible,  that  she  may  receive 
no  estate  from  her  husband.  If  he  had  no  real  estate,  she  can 
have  no  dower ;  and,  as  to  the  personal  property,  the  whole  of  it 
may  be  wanted  to  pay  his  debts,  or  may  be  devised  away  from 
her.  (1) 

By  the  general  principles  of  law,  the  property  of  one  person 
cannot  be  transferred  to  another,  by  operation  of  law,  to  the 
prejudice  of  creditors;  yet  in  this  case  it  can.  The  debt  of  a 
femme  sole  is  not,  on  her  marriage,  considered  as  transferred  to 
her  husband.  If  it  were,  he  or  his  executor  would  be  liable  after 
the  coverture  was  at  an  end.  In  that  case,  it  would  not,  on  his 
death,  survive  against  his  wife ;  neither  would  there  be  any  pro- 
priety in  joining  the  wife  with  the  husband  in  a  suit  to  collect 
the  debt  of  the  wife ;  which,  however,  must  be  done. 

The  true  principle  on  which  the  husband  is  liable  to  pay  the 
debts  of  the  wife  is,  not  that  he  has  received  property  by  her,  or 
that  she  is  considered  unable  to  pay  her  debts,  by  reason  of  her 
property  having  passed  to  her  husband.  If  this  were  the  prin- 
ciple, he  would  be  liable  o»ly  when  he  had  received  property 
with  her,  and  then  liable  only  to  the  extent  of  the  property 
received.  If  her  inability  to  pay  furnished  the  true  grouud  of 
his  liability,  then,  in  case  of  his  death,  she,  having  been,  by  rea- 
son of  the  consequence  of  her  marriage,  rendered  utterly  incapa- 

r»«Ql  ^^®  ^^  P*yi°g  ^®r  debts,  would  not  be  liable,  but  the* 
'•  ^  executor  of  the  husband  would  be  liable.  The  law,  how- 
ever, is  otherwise.     The  principle  which  governs  in  this  case  is 

(a)  1  Boll.,  851;  8Hod.,  186;  TaL  Ca.,  178;  8P.  Wms.,  408. 


(1)  Ante,  page  62,  noHaeitaeq.;  Woodman  v.  Chapman,  1  Gamp.,  189;  2  Kent's 
CJom.,  143,  &  P. 

In  New  York,  the  husband  is  liable  for  debts  of  the  wife  contracted  before  mar- 
riage, only  to  the  extent  of  the  property  of  the  wife  acquired  hj  him  through  the 
marriage,  or  by  an  ante-nuptial  contract  Laws  of  New  York,  1853,  page  1057. 
And  under  this  act,  and  those  of  1848, 1849,  and  1860,  this  liability  of  the  husband 
is  narrowed  down  to  lAie  case  of  property  acquired  through  the  wife  by  an  ante- 
nuptial contract  See  also  vol  1,  R.  S.  of  Indiana,  1862,  ch.  62,  page  320,  sec.  1 ; 
Statutes  of  Minnesota,  1849,  1858,  ch.  40. 
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this:  tbat  the  wife  cannot  be  imprisoned  upon  a  civil  process, 
withoat  her  husband.  It  is  therefore  necessaiy  that  he  should 
he  joined  in  the  suit  with  the  wife,  that  judgment  may  be  ren* 
dered  against  him  as  well  as  against  her.  If  it  were  against  her 
atone,  she  might  be  taken  in  execution  and  confined  in  prison, 
irithoat  the  means  of  relieving  herself  firom  confinement.  That 
property  which,  before  marriage,  was  her  personal  estate,  now 
belongs  to  her  husband,  and  is  at  his  disposal.  The  usufruct  of 
her  real  estate  also  belongs  to  him;  and  whatever  she  may 
aequire  by  her  industry  is  hia  The  law,  therefore,  will  not 
place  her  in  a  condition  altogether  dependent  on  the  good  will 
of  her  husband.  He  must  also  be  imprisoned,  as  well  as  his 
wife.  This  will  be  a  sufficient  inducement  for  him  to  exert  him- 
self to  discharge  the  debt  of  his  wife,  that  he  himself  may  be 
released  firom  prison.  Whenever  the  husband  is  released,  the 
wife  is  also  released*  Even  when  the  husband  breaks  jail  and 
escapes,  the  wife  must  be  released.  The  law  upon  this  subject, 
I  believe,  is  as  follows:  When  legal  proceedings  are  had  against 
die  husband  and  wife,  on  mesne  process,  and  the  wife  is  arrested ; 
if  the  husband  abscond  and  cannot  be  taken,  the  wife  must  be 
dischai^ged ;  for  she  shall  not  be  imprisoned  without  her  husband. 
If  both  are  arrested,  she  shall  be  discharged,  upon  filing  common 
bail,  if  the  husband  be  bailed.  If  he  go  to  prison,  she  will  be 
imprisoned,  unless  she  find  substantial  bail,  (a)  If,  on  the  trial, 
the  husband  be  acquitted,  no  judgment  can  be  rendered  against 
the  wife,  although  there  is  a  verdict  against  her;  for  she  shall 
not  be  liable  to  be  imprisoned  without  her  husband.  If  the 
husband  and  wife  be  surrendered  after  judgment  against  them, 
and  he  be  not  charged  in  execution,  she  shall  be  discharged  out 
of  custody,  upon  filing  common  bail.  If  *  execution  p^^^-. 
have  issued)  it  seems  to  be  a  question  whether  the  wife  ^  ^ 
can  be  taken  and  confined  without  her  husband.  I  believe  it  to 
be  a  principle  not  to  be  departed  from,  that  a  wife,  deprived  of 
the  means  of  paying  her  debts,  shall  not  beheld  in  prison,  unless 
the  husband  is  also  holden.  (1) 

<«)  SStnu,llS7,l«7S;  1  Wllf^lM;  Bftrnef,M;  SBl.,  7»;  1  VeDt.,49. 

(1)  The  modeni  English  reports  furnish  many  cases  in  which  the  liability  of  the 
wife  to  imprisonment  on  menu  process,  or  execution  for  debts  due  from  her  dum 
19 
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I  know  that  it  is  said,  when  ahe  is  taken  on  ezeeution  againat 
her  and  her  husband,  although  her  husband  is  not  taken,  that 
she  shall  not  be  discharged.  The  truth,  I  api^rehend  to  be,  that 
the  wife  may  be  taken,  although  the  husband  be  not  taken ;  but 
if  the  husband  abscond  and  cannot  be  taken,  the  wife  must  be 
discharged.  She  may  be  holden  until  a  reasonable  time  has 
elapsed  £>r  taking  the  husband,  and  no  longer.  One  thing  is 
certiun,  that  if  the  husband  and  wife  be  both  taken  and  confined 
in  jail,  and  the  husband  ^aoap&a,  the  wife  must  be  discharged. 
She  may  be  held,  in  that  case,  a  reasonable  time,  that  the  hua- 
band  may  be  retaken ;  but  if  he  go  o£E)  she  cannot  be  holden. 

(«)  (1), 

In  the  case  of  Wardell  v.  Ckx>ch,  reported  in  7  East.,  582,  a 
married  woman  was  discharged,  on  filing  common  bail,  firom  an 
arrest  for  a  debt  contracted  by  her,  living  on  a  separate  mainte- 
nance.   It  does  not  appear  that  there  was  any  covenant  to  live 

Ca)Seld^»ft;  lV«iil.,U. 

solck,  is  very  fully  discussed.  As  furnishing  a  reason  why  the  liability  of  the  hn>- 
band  for  the  debts  of  the  wife  should  cease  upon  the  dissolution  of  the  ooverture^ 
they  may  be  worthy  of  consideration ;  but  as  in  most  of  the  United  States  the 
debtor  is  no  longer  liaMe  to  imprisonment  in  aeticms  ex  contraehi,  except  in  a  few 
instanoefl^  specially  ennmeratod  In  the  statutes,  the  necessity  of  a  thoroogh  know- 
ledge of  this  branch  of  the  law  is  in  a  measure  superseded.  In  Yennont^  l^ 
express  statute  proYision,  females  cannot  be  imprisoned  in  actions  upon  contractk 
and  the  same  humane  proyision  exists  in  many  of  the  other  States.  Rer.  Stat.,  Tt^, 
1839,  p.  88. 

The  general  proposition  that,  where  hnsband  and  wife  are  both  arrested,  the 
wife  will  be  discharged  upon  filing  common  bafl,  is  correct^  for  the  reason  that  no- 
body can  be  supposed  to  undertake  for  a  wife  who  has  no  property  of  her  own ; 
but  this  rule  has  its  exceptions.  If  it  is  made  satisfactorily  to  appear  that  the  wife 
has  wiiyuUy  and  mala  ftde  represented  herself  to  the  plaintiff  as  a  femme  «ofa;  the 
courts  will  not  relieve  her,  but  they  will  if  it  appear  that  the  credit  was  gfyen  to 
her  as  a  frntne  cmmi.  Waters  «.  Smith,  6  Term  Sep.,  461 ;  Pitt  v.  Tbonpsoii,  1 
East,  16;  Crookes  v.  Fry,  1  Bam.  k  A.,  166;  Collins  tr.  Bowed,  1  Hew  Rep<,  54; 
Pritchard  v.  Cowland,  2  Marshy  40;  Pam^  9.  Taylor,  1  Turn,  ft  Ry^  100 ;  Harrej 
e.  Oooke,  1  Bam.  ft  A.,  747;  Holloway  v.  Lee,  2  Mod.,  211;  Carlisle  v.  Starr,  9 
Price,  161. 

(1)  See  Commonwealth  v.  Badlam,  9  Pick^  362 ;  McEinstry  v.  Davis,  8  Oow.^ 
399.  But  if  it  appears  that  ahe  hat  no  separate  property  to  disduirge  the  debl;  aha 
will  be  discharged  from  vnprisoiuDe»t  S^parioi  v.  BeO,  8  Bam.  ft  CresBn  1 ;  2  Manab 
ft  By.,  124. 
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separate.  There  was,  indeed  a  separate  maintenance,  as  long  as 
they  lived  separate,  bat  he  might  reclaim  her  when  he  pleased. 
His  marital  rights  might  then  have  been  affected,  if  she  were  not 
disduu^ged  on  filing  common  baiL  Whenever,  therefore,  the 
eovertnre  is  at  an  end,  the  reason  of  his  liability  ceases.  One 
ease  alone  can  be  found,  which  forms  an  exception  to  this  rule, 
which  is,  when  a  woman  is  sued  before  marriage,  and  during  the 
pendency  of  the  suit  she  marries,  in  this  case,  the  judgment  and 
execution  must  follow  the  original  process ;  and  although  she  be 
married,  she  is  taken  in  execution  by  her  maiden  name,  and  may 
be  imprisoned  on  such  execution  without  her  husband. 

*  There  is  a  case  in  Style,  138,  where  a  suit  was  brought 
for  slander,  against  husband  and  wife,  for  the  slander  of  ^       -' 
ihe  wife.    Pending  the  suit  the  husband  died,  and  the  wife  mar- 
ried another  husband.    The  court  inclined  to  the  opinion  that 
ihe  plaintiff  ^s  writ  would  abata 

This,  I  apprehend,  is  opposed  to  the  current  of  authorities. 
It  is  in  itself  unreasonable  that  a  femme  defendant  should  have 
it  in  her  power,  by  her  own  act,  to  abate  the  plaintiff's  suit  (1) 

If  a  femme  sole  plaintiff  should  marry,  it  would  be  reasonable 
that  her  suit  should  abate,  for  it  was  her  own  act 

The  rule  laid  down,  that  the  husband  is  never  liable  for  the 
debts  of  his  wife  after  coverture  is  at  an  end,  may  perhaps  be 
considered  as  inoperative  in  the  following  case ;  though,  in  that^ 
it  18  literally  true.  If  husband  and  wife  are  sued  for  the  debt 
of  the  wife,  and  judgment  is  obtained  against  them,  and  before 
judgment  is  collected  the  wife  dies,  yet  the  husband  must  pay 
ike  debt  It  should  be  observed,  however,  that,  by  the  judg- 
ment|  the  debt  becomes  the  debt  of  the  husband  as  well  as  of  the 

(1)  Sed  Qu.  Wm  the  suit  in  that  case  abated  bj  the  marriage  of  the  wi!fe,  or 
w  th0  death  of  the  husband  the  cause  of  abatement? 

Bi  Ke«r  Tork,  ''no  action  shall  abate  hj  the  death,  marriage,  or  other  disabilitj 
of  tt  paiif,  or  the  transfer  of  any  interest  therein,  if  the  cause  of  action  suryire  or 
oontinae;"  And,  in  such  cases,  *'  the  court,  on  motion,  at  any  time  within  one  year 
tjwratfter,  or  afterwaids  on  a  supplemental  complaint,  may  aUow  the  action  to  bo 
emtmued  bj  or  i^painsft  his  representative  or  successor  in  interest.**  New  York 
0^  asa  121 ;  OonpOed  Statutes  of  Vermont  18M,  page  403,  sea  8 
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wife.  The  husbandi  therefore,  notwithstanding  the  death  of  the 
wife,  is  bound  to  pay  it  (a)  (1) 

Although  the  husband  is  not  liable  for  the  debts  of  the  wife 
dam  soloj  after  coverture  is  ended ;  jet,  if  the  debt  were  con- 
tracted for  certain  articles,  which  came  to  the  use  of  the  husband 
after  the  death  of  the  wife,  chancery  will  decree  that  he  pay  such 
debt,  (i) 

The  debts  of  the  wife,  contracted  while  sole,  are  discharged 
by  the  bankruptcy  of  the  husband ;  and,  in  case  of  his  death, 
will  not  survive  against  her.  (c)  (2) 

The  husband  is  not  only  liable  to  pay  the  debts  contracted  by 
the  wife  whilst  a  femme  sok^  but  he  is  also  liable  for  her  torts 
committed  before  marriage,  provided  the  damages  are  collected 
during  coverture.  *  She  must  be  joined  with  him  in  the  ^^q-, 
suit;  for  she  is  also  liable.  In  case  of  his  death,  before  ^  ^ 
damages  are  recovered,  she  alone  is  liable,  {d)  In  case  of  her 
death  before  damages  are  recovered,  he  is  not  liable ;  for  the 
coverture  is  at  an  end.  He  is  not  liable  as  her  administrator,  if 
she  have  left  choses  in  action,  although  he  is  for  the  payment  of 
her  debts  to  the  extent  of  assets ;  for  being  a  tort,  it  dies  with 
the  person,  {e)  (8) 

The  husband  is  liable  for  her  torts  committed  after  mar- 
riage. (4)    If  they  were  committed  by  his  order,  or  in  company 

(a)  1  Sld.,  887.  (P)  1  Eq.  C.  Ab..  60.  (e)  P.  Wms..  M8,  m. 

(<0  1  Loon,  81t.  (0)  1  Bon., «. 

(1)  So  if  the  husband  and  wife  had  reooyered  m  the  right  of  the  wife,  and  had 
judgment,  the  husband  might  sue  out  execution  after  the  death  of  the  wife.  Cia 
Gar,  208;  Salk.,  116,  pL  7;  Garth.,  416;  2  Ld.  Baym.,  1050. 

The  husband,  as  administrator  of  his  deceased  wife,  is  bound  to  pay  her  debts  to 
the  extent  of  the  assets  reoeiyed  by  hiuL  And,  "  if  he  take  out  letters  of  adminis- 
tration on  her  estate,  he  shall  be  presumed  to  have  assets  in  his  hands,  sufScient 
to  satisfy  her  debts,  and  shall  be  liable  therefor."  New  York  R.  S.,  5th  ed.,  toL 
3,  ch.  6,  sec  29.  And  it  was  held,  in  the  case  of  Lockwood  v.  Stockhohn,  11  Paige, 
87,  that,  if  the  husband  intermeddles  with  his  deceased  wife's  property,  without 
taking  out  letters  of  administration  on  her  estate,  he  would  be  liable  for  her  debta 

(2)  Lockwood  v.  Salter  and  wife,  2  Neville  ft  Manning's  Rep.,  255 ;  Sparks  v. 
Bell,  8  Bam.  k  Cress.,  1. 

(3)  1  Chit  PL,  77,  79;  Hank  et  ux,  v.  Harmun  et  itx^  6  Burn.,  43;  Bac  Abr., 
tit  Baron  ond  Femme,  L. 

(4)  2  Kent's  Com.,  149.  The  husband  and  wife  should  be  joined  as  co-defend- 
ants in  an  action  for  the  tort  of  the  wife,  although  it  was  the  sole  act  of  the  wifb. 
Matthews  v.  Friestil,  2  B.  D.  Smith  (N.  Y.),  90. 
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with  Um,  lie  alone  is  liable.  In  case  of  his  death,  they  do  not 
somve  against  her;  for,  in  those  cases,  they  are  not  considered 
as  the  torts  of  the  wife,  but  of  the  husband.  She  is  excused 
from  any  liability,  upon  the  ground  of  a  presumed  coercion  by 
the  husband.  Here  it  may  be  worth  notice,  that  this  is  a  singu- 
lar ground  on  which  to  excuse  a  tort  It  is  not  to  be  found  in 
other  cases.  No  servant,  or  other  person,  except  a  wife,  when 
coerced  by  the  order  of  his  superior  to  Commit  a  tort,  is  excused 
!iom  being  liable  in  damages  to  the  person  injured.  If  the  tort 
be  not  committed  in  the  presence  of  the  husband,  or  by  his  order 
or  request,  the  husband  is  liable,  (a)  (1)  In  this  case,  however, 
the  wife  is  also  liable,  and  must  be  joined  in  the  suit  with  her 
husband*  The  wrong  is,  in  such  a  case,  considered  as  her  wrong ; 
and  the  husband  is  answerable  with  the  wife,  for  reasons  before 
given  for  his  liability  for  her  contracts  made  before  marriage. 

A  query  is  suggested  by  the  editor  of  Palmer's  Eeports,  whether 
there  is  any  remedy  where  a  femme  covert  takes  up  goods  of  a 
tradesman,  affirming  that  she  is  a  femme  sole.  In  such  a  case,  if 
the  goods  come  to  the  use  of  the  husband,  he  will  be  chargeable 
on  the  implied  contract  If  they  do  not,  he  will  not  be  liable  on 
any  contract ;  but  he  will  be  for  the  fraud  of  the  wife.  I  enter- 
tain no  doubt  of  his  liability  on  the  same  ground  as  he*  j-^,--., 
would  be  liable  for  any  other  tort  committed  by  his  wife,  *•  •* 
to  which  he  was  not  privy.  K  his  wife  had  destroyed  the  trades- 
man's property  by  any  act  of  violence,  although  this  was  done 
against  his  will,  yet  he  would  be  liable,  together  with  his  wife, 
in  an  action  of  trespass  vi  et  armis.  So,  if  the  tradesman  be 
cheated  out  of  his  property  by  a  wife,  the  husband  is  liable, 
t(^etibier  with  the  wife,  in  an  action  of  trespass  on  the  case. 

For  offences  by  the  wife  against  the  laws,  where  the  punish- 
ment inflicted  is  nothing  more  than  a  fine,  the  husband  is  liable 
with  the  wife  in  all  cases.     Where  the  punishment  inflicted  is 

(d9  1  BoIL,  951 ;  Levins.,  IS;  Cro.  Cu.,  STB. 

(1)  Hai^.  P.  0.,  b.  If  ch.  1,  sec,  9;  3  BL  Com.,  414;  2  Kent's  Com.,  150. 

The  words,*  that  '*  S.  and  hia  wife  stole  one  thouaand  dollars  in  gold,*^  would  not 
•Mtain  aa  action  hj  the  wife  with  her  husband,  beoause  they  import  a  charge  of 
itealing  in  his  presence.  Bash  v,  Sommer  and  wife,  20  Penn.,  169. 
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imprisonment  or  corporal  punishment,  the  wife  alone  is  to  be 
punished,  unless  she  committed  the  offence  in  his  company,  or 
by  his  command.  (1) 

If  the  wife  be  liable  to  the  penalty  of  a  statute,  the  husband 
must  be  party  to  the  action  or  information.  A  femme  covert 
is  within  all  statutes  which  provide  a  remedy  for  an  actual 
wrong.  (2) 

A  wife  is  fined  for  a  riot,  trespass,  or  other  offence ;  such  fine 
shall  not  be  levied  on  the  husband,  unless  she  committed  the 
offence  by  his  coercion,  (a) 

The  case  of  the  wife,  as  respects  her  liability  to  punishment 
for  crimes,  is  different  from  any  other  which  exists  in  society* 
Children  or  servants  are  punishable  for  crimes  which  they  com- 
mit in  obedience  to  the  command  of  their  parents  or  masters,  or 
by  their  coercion ;  but  a  wife  is,  in  many  cases,  privileged  fit>m 
punishment,  for  offences  against  the  laws  of  society ;  provided 
she  commits  the  offence  by  the  coercion  of  the  husband.  His 
command  to  commit  the  offence,  is  in  law  deemed  coercion, 

(a)  11  Bept.,  88. 


(1)  It  seems  that^  for  any  crime  committed  by  the  wife,  without  the  coercion  or 
not  in  the  presence  of  her  husband,  she  alone  is  punishable.  H.  P.  C,  65;  4  BL 
CSom.,  29,  199.  If  she  receive  stolen  goods  by  her  own  separate  act,  without  the 
privity  of  her  husband;  or  if  he,  knowing  the  facts,  leave  the  house  and  forsake 
her  company,  she  alone  will  be  guilty  as  accessory,  for  the  coercion  which  is  sup* 
posed  to  be  conveyed  by  the  command  or  presence  of  her  husband  is  only  a  pre* 
sumption  of  law,  and  like  all  other  presumptions  may  be  repelled  Bac.  Abr^  tit. 
Baron  and  Femme,  6,  in  noH»,  But  she  is  not  affected  by  receiving  jointly  with 
her  husband  another  offender.  1  Hale,  48.  For  she  cannot  be  admitted  as  a  wit- 
ness to  discover,  even  c(^terally,  her  husband's  guilt  Stier  v.  Bowman,  13  Pet. 
Rep.,  209.  See  also  Martin  v.  The  Commonwealth,  1  Mass.  Sep.,  391 ;  Gommoii* 
wealth  a.  Trimmer,  id.,  4*76;  Commonwealth  v.  Neal,  10  id.,  152 ;  Rex  v.  Atkil|BOl^ 
BttSseU  on  Cri.,  20 ;  Bex  v.  Dicks,  id.,  16;  Archer's  case,  1  By.  ft  Moa  C.  Cas^ 
143. 

In  an  indictment  against  a  married  woman  for  receiving  stolen  goods,  held  unne- 
cessary to  allege  that  the  offence  was  not  committed  by  the  coercion  of  her  hus- 
band. State  V,  Nelson,  29  Maine,  329. 

(2)  Hawk.  P.  C,  3  But  in  such  case  the  husband  may  be  proseooted  alone. 
Hasbrouck  v.  Weaver,  10  John.  Rep.,  256. 

Husband  and  wife  may  be  Jointly  indicted  for  a  single  act  of  retailing  ardenk 
spirits.  Hamors  v.  Case,  8  Gratt.,  698. 
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When  it  is  committed  by  her  in  his  company,  if  he  joins  in 
oommittiDg  it,  or  also  encourages,  or  in  any  way  approyes  thereof 
the  law  presumes  that  whatever  the  wife  does  is  done  by  the 
hnsband^s  coercion.  This  is  the  law,  not  only  as  it  respects 
iuferior  misdemeanoiB,  but  also  capital*  offences;  provi-  p^^,,.-. 
ded  their  criminality  arises  in  whole  or  in  part  from  their  '-  ^ 
being  offences  against  civil  society.  On  this  ground  it  is,  that 
she  is  not  liable,  i^  by  the  coercion  of  her  husband,  she  commits 
theft  or  even  burglary.  (1)  To  this  rule  there  are  two  excep- 
tions, viz.,  treason  and  the  keeping  of  a  brothel.  The  former  is 
■apposed  to  be  an  offence  so  dangerous  to  society,  that  even  the 
coercion  of  a  husband  is  no  excuse.  The  latter  is  an  offence  of 
which  the  wife  is  supposed  to  have  the  principal  management 
When  the  offence  is  purely  malum  in  se,  and  the  crime  would 
hare  been  the  same  if  men  had  never  associated  together  in 
society,  as  in  the  case  of  murder;  in  such  case  the  wife  is  liable, 
although  she  acts  under  the  coercion  of  the  husband.  In  all 
cases  where  she  commits  offences,  not  being  under  the  coercion 
of  her  husband,  she  is  as  liable  to  punishment  as  any  other  person. 
When  it  is  laid  down  that  the  husband,  in  view  of  the  law,  is 
the  guilty  person,  if  the  wife  commits  an  offence  in  his  company, 
the  law  presuming  that  it  was  done  by  his  coercion,  it  seems  to 
me  that  the  rule  is  too  broad.  The  husband  may  show  that  the 
offence  was  committed  against  his  will ;  for  it  surely  would  be 
absurd  to  punish  the  husband  for  what  was  done  by  his  wife 
against  his  wilL  (2) 

(1)  She  riiall  not  be  puniBhed  for  committing  a  theft  in  the  company  of  her  hua- 
iMmd.  H.  P.  0^  €5 ;  ICartln  p.  The  Commonwealth,  1  Mass.  Bep.,  391 ;  Common- 
wealth V.  Neal,  10  idL,  162.  Nor  be  deemed  accessory  to  a  felony,  for  receiving  her 
hnrtand  who  has  been  guUty  of  it,  as  her  husband  shall  be  for  receiving  her.  H. 
P.  Cu,  66;  2  Hawk.,  461.  Nor  liable  on  an  indictment  for  disposing  of  forged 
Bolea.  Bex  v.  Atkinson,  Rus.  on  Cri,  16. 

(2)  This  is  most  certainly  the  correct  opinion,  for  it  is  well  settled  that  the  pre- 
amnption  of  the  coercion  of  the  husband,  like  any  other,  may  be  repelled.  2  Kent's 
Com.,  160;  Bac.  Abr.,  tit  Baron  and  Femme,  G. 

The  wife  may  be  indicted,  convicted  and  punished  in  coigunotion  with  the  hus- 
band, if  the  )>reeumption  of  coercion  arising  Arom  the  fact  of  his  presence  is 
Nibotted.  State  •.  Parkerson,  1  Strobhart,  169.  The  presumption  of  ooercfon, 
irtiero  the  act  fa  done  in  the  presence  of  the  husband,  is  only  j»r<m«  fade,  and  may 
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When  an  action  is  brought  against  husband  and  wife  for  a 
battery  by  them  committed  together,  and  both  are  found  guilty, 
judgment  must  be  arrested ;  for  the  wife,  under  such  circum- 
stances,  could  not  commit  a  battery. 

It  is  in  general  true,  that  the  husband  is  oompellable,  during 
the  coverture,  to  perform  those  duties  which  were  incumbent  on 
the  wife  to  fulfill  before  marriage.  As,  when  a  man  marries  a 
widow,  who  has  children  whom  she  is  able  to  maintain ;  in  this 
case  it  has  been,  I  apprehend,  a  received  opinion  in  Connecticut^ 
that  the  husband,  by  the  marriage,  becomes  liable  to  maintain 
them.  But  if  the  widow  whom  he  married  was  a  pauper,  having 
r  »7R1  ^^^^^  *  ^^^  yreie  paupers,  as  there  was  no  duty  incum. 
^  ^  bent  on  this  -v^dow  to  maintain  her  own  children,  neither 
is  there  any  duty  on  the  husband  to  maintain  them.  See  Black* 
stone's  Com.,  4th  vol.,  28. 

In  the  case  of  Tubbs  v.  Harrison,  4  T.  Bep.,  118,  it  is  holden, 
that  a  husband  is  not  bound  to  maintain  his  wife's  child  by  a 
former  husband.  Why  should  he  not  be  obliged,  during  cover- 
ture, to  fulfill  this  duty  of  his  wife,  as  well  as  other  duties?  It 
seems  to  me  that,  if  the  wife  were  liable  to  maintain  her  child 
when  sole,  that  it  is  a  violation  of  the  rule  to  hold  that  a  husband 
is  not  obliged  to  fulfill  those  duties  which,  before  marriage,  she 
was  bound  to  fulfill.  To  say  that,  in  such  a  case,  the  husband  is 
not  bound  to  maintain  them,  is  making  an  unnecessary  excepti(Hi 
to  this  rule.  The  mother  is  as  much  bound  to  maintain  her  child 
when  the  fsither  is  dead,  as  the  father  was  when  living,  if  the 
child  has  not  property  sufficient.  (1) 

be  repelled.  Wagner  v.  Bill,  19  Barb.,  321.  In  crimes  less  than  murder,  the  wifo 
ifl  presumed  to  act  under  the  coercion  of  her  husband,  but  the  marriage  must  b* 
clearlj  made  out  Dayis  v.  State,  15  OhiOy  12. 

(1)  Although  this  may  seem  to  militate  against  the  general  principle,  that  a  hus- 
band is  liable  to  perform  those  duties  incumbent  on  the  wife  before  corerture,  still 
the  case  of  Tubbs  r.  Harrison  maj  be  taken  as  declaratory  of  the  true  doctrine  of 
the  common  law.  The  case  of  Rex  r.  Munden  or  Monday,  1  Strange,  190,  and 
Fort,  303,  was  recognized  as  of  binding  authority  by  Lord  Kbntoit,  in  Tubba  «. 
Harrison.  In  the  case  of  Bex  v.  Bonier,  Ld.  Raym.,  1454,  decided  in  the  King's 
Bench  in  1720,  an  order  upon  the  father-in-law,  to  maintain  his  daughter-in-law, 
was  quashed  on  the  authority  of  the  case  in  Strange. 

The  same  doctrine  is  also  declared  in  a  case  decided  in  New  Torlc.  EUiolt  v. 
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Sooa-in-law  are  not  obliged  to  maintain  the  pauper  parents  of 
their  wiyes.  This  case  is  an  exception  to  the  rule;  for,  before 
marriage  the  wives  were  obliged  bj  law  (if  thej  were  of  suffi* 
dent  ability)  to  maintain  their  necessitous  parents,  (a)  It  is  not 
Teiy  easy  to  discover  the  principle  which  governs  this  exception 
to  the  general  rule.  Perhaps  it  consists  in  an  anxious  desire  to 
preserve  domestic  tranquillity,  which  might  be  endangered  by 
the  operation  of  the  general  rule. 

In  4  T.  R,  118,  on  a  question  whether  the  husband  is  bound 
to  maintain  his  wife's  child  by  a  former  husband,  the  broad  pro- 
positioii  that  he  is  not,  seems  to  be  recognized  as  law.  It  seems 
the  court  determined  this  case  on  the  authority  of  the  case  in 
Strange,  that  a  husband  is  not  bound  to  maintain  his  wife's 
mother ;  and  it  is  there  said  that  the  statute  of  Eliz.,  which 
provides  that  children  should  maintain  their  parents,  extends 
only  to  natural  relations.  If  this  were  the  real  ground  on  which 
the  ease*  in  Strange  was  determined,  I  should  very  much  ^^^^-^ 
doubt  the  propriety  of  extending  it  to  the  case  in  question.  ^      ^ 

It  is  a  general  rule,  that  whatever  duties  are  incumbent  on  the 
wife  to  perform  before  marriage,  become  the  duties  of  the  hus- 
band afterward  to  perform  during  coverture. 

K  case  of  the  duty,  created  by  this  statute,  of  children  main<* 
taining  their  parents,  it  has  always  been  held,  that  inability  to 
maintain,  for  want  of  property,  excuses  the  child.  Of  coursci 
when  a  female  marries,  no  duty  is  incumbent  on  her;  and  if  the 
statute  extends  only  to  natural  relations,  the  husband  is  not 
bound.  But  other  duties  before  marriage,  which  were  duties  at 
common  law,  remain  duties  upon  the  wife  after  marriage,  not- 

(a)  1  Stm.,  190. 

Lewia,  3  Edwards'  Bep.,  40.  It  waa  there  held  that  where  a  debt  accrued  in  faror 
of  the  husband,  against  the  children  of  his  wife  hj  a  former  marriage,  for  board 
and  monej  paid,  it  would  not  be  discharged  hy  a  mere  declaration  preyed  to  hare 
been  made  bj  him,  that  he  did  not  intend  to  charge  them,  and  that  the  court  could 
order  the  amount  to  be  paid  directly  to  him,  without  its  passing  into  the  hands  of 
an  administrator,  provided  all  the  debts  of  the  deceased  father  hare  been  paid. 
But  if  he  takes  the  children  of  his  wife  by  a  former  marriage  into  his  family,  it  is 
said  by  some  anthorities,  that  he  stands  in  looo  parentis,  and  will  be  liable  on  a 
oootract  made  by  her  for  their  education  and  maintenance.  Stone  •.  Garr,  2  Esp. 
Caa,  1;  Cooper  v,  Martin,  4  East,  82. 
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ivithstandiDg  the  wife's  inability,  tbrougli  want  of  property,  to 
difloharge  them.  This  is  the  case  with  all  the  debts  which  she 
owed.  So,  too,  her  obligation  to  maintaia  an  infant  son  is  a 
duty  at  common  law,  unless  he  has  property  to  maintain  him* 
self,  or  she  herself  is  a  pauper,  neither  of  which  appears  to  have 
been  the  fiatet  In  this  case,  her  obligation  to  maintain  her  in&nt 
son  did  not  depend  upon  any  statute ;  but,  like  all  other  duties, 
is  incumbent  upon  her  at  common  law,  and  passed  to  her  hus* 
band  on  the  marriage.  If  a  female  child's  liability  to  maintain 
a  parent  be  created  only  by  statute ;  as,  on  her  marriage,  she 
becomes  unable,  the  duty  ceases:  for  inability  in  the  case  of 
maintenance,  under  the  statute,  excused.  But,  if  the  liability  to 
maintain  be  created  by  the  laws  of  nature,  the  duty  remains  after 
she  is  married.  In  1  Sid.,  114,  there  is  a  case  where  A  married 
B,  who  had  a  large  personal  estate.  She  died,  and  left  a  grand- 
child, a  pauper.  In  this  case  it  was*  resolved,  that  A  roust 
maintain  this  grandchild.  This  case  is  not  analogous  to  the 
general  law,  that  the  husband  is  not  obliged  to  fulfill  the  duties 
of  the  wife,  after  coverture  is  at  an  end; 
r«77i  *The  statute  of  Eliz.  provides,-  that  parents  shall  sup- 
*•  ^  port  their  children,  and  children  their  parents,  when  they 
become  unable  to  support  themselves.  A  question  of  construc- 
tion arises  on  this  statute,  respecting  which  I  have  never  heard 
of  any  decision.  It  is  this:  the  pauper  has  a  parent  who  is  able 
to  support  him,  and  children  who  are  able  to  support  him.  Are 
both  parents  and  children  bound  in  such  case  to  contribute?  As 
&r  as  I  have  heard  concerning  the  practice,  it  is  this :  that  the 
children  only  contribute.  I  am  of  opinion  that  such  a  practice 
is  correct  Children  are  under  greater  obligations  to  their  parents 
tiian  parents  are  to  their  children ;  and  in  most  instances,  chil- 
dren are  becoming  more  and  more  able,  and  parents  more  unable, 
to  discharge  the  duty  of  maintenance.  Children  owe  their  sup- 
port,  in  infancy,  to  their  parents ;  and  when  their  parents  are 
helpless,  they  are  bound,  in  their  turn,  to  administer  to  their 
wants.  (1) 

(1)  Chancellor  Kent  treats  the  obligation  of  the  child  to  support  his  parent  as 
(me  resting  entirel/  in  statute  prorisions,  and  expressly  says  that  the  common  law 
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We  have  seen  that,  when  a  -wife  commits  an  iojurj  by  the 
presumed  coercion  of  the  husbaad,  she  is  not  liable  for  that 
injniy.  So,  too,  if  a  wife  have  been  compelled  to  commit  an 
offence  against  the  laws  of  society,  by  the  coercion  of  the  hns* 
band,  (his  command,  or  his  presence  with  her,  if  he  commits  the 
same  olSence,  being  sufficient  evidence  of  coercion,)  she  shall  be 
privileged  from  punishment  This  is  true  wherever  the  offence 
is  malum  profubitum;  and  wherever  it  is  an  offence  against  pro- 
perty, however  atrocious,  even  if  a  capital  offence,  as  in  cases  of 
theft  and  burglary.  (1) 

It  is  worthy  of  remark,  that  such  privilege  is  never  extended 
to  any  other  case  but  to  that  of  a  wife.  K  a  servant  commit  a 
crime  by  coercion  of  his  master^  it  does  not  furnish  any  excuse 
for  his  conduct  to  the  demands  of  j  ustice.  This  privilege  does  not 
extend  to  those  offences  which  would  have  been  crimes  in  a 
stale  of  nature,  independently  *  of  civil  society,  as  murder  p^^^Q-. 
or  the  lika  Coercion,  also,  is  no  plea  in  case  of  trea-  '-  -' 
son.  (2) 

There  is  one  case  where  the  wife  may  be  presQmed  to  be  under 


none  to  enforce  this  plain  oUigation  of  the  law  of  nature ;  and  it  has  often 
been  decided,  that  a  moral  du^,  unsupported  by  some  previous  legal  obligation,  la 
not  a  sufficient  consideration  upon  which  to  raise  a  promise,  and,  consequently,  that 
tiie  promise  of  a  son  to  become  responsible  for  past  expenditures  in  the  relief  of  an 
Ulgent  parent,  or  vioeveraa^  was  not  binding  in  law.  Mills  v»  Wyman,  3  Pick.  Rep., 
S07 ;  Oook  V.  Bradley,  7  Conn.  Rep.,  67.  This  subject^  however,  will  be  men 
^ipropriately  considered  in  treating  of  the  relation  of  parent  and  child. 

0)  See  note  1,  page  161,  and  cases  there  cited. 

(2)  Blackstone,  on  this  point,  treats  the  wife's  exemption  as  only  extending  to 
flioee  crimes  which  are  mahsm  prohibiiumf  and  observes  that  no  plea  of  coercion 
em  excuse  her  In  crimes  that  are  malum  in  «e,  and  prohibited  by  the  law  of  nature, 
as  murder  and  the  like,  not  only  because  these  are  of  a  deeper  dye,  but  also  since, 
in  a  state  of  nature,  no  one  is  in  subjection  to  another,  it  would  be  unreasonable  to 
•creen  an  offender  from  the  punishment  due  to  natural  crimes,  by  the  refinements 
and  subordinations  of  dvil  society.  And  in  treason,  also,  no  presumption  of  the 
kgosband's  ooerciou  can  extenuate  the  guilt  of  the  wife,  as  well  because  of  the  odious- 
ness  and  dangerous  consequences  of  the  crime  itself|  as  because  the  husband, 
having  broken  through  the  most  sacred  tie  of  social  community,  by  rebellion  against 
the  state,  lias  no  right  to  that  obedience  from  his  wife  which  he  himself,  as  a  sub- 
ject, has  forgot  to  pay. 
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ihe  coercion  of  the  husband,  and  yet  be  punishable ;  that  is, 
where  she,  with  him,  keeps  a  brothel,  (a)  (1) 

A  wife  cannot  be  made  an  accessory  after  the  tact  to  felony, 
by  any  aid  or  comfort  given  to  her  husband ;  but  if  the  wife 
procure  her  husband  to  commit  a  felony,  she  is  an  accessory 
before  the  fact  (ft) 


[79»]  ♦CHAPTER  VI. 

Those  Contbacib  sntessd  into  by  the  Wife,  bt  which  thx 
Husband  is  bound,  and  not  thb  Wife;  he  being  con- 
sidered IN  Law  as  making  those  Contbacis  thbough  the 
Agenct  of  his  Wife. 

It  is  an  indisputable  rule,  that  the  wife  can  act  as  attorney  to 
her  husband.  Every  contract,  therefore,  entered  into  by  her,  in 
pursuance  of  an  express  authority  given  to  her  by  her  husband, 
is  binding  upon  him,  it  being  his  contract  In  this  case  the 
principle  is,  that  he  consented  to  the  contract,  agreeably  to  the 
maxim  that,  whatever  a  man  does  through  the  agency  of  anotheTi 
he  does  himself  (2) 

(a)  1  Hawk.,  9.  8;  1  Hale,  4S,  47. 

(b)  1  Hawk.,  9,  8;  1  Hale,  pp.  8, 45, 47;  4 Bl.  Com.,  98,  99. 

* 
(1)  Black.  Com.,  29.    For  the  reason,  as  Judge  B.  obsenres,  that  the  law  pre- 
sumes such  an  oflbnoe  to  be  generallj  conducted  by  the  intrigues  of  the  female 


(2)  Baa  Abr.,  tit  Baron  and  Femme,  J ;  Ela  v.  Card,  2  New  Hampshire  Bep., 
1*76;  Tjree  r.  Williams,  3  Bibb.,  368.  But  where  the  husband  and  wife  have  a 
joint  power  to  appoint  the  wife^s  estate  bj  a  formal  deed,  and  thej  agree  to  sell 
it|  the  agreement  is  not  binding  on  the  woman.  Martin  v.  tfitchell,  2  Jac  &  Walk, 
426. 

The  defendant's  wife,  as  such,  is  not  authorized  to  appear  for  him  in  a  suit  bef<Mre 
a  justice ;  but  where  she  appears  and  pleads,  employs  counsel,  amends  the  plead- 
ings, and  brings  the  defendant's  children  as  witnesses,  the  justice  is  warranted  in 
inferring  authority.  Hughs  v.  Mulvey,  1  Sandf .  8.  G^  92.  ^e  may  soil  and  oonvey 
proper^  of  her  husband,  and  the  jury  are  to  decide  fh>m  the  &cts  whether  she  was 
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He  is  also  bound  by  such  contracts  of  bis  wifcy  respecting  those 
nuittera  about  which  it  has  been  nsoal  for  her  to  contract^  and  for 
him  to  ratify,  on  the  same  ground  that  he  would  be  bound  if  his 
servant  had  contracted  for  him.  His  subsequent  ratification  of 
her  contracts  of  that  nature  furnishes  sufficient  evidence  that  he 
had  empowered  her  to  make  such  kind  of  contracts,  (a)  (1) 

(a)  1  Sid.,  198. 


ntfaorized  to  do  ao.  Jones  •.  Jones,  3  Strobhart^  316.  A  mortgai^e  of  her  hus- 
bmd^s  personal  property,  ezecated  by  the  wife,  in  his  presence  and  with  his  con- 
seD%  is  binding  upon  him.  Egerton  v.  Thomas,  6  Seld.  (9  K.  T.),  40 ;  Gates  v. 
Blower,  id.,  206.  To  render  a  husband  liable  on  a  negotiable  note  indorsed  hy  his 
wife,  it  must  be  shown  that  it  was  indorsed  bj  his  authority,  expressed  or  implied. 
Leeds  v.  Tail,  16  Penn.,  186 ;  Sawyer  v.  Catting,  23  N.  H.,  486;  Galusha  v.  Hitch- 
oo<^  29  Barb.,  193.  A  married  woman  may,  by  an  instrument  duly  acknowledged, 
appoint  her  husband  her  agent  to  dispose  of  her  estate,  real  and  personaL  Bose* 
burgh's  ezec'rs  v.  Steiling's  heirs,  27  Penn.,  292.  And  where  a  married  woman 
has  a  right  to  be  heard,  her  husband  may  appear  and  act  for  her  without  a  power 
of  attorney.  Morris  v.  Garrison,  2t  Penn.,  226;  Mackley's  estate,  20  Penn.,  4*78. 
Chapter  90,  section  8,  Laws  of  New  York,  1860,  provides  that  '*  no  bargain  or 
eoBtiact,  made  by  any  married  woman,  in  respect  to  her  sole  and  separate  property, 
or  any  property  which  may  hereafter  come  to  her  by  descent,  devise,  bequest  or  gift 
of  any  person  ezoept  her  husband;  no  bargain  or  contract  entered  into  by  any 
married  woman  in  or  about  the  carrying  on  of  any  trade  or  business  under  the 
statutes  of  this  State,  shall  be  binding  upon  her  husband,  or  render  him  or  lus 
pgoperty  in  any  way  liable  therefor.*^  See  also  General  Statutes  of  Massachusetts, 
1860,  p.  53S,  sec.  6.  Bevision  of  Iowa  Laws,  1860,  section  2606,  provides  that 
oontrada  made  by  a  married  woman  in  relation  to  her  separate  property,  or  those 
purporting  to  bind  herself  only,  shall  not  bind  her  husband.  By  the  act  of  22d 
Febmaiy,  1718,  of  Pennsylvania,  a  married  woman  may  become  a  femme  sole  dro- 
4er.  And  the  2d  section  of  the  act  of  May  4,  1866,  provides  that,  "whensoever 
ny  husband,  from  dmnkenness,  profligacy  or  other  cause,  shall  neglect  or  reftise 
to  provide  for  his  wife,  or  shaU  desert  her,  she  shall  have  all  the  rights  and  privi- 
leges secured  to  a  femme  eole  trader  under  the  act  of  22d  February,  1718."  Dun- 
lap*8  Sup.,  Laws  of  Penn.,  1864,  1866. 

(1)  BacL  Abr.,  tit  Baron  and  Femme,  H.  Where  a  wife  carried  on  business  on 
ber  own  account  during  the  imprisonment  of  her  husband,  and  he  returned  after 
his  discharge  to  her,  it  was  held  that  he  was  liable  for  articles  fhmiahed  in  the 
Bsme  business  after  his  return,  though  the  bills  were  made  in  the  name  of  the  wife. 
Feiera  v.  Anderson,  3  Bing.,  170.  So  where  the  wife  is  accustomed  to  make  any 
contracts,  with  the  knowledge  or  consent  of  the  husband,  he  will  be  bound  by  them. 
Fenner  ir.  Lewis,  10  John.  Bep.,  38.  But  the  wife  of  an  innkeeper,  intrusted  with 
tiie  bosiDess  of  the  inn,  in  the  absence  of  the  husband,  cannot  bind  him  to  contracts 
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He  ifl  boufid  to  fulfill  the  oontraetof  liis  wife,  when  it  is  such 
a  one  as  wires,  aedording  to  the  usage  of  the  country,  commonlj 
make.  If  a  wife  should  purehase  at  a  merchant's  store  such  arti- 
des  as  wives  in  her  rank  in  life  usually  purchase,  the  husband 
ought  to  be  bound ;  for  it  is  a  fair  presumption  thai  she  was 
authoriased  so  to  do  by  her  husband,  (a)  If,  howerer,  she  were 
to  purchase  a  ship  *  or  yoke  of  oxen,  no  such  presump- 
^  ^  tion  would  arise,  for  wives  do  not  usually  purchase  ships 
or  oxen. 

The  husband  is  bound  by  every  contract  of  the  wife  for  any 
article  purchased  by  her  which  comes  to  his  use,  and  of  which 
he  voluntarily  receives  the  benefit  It  may  be  said,  in  this  case, 
that  his  voluntarily  taking  the  benefit  of  the  purchase  furmshes 
evidence  that  he  authorized  her  to  make  the  purchase.  Whether 
it  furnishes  such  evidence  or  not,  there  is  another  principle  which 
will  make  him  liable,  independently  of  his  consent.  The  law 
Taises  an  implied  promise  of  every  man  to  do  that  which  in  jus- 
tice he  ought  to  do.  It  is  not  material  whether  he  consents  to 
be  bound  or  not  Nay,  if  there  be  the  most  undeniable  proof 
that  he  did  not  consent  to  be  bound,  yet  he  will  be  liable  in  an 
action  of  indebitatus  assumpsit  As  when  a  man,  from  the  most 
unjustifiable  motives,  or  the  foulest  fraud,  obtains  another's 
money,  he  is  answerable  in  an  action  of  indAitatus  assumpsit  for 
money  had  and  received  to  the  plaintiff's  use.  In  this  case  the 
nature  of  the  transaction  precludes  every  idea  of  consent,  unless 
we  suppose  that  an  unprincipled  villain,  at  the  moment  in  which 
he  is  wickedly  depriving  another  of  his  money,  honestly  consents 
to  restore  it  The  real  ground  of  recovery  in  that  case  and  many 
others  is,  not  any  real  or  supposed  consent  of  the  defendant,  but 
because  it  was  his  duty  to  restore  the  money  to  the  true  owner ; 
and  this  duty  the  law  will  enforce  by  an  action  of  assumpsit,  (1) 

(a)  1  Bol.,  8S0;  1  Sid.,  ISO ;  Stimn.,  M6. 

with  her  lodgers  at  less  than  the  ordinarf  rates.  Webster  v.  IfcGinnia,  5  Burn., 
236:  see  also  Spencer  v.  Tissue,  Add.,  316,  319.  And  a  contract  made  with  the 
wife  without  authority,  may  be  ratified  hy  the  husband  so  as  to  become  his  own. 
Mulford  V.  Young,  6  Ohio  Rep.,  294. 

(1)  In  seeking  for  that  point  at  which  the  husband^s  Uabilitj  on  the  contracts  of 
his  wife  for  goods  ceases,  several  droumstances  are  to  be  taken  into  consideration. 
1.  The  standing  of  the  parties  in  socie^  as  to  wealth.    2.  Whether  the  goods  fur- 
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Tbe  husband  is  bound,  sometimes,  by  the  contracts  of  his  wife^ 
when  he  woold  not  be  bound  if  it  were  not  for  the  peculiar 
cireumstmoeH  of  his  family.    If  the  husband  go  to  foreign  parts, 


8.  Whether  the  artides  ftimished  were  such  as  the  wife 
•ceasloiaed  to  oontnct  for  with  his  oonaent^  or  whether  he  Toluntarfly  recelyed 
•Dj  benefit  from  the  contrect  In  addition  to  thia^  it  is  sometimes  necessar/  to 
consider  the  husband's  willingness  to  famish  her  with  necessaries;  for  if  he  is 
Mogfat  to  be  diarged  on  the  ground  of  his  misconduct,  or  refusal  to  furnish  them, 
other  drcamstmoes  must  concur.  What  might  be  considered  necessaries  in  one 
caas^  would  not  in  snother.  Montague  v.  Benedict,  3  Barn,  k  Cress.,  is  an  instruo- 
Uto  case  on  this  suljeot.  This  was  assumpsit  for  goods  sold,  in  ^Hiich  it  appeared 
that  the  plaintifl^  a  Jeweller,  in  the  course  of  two  months  delivered  articles  of  Jew- 
•bj  to  the  wife  of  the  defendant,  to  the  value  of  £83.  The  defendant  was  a  oer* 
tifieated  spedal  pleader,  and  lived  in  a  f\irnished  house,  the  rent  of  which  was 
£100;  he  kept  no  man  servant,  and  lus  wife's  fortune  upon  her  marriage  was  less 
£4^000.  She  had,  at  the  time  of  her  marriage,  Jewelry  suitable  to  her  condi- 
And  had  never  wom,  in  her  husband's  presence,  any  articles  Aimished  htr 
bj  the  plaintiff.  It  fUrther  appeared  that  the  plaintiff,  when  he  went  to  the  defend- 
antTs  house  to  ask  for  payment,  alwajrs  inquired  for  the  wife,  and  not  for  the 
dsftndant  In  this  case  it  was  held  that  the  goods  so  fVimished  were  not  necessa- 
lisei  and  that^  in  the  absence  of  anj  proof  of  the  husband's  assent  to  the  contract 
the  action  oould  not  be  maintained.  In  support  oi  the  authority  of  Montague  «. 
Benedict,  see  Shelton  v.  Hoadley,  15  Conn.  Bep.,  535.  But  if  the  husband  permits 
hie  wife  to  assume  a  style  and  appearance  In  life  above  her  real  station,  be  is  liable 
for  neoesuries  suitable  to  such  apparent  condition.  Hunt  v.  Be  Blaquiere,  5  Bing., 
660. 

^  the  act  of  11th  AprO^  18i8,  of  Pennsylvania^  sea  8,  Dnnlap*s  Laws  of  Fobho 
sjlvania,  page  1125,  a  judgment  may  be  obtained  againat  both  husband  and  wife 
for  necesaaries  for  the  family,  and  if  no  goods  be  found  on  an  execution  against  the 
hMbaad  akme,  an  dUas  execution  may  be  issued  agahist  the  wife's  separate  property. 

Bn^  the  laws  of  Maine,  a  femrne  covert  may  cany  on  business  on  her  own  account^ 
and  no  action  can  be  sustained  against  the  husband  fbr  goods  and  chattetofbrnished 
m  the  coarse  of  her  business,  even  though  a  portion  of  the  proceeds  go  towards 
tiie  support  of  her  husband  end  family.  Colby  r.  Lamson,  39  Maine,  119;  Oxnard 
e.  Swanton,  39  id,  125.  But  where  the  purchases  and  sales  were  made  with  his 
^mtmmSmA^wk  and  conssDt,  and  he  participates  in  the  profits  of  the  business,  knowing 
to  be  each,  and  that  she  professed  to  act  for  him,  the  jury  may  infer  that  the 
were  made  on  his  credit  Id. 

le  AiahatnA  sad  Iowa,  the  expenses  of  the  femily  are  chargeable  upon  the  estates 
of  both  hosband  and  wife:  in  AUtwMna  sither  jointly  or  severally,  and  in  Iowa 
upon  the  estates  df  the  hnsband  and  wife  jointly  and  of  the  husband  severally. 
C6de  of  >i«h«"^  1862,  sea  198T;  Bevision  of  Iowa  Laws,  1860,  sea  2507. 

In  Mississippi,  '*  all  contracta  made  for  necessaries  for  the  family,  wearing  apparel 
for  herself  and  her  children,  by  the  wife,  or  by  the  husband  with  her  oonsent»  shall 
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upon  businesB,  which  detains  him  for  years,  there  neoessaiily 
resides  in  the  wife  a  more  than  ordinary  power  to  bind  the  hus- 
band by  her  contracts  in  providing  for  his  &mily  and  managing 
his  domestic  concerns.  (1)  The  case  would  be  the  same  when  the 
^  ^  husband*  is  incompetent  to  do  business,  by  reason  of 
^  ^  sickness  or  becoming  a  lunatic;  although  a  lunatic  is  not 
bound  by  his  own  express  contract,  yet,  when  his  wife  contracts 
for  him,  he  is  bound.  Although  there  must  of  necessity  be  the 
absence  of  consent  in  him  in  such  case,  yet  there  can  be  no  doubt 
of  his  liability.  Justice  requires  the  performance  of  such  con- 
tracts ;  and,  on  that  account,  he  ought  to  be  chargeable. 

The  husband  is  bound  by  his  wife's  contracts  for  necessaries 
for  herself  when  he  refuses  to  provide  them.  This  rests  wholly 
on  the  ground  of  its  being  a  duty  in  him  to  provide  necessaries 
for  his  wife,  which  the  law  will  enforce.  His  consent  is  not 
necessary,  and  it  can  never  be  presumed  in  the  case  where  he 
refuses  to  provide  them  for  her.  (a)  If  he  should  turn  her  out 
of  doors,  and  forbid  all  mankind  from  supplying  her  with  neces* 
saries,  yet  he  would  be  bound  to  fulfill  her  contracts  for  pecessa- 
ries.  The  case  is  the  same  if  she  depart  &om  her  husband 
with  reasonable  cause,  and  refuse  to  cohabit  with  him.  If  she 
depart  without  reasonable  cause,  he  is  not  liable  on  her  contracts 
for  necessaries,  unless  he  refuse  to  receive  her  into  his  house 
again,  and  there  maintain  her.  (b)    By  this  it  is  not  to  be  under- 

(a)  1  Salk.,  116;  Strtnge,  1314.  0)  Stn.,  875. 

be  binding  upon  her  separate  property.  Revised  Code  of  Laws  of  Mississippi,  1867, 
art  25.  In  Texas,  the  common  property  is  liable  for  necessaries.  Act  of  1848, 
Digest  of  Laws  of  Texas,  art  1395,  page  313.  In  CaUfomia,  a  married  woman, 
who  carries  on  business  on  her  own  account  under  the  statute,  is  responsible  for 
the  maintenance  of  her  children.  Act  of  April  12,  1852 ;  Wood's  California  Digest^ 
page  489,  sea  4,  art  2627. 

(1)  Where  a  man  deserted  his  wife  and  fiunily,  leaying  her  keeping  a  boarding- 
house,  without  any  other  means  of  support,  and  did  not  return  to  them,  or  make 
any  provision  for  them,  and  the  wife  continued  the  business,  and  conducted  it 
in  a  reasonable  and  proper  manner,  to  obtain  the  means  of  support,  it  was  held 
that  the  husband  was  liable  for  her  contracts  made  in  the  course  of  such  business. 
Rotch  V.  Miles,  2  Conn.  Rep.,  638.  But  in  Benjamin  v.  Benjamin,  15  id.,  347,  it  is 
said  tliat,  whether  the  husband  be  abroad  or  at  home,  the  wife  is  not  presumed  to 
be  his  agent  generally,  or  to  be  entrusted  with  any  other  authority  as  to  his  alfiedm 
than  that  which  is  usual  and  customary  to  confer  upon  the  wife. 
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Stood  that  he  is  obliged,  when  he  receives  her,  to  suffer  her  to 
asBome  the  prerogatives  of  a  wife.  He  may  refuse  her  his  bed, 
and  prohibit  her  fiom  sitting  at  his  table,  or  managing  the  con- 
onus  of  his  fsunilj.  The  rule  is  this :  He  must  maintain  his 
wife  with  necessaries,  according  to  his  rank  in  life,  as  long  as  she 
cohabits  with  him;  and  when  she  does  not,  if  she  have  sufficient 
leasoQ  for  refusing  so  to  do ;  but  if  she  depart  without  cause,  he 
is  not  chargeable  with  her  contracts  for  maintenance.  (1) 

(1)  Harris  9,  Morris,  4  Esp.  Gas.,  41 ;  MoCutohen  9.  McGahaj,  11  Jolm.  Rep., 
381 ;  McGahaj  «.  WUliams,  12  id.,  293.  And  if  the  wife's  situation  is  rendered 
unsafe  by  his  cruelty  and  ill  treatment,  it  is  equiyalent  to  turning  her  out  of  doors. 
3  Bsp.  Cas.,  251 ;  Boulton  v.  Prentice,  1  SeL  K.  P.,  264;  2  Stark.,  8*7.  But  no  ill 
traatment  short  of  personal  violence  is  sufficient  Harwood  v,  Heffer,  3  Taunt ,  420. 
If  the  jury  decide  that  the  wife  had  reasonable  ground  to  apprehend  personal  rio- 
lenoe,  the  husband  is  liable.  Houleston  v.  Smith,  3  Bing.,  27  (where  the  case  in 
Taonton  is  disapproved  of  by  the  court);  and  if  the  wife  were  justified  in  leaving 
lum,  he  cannot  determme  his  liability  by  merely  requesting  her  to  return.  Emery  v. 
Bmery,  1  Young  k  J.,  501. 

A  wifeb  who  is  wrongfully  tumi "  out  of  doors  by  her  husband,  carries  with  her 
9SD.  imi^ied  etedXt  and  authority  to  charge  her  husband  for  necessaries.  Billing  r. 
Pilcher,  *!  B.  Monr.,  758.  Where  a  wife  leaves  her  husband's  house  in  consequence 
of  his  adulteiy,  and  lives  apart  from  him,  she  is  entitled  to  her  support  from  him. 
gykes  «.  Halsted,  1  Sandf.  S.  C.  R.,  483.  Held,  that  a  wife,  who  has,  voluntarily 
■ad  without  good  reason,  for  a  considerable  time  lived  apart  from  her  husband,  and 
has  supported  herself  without  his  assistance,  may,  if  her  husband  does  not  previ- 
ously daim  her  earnings,  receive  them .  herself^  and  the  husband  cannot  recover 
them  of  the  person  from  whom  they  were  due.  Norcross  v.  Rogers,  3  Vt,  588. 

But  if  tiie  wife  departs  from  her  husband  without  cause  and  without  his  consent, 
ha  will  not  be  chargeable.  The  leading  case  on  this  point  is  Manby  r.  Scott,  1  ICod. 
Bam  128.  It  was  there  held  that,  if  the  wife  departs  fh>m  her  husband  without 
his  consent,  and  during  her  absence  her  husband  prohibits  several  persons,  and, 
amoog  others^  J.  S.,  to  trust  her ;  and  she  afterwards  makes  a  request  to  return  and 
eohabit  with  him,  but  he  refuses  to  receive  her,  and  J.  S.  sells  her  articles  to  a 
ooosiderable  amount,  which  are  found  suitable  to  the  degree  of  her  husband,  that 
he  was  not  chargeable.  The  case  was  thoroughly  argued  and  examined  in  the 
•xchequer  chamber,  and  determined  as  above  by  eight  judges  against  three.  This 
ease  has  since  been  often  recognized  as  authority,  and  may  now  be  considered  good 
law.  Where  there  was  no  special  prohibition,  and  she  offered  to  return,  the  hus- 
band was  adjudged  to  be  liable.  11  John.  Rep.,  281 ;  12  id.,  293 ;  and  this  though 
tbb  offer  was  made  through  the  medium  of  a  third  person,  if  the  authority  of  such 
person  be  not  questioned.  12  John.  Rep.,  293.  Nor  does  the  institution  of  a  libel 
for  a  divorce  by  her  alter  his  liability.  Cunningham  v.  Irwin,  7  Serg.  &  Rawle,  447. 

Those  who  trust  a  wife,  who  has  separated  from  her  husband,  do  it  at  their  peril 
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K  a  hasband  turn  away  his  wife,  or  treat  her  with  such  crael^ 
that  she  is  obliged  to  leave  him,  he  is  not  only  bound  at  law  by 
r»ft91  ^^^  contracts  for  necessaries,  but  *  chancery  will,  on  her 
^  ^  application,  or  that  of  a  Frochein  Ami,  decree  her  a  sepa- 
rate maintenance,  suitable  to  her  degree  and  quality.  The  for- 
tune which  she  brought  to  her  husband,  and  his  circumstances, 
will  be  taken  into  consideration  in  settling  what  the  sum  allowed 
shall  be.  After  such  decree,  if  the  husband  offer  to  be  reconciled, 
the  court  will  suspend  the  payment  of  the  money  to  the  wife, 
and  order  the  money  to  be  brought  into  court,  with  liberty  for 
the  wife  to  apply  for  the  same,  if  the  husband  continue  his  ill 
usage.  1st  Ch.  Gas.,  250.  (a)  (1) 

It  is  the  duty  of  the  husband  to  maintain  the  wife ;  and  her 
ability  to  support  herself  from  her  separate  property  does  not 
discharge  him  from  this  duty,  unless  this  separate  property  be 
settled  on  her  for  her  separate  maintenance.  (6)  A  wife  had  a 
pension  from  the  crown  for  £300,  payable  annually  to  the  wife, 
as  her  separate  property,  determinable  at  the  pleasure  of  the 
crown.  She  had  spent  some  time  at  Bristol,  necessarily,  for  her 
health,  and  expenses  were  thereby  incurred.  On  the  return  of 
the  wife,  the  husband  shut  his  doors  against  her,  and  refused  to 
pay  the  expenses  so  incurred  at  Bristol.  Thomson,  the  person 
who  furnished  lodgings  and  necessaries  for  the  wife,  brought  his 
action  against  the  husband  and  recovered.  There  was  no  agree- 
ment to  live  separate,  nor  was  there  any  separate  maintenance, 

(a)  Out,  1M;  Itt  Ch.  Bap., 4,  IM;  M  Ver.,  488,  en,  7B9L  (ft)  Bnrr^  9117. 


They  must  look  to  the  grounds  of  their  separation.  Billing  v.  Pilcher,  *l  B.  If  onr^ 
468;  Gill  r.  Bead,  5  R.  I.,  343;  Beese  v.  GhUton,  26  Mis.,  698.  If  \he  hushand 
and  wife  part  bj  oonsent,  and  he  secures  to  her  a  separate  maintenanoa  suitable  to 
his  circumstances  and  condition  in  life,  and  pays  it  according  to  agreementi  he  U 
not  answerable  even  for  necessaries.  Calkins  «.  Long,  22  Barb.,  97.  No  action  can 
be  maintained  against  the  husband  for  the  support  of  his  wife  as  a  pauper  in  the 
county  poor-house.  Commissioners,  &c.,  p,  Hildebrand,  1  Carter  (Ind.),  666.  Nor 
can  she  be  a  pauper,  if  her  husband  is  able  to  support  her.  Norton  *.  Barber,  18 
Barb.,  100.  For  the  contrary,  see  Honson  r.  Williams,  6  Gray  (MaM.),  416.  A 
husband,  though  a  minor,  is  liable  for  necessaries  for  his  wife.  Cantine  #.  Philllpc 
6  Earring  (Del.X  ^28;  Cole  v.  Seeley  and  wife,  26  Vt,  220. 

(1)  Seo  note  1,  page  66,  and  caees  there  cited. 
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as  a  firnd  famislxed  bj  the  bxtsband  to  pay  her  debts.  Altbougb 
the  infe  possessed  abundantly  the  means  of  paying  these  ex- 
pensesi  yet  these  means  were  her  separate  property,  which  ought 
not  to  be  expended  in  fulfillment  of  a  duty  which  belonged  to 
the  husband  to  perform,  that  of  maintaining  her.  (1) 

If  a  wife  elope  with  an  adulterer,  the  husband  is  not  liable  to 
maintain  her,  although  she  be  willing  to  return.  (2)  It  is  said 
tfaat|  when  she  elopes  with  an  adulterer,  and  contracts  for  neces* 
SKiies,  that  he  is  not  chargeable,  although*  the  plaintiff  p^^^-i 
had  not  notice  of  such  elopement  This  principle  seems  '-  *' 
to  be  liable  to  strong  objections.  It  is  not  analogous  to  the  case 
of  a  servant  who  has  been  in  the  habit  of  purchasing  articles  for 

(1)  Bat  in  an  actioD  against  a  husband  fbr  goods  supplied  to  his  wif^,  liyihg  apart 
from  him,  the  pkdnliff  must  addnoa  some  evidence  of  the  ciicumstanoes  of  the 
■epantion  to  show  thai  the  wife  had  authorltj  to  bkid  her  husband  fbr  necessaries. 
Bdwards  v.  Towels,  6  Scott  N.  &,  641.  Where  husband  and  wife  live  sepafate^ 
withoat  the  fault  of  the  wife,  who  has  property  under  her  control,  if  this  is  ade- 
qoate  to  her  support^  the  husband  cannot  be  charged  by  her  contracts.  Cunnings 
ham  V.  Irwin,  1  Serg.  &  Eawle,  24*7 ;  Lockwood  v.  Thomas,  12  John  R.,  248 ;  Clif- 
ford V.  Layton,  1  Moo.  &  M.,  101;  Hodgkinson  v.  Fletcher,  4  Oamp.  Rep.,  10; 
Ozard  v.  Damford,  1  SeL  N.  P.,  261 ;  Turner  «.  Winter,  id.  Where  a  partj  is 
ttEpressIj  forbid  to  furnish  the  wife,  in  order  to  make  the  husband  liable,  he  must 
pvore  that  the  husband  did  not  supply  her  with  necessaries  suitable  to  her  condi- 
tion. Mott  •.  Comstodc,  8  Wend.,  544:  and  see  Baker  •.  Barney,  8  John.  Rep. ; 
Veaovt  w,  Xfewis,  10  Id.,  38. 

The  duty  of  maintaining  the  wife  devolves  upon  the  husband,  although  she  htsf^ 
%  dower  estate  by  virtue  of  a  previous  marriage.  Neil  r.  Johnson,  11  Ala.,  615. 

If  a  hnsband  by  his  severity  drive  his  wife  from  his  house,  she  not  having  been 
gniify  of  adultery,  he  will  be  liable  for  her  necessaries.  Clement  v.  Mattison,  S 
Bi(^  93;  Shelton  v.  Pendleton,  18  Conn.,  417;  Evans  v.  Fisher,  5  Gihn.  (Ind^X 
569 ;  Kemp  «.  I>ownham,  5  Earring  (Del),  417.  A  husband  held  not  liable  for 
■ervioes  rendered  to  his  wife  by  a  counsellor-at-law  in  successfully  defending  her 
against  a  libel  for  divorce,  filed  against  her  by  her  husband.  Coffin  v.  Dunham,  8 
CadL,  404.  If  a  wife,  who  is  plaintiff  in  an  action  for  divorce,  discontinues  the 
smt  or  is  defeated  in  it,  and  judgment  Is  rendered  against  her,  her  husband  is  not 
liable  to  her  attorney  for  costs  incurred  by  her  therein.  Phillips  v.  Simmons,  11 
Abb.  Pr.  R»,  287,  and  eases  there  cited.  In  the  case  of  Swett  9,  Penrioe,  24  Miss^ 
416,  it  was  held  that,  if  a  wife  trade,  not  as  her  husband^s  agent,  but  in  her  own 
i%ht,  and  in  reference  to  her  separate  estate,  credit  being  given  to  her  and  not  to 
her  hnsband,  he  is  not  liable  on  such  contracts. 

(2)  Govier  9.  Hancock,  6  Term  Rep.,  603 ;  Harris  v.  Morris,  4  Esp.  Cas.,  41 ;  tea 
also  Rex  v.  Flintam,  1  Barn.  &  AdoL,  227. 
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hifl  master,  by  Ids  authority,  (a)  In  that  case,  although  the  lela- 
tion  of  master  and  servant  is  dissolved,  if  the  servant  purchase 
articles,  under  the  pretence  that  thej  were  boaght  for  his  master, 
the  master  is  chargeable,  unless  the  seller  knew  of  the  dissolu* 
tion  of  the  connection,  or  unless  it  had  become  a  matter  of  such 
notoriety  that  notice  might  be  fairly  presumed.  The  reason 
surely  is  as  strong  why  the  husband  should  be  charged,  in  case 
of  elopement  of  his  wife  with  an  adulterer,  unless  the  plaintiff 
had  notice,  or  unless  it  had  become  a  matter  of  notoriety.  If  a 
wife,  who  is  an  adultress,  lives  with  her  husband,  he  is  as  liable 
lor  her  contracts  as  for  those  of  a  chaste  wife. 

There  is  a  case  in  Bosanquet  &  Puller,  page  226,  which  seems 
to  establish  the  opinion,  that,  if  a  man  has  a  wife,  living  in  a 
state  of  adultery,  and  he  separates  himself  from  her  on  that 
account,  leaving  with  her  the  children  born  in  wedlock,  in  a  house 
belon^ng  to  him,  from  which  he  removes,  and  she  continues  after 
this  separation  in  the  practice  of  adultery,  the  husband's  liability 
for  her  contracts  for  necessaries  depends  on  the  knowledge  of  the 
person  (who  furnishes  the  necessaries)  of  the  manner  of  her 
living.  K  he  knew  in  what  manner  she  lived  in  her  husband's 
house,  the  husband  would  not  be  bound ;  if  he  did  not  knoW| 
he  would  be  bound.  When  a  husband  is  out  of  the  country, 
and  the  wife  dies,  and  a  third  person  is  at  the  expense  of  her 
funeral,  he  shall  recover  of  the  husband,  although  the  husband 
n^ver  requested  him  to  expend  anything  on  that  account,  nor 
assented  to  it  after  the  expense  incurred.  It  was  the  legal  duty 
of  the  husband  to  be  at  such  expense.  It  was  a  matter  of  de- 
r*ftj.i  ^^^J  *^^  necessity  that  such  expense  should  be  incurred 
**■  by  *  some  person.    The  rule  of  damages  would  bo  the 

money  expended,  if  it  did  not  exceed  what  was  suitable,  accord* 
ing  to  the  custom  of  the  country,  for  a  person  of  the  rank  and 
fortune  of  the  husband.  1  Hen.  BL,  90. 

In  6  Mod.,  171,  there  is  an  authority  to  show,  that  if  a  woman, 
who  elopes  with  an  adulterer,  and  has  thereby  forfeited  her  dower, 
be  received  again  by  her  husband,  she  shall  have  dower,  and  he 
is  liable  for  her  contracts  for  necessaries.  (1) 

(A  Stra.,  M7;  id^  706;  6  T.  B.,  flOS. 
(1)  Ante,  page  107,  note  3. 
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When  tbe  wife  does  not  pohabit  with  the  husband^  they  having 
aeparated  by  mutual  agreement,  and  the  wife  has  a  separate  allow- 
ance ;  if  this  separation  be  a  matter  of  notoriety,  the  husband  is 
not  chargeable  for  her  contracts,  although  made  for  necessaries,  (a) 
When  there  is  a  separation  by  agreementi  and  the  wife,  by  her 
labor,  earns  a  livelihood,  the  husband  is  not  chargeable.  (1) 

The  husband,  notwithstanding  his  liability  to  discharge  the 
eontracts  of  a  wife  for  necessaries,  as  long  as  she  cohabits  with 
him,  may  forbid  a  particular  person  from  trusting  her :  this  may 
be  reasonable,  to  prevent  her  from  running  him  into  debt,  as  it 
might  be,  to  his  bitterest  enemy :  but  if  his  particular  prohibition 
should  become  so  extensive  as  to  render  it  impossible  or  even 
difficult  to  procure  necessaries  from  any  person  who  has  not  been 
forbidden  to  trust  her,  such  prohibition  would  be  of  no  avail. 

Q>)  (2) 
It  is  said,  in  some  authorities,  that,  if  a  wife  buys  necessaries, 

and  sells  or  pawns  them  before  using,  the  husband  is  not  charge- 
able. If  the  only  ground,  on  which  a  husband  could  be  liable 
for  the  contracts  of  the  wife,  were,  that  the  articles  purchased 
came  to  his  use,  such  a  position  would  be  correct  (8)  But  the 
husband  may  be  liable  on  the  ground  of  permitting  his  wife 
generally  to  purchase  necessaries  for  herself  He  may  also  be 
liable  on  the  ground  of  general  usage  for  a  wife  to  purchase 

OO  1  fl«BE.,  116;  4  Bnrr.,  »T7 ;  Salk.,  118.  ^)  6  Mod.,  171 ;  %  Show.,  888. 

(1)  In  these  caaot  the  law  presumes  the  credit  to  be  given  to  the  wife  upon  the 
ttnag^  of  her  separate  estatis.  Baker  v.  Bame/,  8  John.  Bep.,  12;  Fenner  v. 
Lewis,  10  id^  38;  Mott «.  Comstock,  8  Wend.,  544;  Ld.  Bajm.,  444. 

(2)  ICanby  v.  BeoU,  reported  at  length  in  Baa  Abr.,  tit  Baron  and  Femme.  But 
vaming  to  a  tradesman's  servant  is  not  sufficient  warning  to  his  master  not  to 
trittt  her.  Salk.,  118;  Ld.  Raym.,  1006.  In  all  these  cases,  however,  if  the  trades- 
Bwn  la  able  to  show  that  the  husband  absolutely  refused  to  provide  necessaries  for 
h»  wife,  he  mtkj  be  made  chargeable. 

(3)  The  authority  in  Salkeld,  evidently  the  one  referred  to  in  the  text,  is  only  to 
this  effect,  that  if  the  wife  takes  up  goods  and  pawns  them  before  they  are  made 
into  dothee,  the  husband  shall  not  pay  for  them,  because  they  never  came  to  his 
use;  but  it  is  otherwise,  if  they  are  made  up  and  then  pawned.  So  if  she  pawns 
ber  dotfaea  and  borrows  money  to  redeem  them,  the  lender  will  not  be  entitled  to 
collect  the  money  of  the  husband.  2  Show.,  283. 
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T  ®^^^  *  ii®<5e8saries  as  she  sold  or  pawned.  I  therefore  very 
*-  ^  much  doubt  the  soundness  of  the  position  before  men- 
tioned. The  husband  might  become  liable,  at  the  time  of  the 
contract,  on  one  or  both  of  the  grounds  just  mentioned;  and  no 
subsequent  improper  conduct  of  the  wife  ought  to  discharge  him. 
If,  indeed,  the  vendor  knew,  at  the  time  of  the  sale,  that  the  arti- 
cles were  purchased  with  a  view  to  sell  or  pawn,  then  it  would 
be  reasonable  that  the  husband  should  not  be  charged ;  without 
such  knowledge  in  the  vendor,  it  seems  inconsistent  with  sound 
principles  to  say,  that  the  husband  is  not  liable  on  such  con- 
tracts. 

If  a  wife,  without  special  authority,  should  attempt  to  bind 
her  husband  by  a  deed  in  his  own  name,  the  deed  would  be  void. 
This  is  true,  although  it  was  in  a  case  and  for  articles  respecting 
which  he  would  be  liable  to  fulfill  her  contracts ;  for  a  wife  can- 
not bind  her  husband  by  deed.  The  husband,  however,  would 
be  liable,  the  deed  notwithstanding,  on  the  jossumpsit,  which  the 
law  raises  in  such  cases,  (a.) 

Although  the  husband  is  bound  by  the  contracts  of  the  wife 
for  necessaries ;  (J)  yet  a  contract  for  money,  loaned  for  the  pur- 
pose of  being  laid  out  in  necessaries,  and  actually  so  laid  out, 
will  not  at  law  bind  the  husband,  although  in  equity  it  is  con- 
sidered as  obligatory  upon  him.  There  can  be  no  reason  given, 
why,  in  such  a  case,  both  courts  should  not  have  the  same 
rule,  (c)  (1)  If  the  rule  of  law  be  founded  in  reason,  it  is  proper 
that  it  should  be  the  rule  in  equity ;  if  it  be  not,  the  courts  of 
law  ought  to  adopt  the  rule  as  it  is  in  equity. 

If  the  wife  be  committed  to  prison  for  a  crime,  it  seems  the 
husband  is  not  bound  to  pay  for  necessaries  furnished  for  her.  {d) 

(a)  6  T.  Rep.,  ITft.  (»)  Salk.,  887;  8  P.  W. 

(e)  Hat.,  105:  casee  on  the  foregolne  rabjects. 

1  Mod.,  1S8;  3  Vend.,  165;  1  Lev., 445;  1  Ld.  Baym.,  1000;  9  Law.,  16;  Stran.,ll». 


(1)  But  there  is  this  distinction,  for  which,  in  addition  to  the  cases  cited  in  the 
text,  see  1  Salk.,  387  ;  Free,  in  Chan.,  502 ;  1  P.  Wms.,  482. 
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•CHAPTER  Vn.  [*86] 

I>IBIB  DUX  AKD  OWING  FBOH  THB  HuSBAim  TO  THB  WiFB  AT 
THS  TDOS  OF  MaRRTAGB  :  DbBTS  which  BBCOIOB  DUB  DURING 
THS  COTKBTOBS :  DbbTS  WHICH  ABB  NOT  TO  BB  PAID  UNTIL 
AVTXB  THB  HuSBAND's  DBATH  :    HiS  CONYBYANCBS  OF  RbAL 

Pbopbbtt  bbfobb  Mabbiagb:  His  Conybtances  to   hbb 

AFTBB  COTBBTUBB :  AbTICLES  OF  AgBBBMBNT  BBTWECT  HuS- 
BAND  AND  WiFB  TO  IJVB  SBPABATBLT. 

Br  the  marriage^  all  debts  due  from  husband  to  wife,  which  may 
beoome  dae  during  the  coverture,  are  annulled.  These,  like  all 
other  choses,  are  at  the  disposal  of  the  husband ;  and,  by  the 
marriagei  they  are  reduced  to  such  possession  of  the  husband  as 
they  are  capable  o£  A  question  has  been  made,  whether  such 
a  debt,  the  evidence  of  which  remains  entire  after  the  husband's 
death,  does  not  survive  to  the  wife  against  the  husband's  execu- 
tor, (a)  For  example,  a  note  of  hand,  given  by  the  husband  to 
the  wife  before  marriage,  is  found  entire  after  the  husband's 
death.  This  question  must  have  arisen  from  a  supposition  that 
the  husband  had  not  reduced  it  to  possession.  I  apprehend, 
however,  that  no  such  conclusion  can  be  drawn  from  such  a  state 
of  &ct8.  It  will  not  be  contended,  if  a  note,  given  by  him  to 
any  other  person,  should  be  found  in  his  possession  entire,  that 
this  would  furnish  the  smallest  evidence  that  such  a  note  re- 
mained an  existing  debt  against  his  executor.         ^ 

Contracts  by  the  husband  with  the  wife,  previous  to  marriage, 
containing  duties  not  to  be  performed  until  after  *  the  dis-  ^^f.,,-, 
solution  of  the  coverture,  which  were  entered  into  with  a  ^  -' 
view  of  providing  for  the  wife,  or  his  issue  by  her,  are  binding 
upon  him,  both  in  law  and  equity ;  as,  for  example,  all  covenants 
to  make  suitable  and  specific  settlements  in  consideration  of 
marriage  to  be  had  betwixt  them.  It  is  not  material  whether 
the  contract  provides  for  settling  real  or  personal  property ;  nor 
18  it  material  in  what  shape  such  contract  appears.  (1) 

(a)  Giro.  Our.,  661. 

(1)  Whereyer  the  agreement  is  fair,  and  in  aooordanoe  with  the  spirit  and  polioj 
of  the  law,  eqoi^  will  always  enforce  its  spedflc  performance.  10  Seig.  k  Bawle^ 
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If  tbe  husband,  before  marriage,  execute  to  the  T^ife  a  bond, 
to  become  due  on  his  death,  such  bond  is  good  against  the  hns- 
\mnd ;  and  the  wife  is  considered  as  much  in  the  light  of  a  credi- 
tor as  any  other  person.  It  was  never  denied  that  such  a  bond 
amounted  to  an  agreement  of  the  husband  with  the  wife,  at  his 
death  to  give  out  of  his  estate  to  her  the  sum  contained  in  the 
bond,  which  might  be  decreed  in  chancery  to  be  executed.  This 
has  frequently  been  done  under  an  apprehension  that  such  bond 
was  in  law  annulled  by  the  marriage,  and  no  longer  remained  a 
valid  instrument,  capable  of  being  enforced  in  a  court  of  law. 
There  was,  however,  no  necessity  of  resorting  to  a  court  of  equity, 
in  such  a  case,  (a)  In  the  case  of  Smith  and  Stafford,  Hobert^ 
216,  and  Cage  and  Acton,  Ld.  Raymond,  615,  it  was  determined 
that  a  bond  given  to  a  woman,  in  contemplation  of  marriage,  to 
become  payable  to  her  on  the  death  of  the  obligor,  her  husband, 
was  binding  at  law  upon  the  executor  of  the  husband.  As  these 
judgments  were  rendered  by  a  divided  court,  it  seems,  however, 
to  have  remained  a  question,  for  a  long  time,  whether  those  cases 
were  law. 

It  was  always  admitted,  that  such  a  bond  was  good  evidence 
of  an  agreement  which  chancery  would  execute.  The  practice 
of  resorting  to  chancery,  in  most  cases  of  this  kind,  and  the 
decrees  of  chancellors^  seemed  to  corroborate  the  opinion  that 
such  bond  was  released  at  law  (i)  by  the  marria^,  as  contended 
by  Lord  Holt,  in  the  *  case  of  Cage  v.  Acton,  with  all 
*-  -*  the  force  that  could  grow  out  of  technical  reasoning. 
This  question  is  now  put  at  rest  by  the  unanimous  decision  of 

(a)  Coiii7n*B  Rep.,  91;  Garth.,  SIS.  (6)  S  Ver.,  480. 

44t.  In  Pulvertoft  v,  PolTertoft,  18  Ves.,  92,  it  was  held  that  equity  would  com- 
pel a  spedflc  perfoimanoe  of  an  ante-nuptial  agreement,  at  the  request  of  anjr 
person  coming  within  the  influence  of  the  marriage  oonmderation  in  Atvor  of  ool^ 
lateral  relations,  and  all  who  rest  their  daims  upon  a  yaluable  consideration.  See 
also  Bradish  v.  Gibbs,  3  John.  Ch.  Bep.,  650.  An  ante-nuptial  contract,  fbunded 
on  a  valuable  consideration,  sudi  as  marriage,  cannot  be  affected  by  fraud  in  the 
settler,  provided  the  other  party  is  innocent  Magniac  v.  Thompson,  T  Pet  U.  £L 
Bep.,  348.  In  North  Carolina  and  Tennessee,  these  settlements  must  be  registered 
in  order  to  make  them  binding  upon  the  property  of  the  settler,  as  against  his  sub- 
sequent creditors.  2  Dev.  k  Batt.,  891 ;  Btat  of  Tenn.,  1831. 
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the  ooart  5  Tenn  Beports,  881.  In  that  case  it  was  deteimmed 
that  a  reooyery  might  be  had  in  a  court  of  law,  on  such  bond, 
against  the  husband's  executor.  Although  it  is  now  settled,  that 
a  bond,  given  by  the  husband  to  his  intended  wife,  to  be  paid  to 
her  bj  his  executors,  after  his  death,  is  not  avoided  by  the  mar- 
ruig^  but  is  recoverable  at  law ;  yet  a  bond  given  to  her,  the 
condition  of  which  was  to  make  a  settlement  on  her,  is  avoided 
by  the  marriage,  and  cannot  be  sued  at  law.  In  chancery,  how- 
ever, such  a  bond  is  sufficient  evidence  of  an  agreement  to  make 
a  settlement,  and  will  be  specifically  enforced.  In  both  cases  the 
contract  is  binding.  In  the  former,  the  intention  of  the  parties 
could  be  carried  into  execution,  by  such  a  judgment  as  a  court 
of  law  oould  render.  In  the  latter,  the  intention  of  the  parties 
eoold  not  be  carried  into  execution,  otherwise  than  by  a  specific 
perfbimance,  whidi  could  be  decreed  only  by  a  court  of  chan<> 
ociy.  (1) 

The  husband,  before  marriage,  made  provision  for  his  wife,  by 
an  instrament  in  writing,  allowing  to  her  a  certain  sum  of  money, 
to  be  paid  to  her  by  his  executors,  after  his  death ;  and  she, 
during  coverture,  by  writing,  releases  his  executor  from  the  pay- 
ment: such  release  is  not  valid.  Brown,  15. 

A  husband  gave  a  bond  before  marriage,  tokave  his  intended 
wife  acertain  sum,  if  she  sarvived  him.  It  was  decreed  in  chancery 
to  be  paid  before  other  debts.  Where  the  husband  gave  to  his 
intended  wife  a  bond  for  the  payment  of  a  sum  of  money,  in 
case  she  survived  him,  and  afiicrwards  became  a  bankrupt,  the 
chancellor  refused  to  stop  anything  by  way  of  dividend  out  of 


(1)  The  cue  of  ICelboume  v.  Ewart  et  aL,  5  Term  Bep.,  381,  is  veiy  stroDg  to 
tbe  point  tiiat  the  bond  is  not  relesaed  by  the  marriage  of  the  partiee,  where  it  was 
tttonded  for  the  benefit  of  the  wife  if  she  ahould  Burriye.  Lord  Kintov,  in  that 
oiee^  obeerved,  that  he  readilj  acceded  to  the  general  proposition  that  a  person,  bj 
Barryittg  hia  creditor,  releases  the  debts  of  his  wife,  but  lamented  that  Lord  HoLf 
should,  in  1  Ld.  Raymond,  515,  liave  had  recourse  to  such  flinu^  and  teehnical 
Sfgaments  to  enforce  a  case  so  directly  against  law  and  conscience,  as  that  a  man 
eoold  not  bind  hia  property  in  favor  of  his  wife,  and  could  not  make  it  liable  to  the 
payment  of  a  bond  executed  before  marriage.  No  case  is  probably  to  be  found  in 
the  modern  deoiaiona  of  suffldeut  authority  to  overthrow  the  reasoning  of  Lord 
Kbttom  in  this  case,  and  ito  doctrine  may  now  be  relied  on  as  good  law. 

22 
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ihe  bankrupt's  estate,  to  answer  this  contingent  demand  when  it 
should  happen.  In  the  case  of  a  bottomry  bond*  (which, 
'-  -'  when  made,  was  a  contingent  demand,  for  its  payment 
depended  upon  the  safe  return  of  the  ship),  where  the  ship 
retomed  safe  before  the  dividend  was  made,  the  obligee  in  the 
bond  was  let  into  a  share  of  the  dividend.  March,  1728:  Cha- 
well  V.  Cassonets. 

When  separate  property  has  been  provided  for  the  wife,  by 
articles  previous  to  marriage,  if  such  wife  elope  from  her  husband, 
and  even  live  in  a  state  of  adultery,  yet,  upon  a  bill  in  chancery 
by  the  wife  for  a  specific  performance,  it  will  be  decreed  against 
the  husband,  (a) 

When  a  contract  is  executed  betwixt  husband  and  wife,  before 
marriage,  of  pereonal  property^  being  a  gift  by  the  husband  to 
the  wife,  such  property,  on  marriage,  belongs  to  the  husband.  (1) 

(a)  8  P.  Wmfl.,  966. 


(1)  But  there  are  some  iiuitanoes  in  which  personal  property  maj  beoome  vested  as 
a  gift  in  the  wife  by  operation  of  law.  As  where  a  husband  takes  a  joint  obliga- 
tion to  himself  and  wife  for  a  debt  due  to  himself  alone,  it  is  a  gift  to  the  wife,  who 
takes  as  a  joint  purchaser,  and  hj  survivorship,  and  in  her  own  right,  unless  the 
proceeds  should  be  wanted  on  a  deficiency  of  assets  for  the  payment  of  creditors. 
Gibson  v.  Todd,  1  Biirle,  465. 

Courts  <^  equity  will  uphold  gifts  from  a  husband  to  his  wife  a^  marriage, 
though  such  gifts  are  ordinarily  void  at  law;  and  the  gift  wiU,  as  against  the  hus- 
band and  his  administrator,  but  not  as  against  his  creditors  existing  at  the  time  of 
the  gift,  vest  in  the  wife  an  unimpeachable  right  of  property,  which  may  be  treated 
as  her  exclusive  and  separate  estate.  George  v.  Spencer,  2  Md.  Oh.  Bee.,  363 ; 
UewB  V.  Mews,  21  Eng.  L.  A  Eq.,  656;  Doming  v.  Williams,  26  C!onn.,  226;  Wells 
V.  Treadwell,  28  Miss.  (6  Cush.),  717 ;  Lehr  «.  Beaver,  8  Watts  k  Serg.,  106.  And 
it  was  held,  in  Herr's  appeal,  in  Pennsylvania,  6  Law  Bep.,  408,  that  when  the 
husband  was  in  the  habit  of  giving  to  his  wife  the  specie  that  came  to  him  in  the 
course  of  Mb  business,  until  it  amounted  to  $4,600,  it  became  the  property  of 
the  wife  as  against  the  heirs-at-law,  and  in  the  nature  of  a  provision  for  her;  and 
this  gift  and  contract,  made  after  marriage,  and  without  the  intervention  of  trustees, 
was  enforced  against  his  estate.  See,  also,  Barron  v.  Barron,  24  Vt.,  399 ;  Searing 
p.  Searing,  9  Paige,  284  Held,  also,  in  Texas,  that  a  husband  may  settle  his  pro- 
perty on  his  wife  and  family,  when  he  can  do  so  without  impairing  the  rights  of 
existing  creditors.  B^ynolds  v.  Lansford,  16  Texas,  286.  And,  in  Maine,  that  a 
husband  may  transfer  his  creditor's  promissory  note  to  his  wife,  unless  it  be  done 
for  an  inadequate  consideration,  and  with  intent  to  defraud  existing  creditors.  Mot- 
ley V,  Sawyer,  38  Maine,  68.    Held,  that^  in  spite  of  the  act  of  1848,  &/emme  covert 
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A  gifi^  therefore,  bj  the  intended  hnsband  to  the  wife  would  be 
perfectly  idle,  unless  it  was  so  given  as  to  belong  to  her  for  her 
sole  and  separate  use.  A  conveyance  by  him  of  real  property 
to  his  intended  wife,  whether  in  the  form  of  an  ordinary  convey- 
tnoe  or  a  marriage  settlement,  is  as  binding  on  him,  after  mar- 
liage,  as  any  deed  executed  by  him  to  any  other  person.  It  is  a 
maxim  of  the  common  law,  that  the  husband  and  wife  cannot 
omtract  with  each  other  during  the  coverture.  The  reason 
assigned  is,  that  they  are  one  person  in  the  eye  of  the  law,  and 
Aat  it  would  be  absurd  for  any  person  to  contract  with  himself. 
The  maxim  is  generally  correct,  that  a  husband  and  wife  cannot 
contract  with  each  other;  but  the  reason  assigned  has  no  founda- 
tion in  truth.  The  law  does  not  view  the  husband  and  wife  as 
one  person ;  for  a  deed  or  devise  of  land  to  a  wife  vests  in  her, 
and  not  in  the  husband.  As  to  real  property,  then,  they  are  two 
distinct  persons.  So,  too,  on  the  death  of  some  ancestor  or  kin- 
dred, real  property  may  descend  to  her  in  fee ;  and,  to  this  inheii- 
tanoe,  the  husband  has  no  title,  except  to  the  usufruct,  during 
the  coverture,  and  to  curtesy  afterwards.  In  obedience  to  this 
maYim,  it  *  seems  to  have  been  a  rule  of  the  common  law  ^^^^^^ 
that  the  husband  and  wife  could  not  convey  their  lands  '-  ^ 
to  each  other.  That  the  wife's  conveyance  of  her  real  property 
should  not  be  binding  on  her,  is  founded  in  reasons  which  are  in 
no  measure  dependent  on  the  idea  that  the  husband  and  wife  are 
one  person,  (a)  The  wife  ought  not  to  be  bound  by  her  con- 
tacts with  the  husband,  whilst  under  his  coercion.  Those  reasons 
obviously  do  not  exist  in  the  case  of  the  conveyance  of  real 
property  by  the  husband  to  the  wife.  I  apprehend  that,  in  this 
case,  the  influence  of  the  before-mentioned  maxim  is  extended 
beyond  the  limits  which  ought  to  be  assigned  to  it 

A,  the  husband  of  B,  cannot  convey  real  property  to  B.    Yet 
if  A  conveys  to  C,  a  third  person,  who,  by  agreement,  imme- 

(a)  Co.Litt.,U9;  id.,  187. 

has  a  right  to  nmke  a  gift  to  her  husband  of  the  use  and  income  of  her  separate 
estate,  and,  oonsequentlj,  his  creditors  may  attach  such  income  or  other  property 
far  vhich  it  has  been  exchanged.  Gage  v.  Dauchy,  28  Barb.,  622.  Acquiescence 
on  the  part  of  the  wife  in  the  husband^s  receipt  of  the  profits  of  her  estate,  will  be 
•qmralnit  to  a  gift  Id. 
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diatelj  oon  veys  to  B,  A  does  in  fact  oonvej  to  B  through  C,  who 
18  only  a  oonduit  pipe,  through  which  the  title  is  conveyed  to 
B.  Can  any  good  reason  be  assigned  why  A  should  not  convey 
directly  to  B,  instead  of  pursuing  such  a  circuitous  route?  If 
the  object  of  the  law  were  to  prevent  husbands  from  conveying 
iheir  real  property  to  their  wives,  such  circuitous  conveyance 
would  be  void.  It  would  be  a  fraud  upon  the  law :  it  would  be 
attempting  to  do  that  indirectly  which  by  law  cannot  be  done 
directly.  It  would  be  an  evasion  of  principle  which  the  law 
would  not  endure.  It  is  acknowledged  that  such  a  conveyance 
by  A  to  C,  and  then  by  C  to  B,  would  be  valid.  It  is  clear  that 
such  mode  of  conveyance  answers  no  purpose  except  to  preserve 
entire,  without  infringement,  a  maxim  in  preserving  which  there 
is  no  conceivable  utility.  (1) 


(1)  Such  is  the  method  of  conveT&noe  between  husband  and  wife  In  oonstant  use 
In  Vermont  Such  oonvejance  from  the  husband  would  undoubtedly  be  yoid  as 
against  his  creditors  at  the  time  of  the  oonTeyanoei  but  for  debts  accruing  subse- 
quently the  estate  conveyed  would  not  be  holden.  But  where  the  conyeyance  after 
marriage  is  made  in  pursuance  of  an  ante-nupUal  agreement,  the  conyeyance  is 
good  both  against  subsequent  purchasers  and  creditors,  for  in  such  case  the  maiv 
riage  is  held  to  be  a  valuable  consideration  to  support  it  Sudi  is  the  doctrine  of 
Beade  r.  Livingston,  3  John.  Ch.  Bepu,  550 ;  though  a  vohmtary  settlement,  withont 
such  previous  agreement^  was  held  to  be  void  as  against  creditors  existing  at  the 
time  the  contract  was  made,  but  if  the  husband  was  not  indebted  at  the  time  of  the 
Oonveyance,  it  was  good  against  subsequent  creditors.  Thompson  «.  Dougherty,  12 
Berg,  k  Bawie,  also  supports  the  doctrine,  and  it  has  received  the  assent  of  the 
Supreme  Court  of  the  United  States,  in  Sexton  v.  Wheaton,  8  Wheat,  229. 

And  it  is  no  objection  to  the  validity  of  a  deed  by  the  husband  and  wife  to  a 
third  person  that  its  object  is  declared  by  recital  to  be  to  vest  the  fee  simple  in  the 
husband  by  an  immediate  reconveyance  to  him.  Lunch  v.  LLvingstou,  6  N.  Y.  (2 
Sold.),  422 ;  Shepperaon  «.  Shepperson,  2  Gratt,  601 ;  Abbott  v.  Hurd,  7  Blaekf, 
610.  Although  a  conveyance  by  the  husband  to  his  wife  is  void  in  law,  yet  it  wiU 
be  upheld  in  equity  where  it  will  prevent  injustice.  Simmons  «.  McBlwain,  26 
Barb.,  419.  To  avoid  a  conveyance  by  a  husband  to  his  wife,  it  is  not  necessaiy 
that  the  debtor  (the  husband)  should  be  insolvent,  or  believe  himself  insolvent^  at 
the  time  of  the  conveyance.  It  is  sufficient  if  he  is  indebted,  and  that  insolvency 
would  be  the  inevitable  or  probable  result  of  want  of  success  in  the  business  in 
which  he  was  engaged.  Carpenter  v.  Boe,  10  N.  Y.  (6  SeL),  227.  Under  the 
statute  of  Maine  of  1847,  the  husband  may  convey  land  directly  to  the  wife,  if  his 
creditors  would  not  be  thereby  defrauded.  Davis  r.  Herrick,  37  Maine,  397 ;  John- 
toa  9.  StilllDgs,  35  id.,  427.    It  is  a  disputed  question  in  New  York  whether  the 
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Since  ihe  statate  of  uses,  A  can  oonve j  to  B  without  ihe  in* 
tenrention  of  a  deed  to  B  from  a  third  person:  as,  if  A  should 
convey  to  C  for  the  use  of  B,  the  statute  immediately  attaches 
itself  to  such  oonveyance,  and  vests  the  title  in  the  cestuy  que 
ute.  (a)  In  Connecticut*,  where  we  have  no  statute  of  uses,  ^  « 
the  common-law  circuitous  mode  is  in  constant  use.  {b)      ^       ^ 

Although  it  is  a  general  rule  that  a  contract  made  betwixt  a 
man  and  his  wife  is  not  valid,  yet  there  are  sundry  instances  in 
which  the  husband  having  permitted  ihe  wife  to  take  the  benefit 
of  the  sale  of  certain  articles,  and  she  having  gotten  the  avails 
of  the  articles  sold,  equity  has  considered  such  property  as  the 
separate  property  of  the  wife.  There  is  a  remarkable  case  of  this 
kind  in  8  P.  Wms.,  887.  The  wife  had,  with  the  leave  of  the 
hnsband^  sold  for  her  own  benefit^  butter,  poultry,  and  similar 
articles ;  and,  in  this  way,  had  collected  a  hundred  pounda  This 
money  the  husband  afterwards  borrowed  of  the  wife,  and  died. 
It  was  holden  that  the  executor  of  the  husband  should  pay  it 
from  the  husband's  estate ;  there  being  no  deficiency  of  assets  to 
pay  creditors,  (c)  A  wife  agreed  with  her  husband  to  sell  her 
lands,  and  the  husband  agreed  with  the  wife  that  part  of  the 

Ca)  Ob.  Lltt,  lis.  O)  9  Bol.  Abr.,  788 ;  Flowd.,  711 ;  Dyer,  IOC 

(</  %  Vcr.,  ttL 


wife  nukj,  imder  the  acts  of  1848  and  1849,  coavey  land  directly  to  her  htuband. 
The  act  of  1849,  amending  that  of  1848,  proyidea  that  Vanj  married  female  may 
take  by  inheritance,  or  bj  gift^  grants  deviae  or  bequest,  firom  any  person  other  than 
her  husband,  and  hold  to  her  sole  and  separate  use,  and  convey  and  deviae  real  and 
peraonal  property^  and  any  interest  or  estate  therein,  and  the  rents,  issues  and 
profits  thereof^  in  the  same  manner  and  with  the  like  efl^  as  if  she  were  unmar- 
ried, and  the  same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable 
for  his  debta."  Held,  that  this  act  restricts  the  wife  fhxn  taking,  as  therein  pro- 
vided, fVom  her  husband,  but  that  her  power  of  disposing  of  her  estate  is  general, 
and  she  may  oonyey  and  devise  to  any  one  in  the  same  manner  as  if  she  were 
unmarried.  Winana  v.  Peeblea,  81  Barb.,  371 ;  decision  affirmed  at  general  term. 
Held,  oonlra,  at  Broome  general  term,  White  v.  Wager,  82  Barb.,  260  (CaufbkJi,  J., 
^seotiDg).  By  the  act  of  1860,  ch.  90,  of  New  York,  the  wiib  may  bargain,  seU 
and  oonyey  her  real  property,  and  make  any  contract  in  respect  to  it ;  but  such 
eonyeyance  or  contract  is  not  yalid  without  the  assent  of  her  husband,  except  in 
of  hia  unreaaonable  refuaal  of  such  aasent,  or  his  disalnlity,  in  either  of  which 
ehe  may  obtain  the  oonaent  of  the  county  court  to  convey  her  real  aetata 
without  her  husband^a  aasent 
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purchase-money  should  be  the  wife's  separate  property.  She 
accordingly  levied  a  fine  of  her  land,  and  such  part  of  the  pur- 
chase-money as  was  agreed  was  put  into  the  hands  of  trustees  for 
her  benefit  It  was  decreed  in  chancery  that  this  money  should 
not  be  liable  for  the  husband's  debts.  A  voluntary  promise  from 
the  husband  to  the  wife,  being  only  executory,  has  never  been 
decreed  in  chancery  to  be  performed. 

Articles  of  agreement  entered  into  between  husband  and  wife, 
to  live  separately,' are  recognized  both  in  the  courts  of  law  and 
equity.  The  parties  are  bound  by  all  the  legal  covenants  entered 
into ;  and  those  marital  rights  which  the  husband  in  such  articles 
renounces,  he  can  never  resume.  (1)    If  he  covenant  to  allow  the 


(1)  The  question,  whether  an  agreement  made  between  husband  and  wife,  during 
ooyerture,  to  live  separately,  is  yalid  in  law,  has  been  a  subject  of  much  discnssioii 
in  the  English  courts  of  law  and  chancery.  It  was  formerly  held  that  sudi  an 
agreement  was  void,  and  so  Lord  Eldon  intimated  in  the  case  of  St  John  v.  St 
John,  11  Yes.,  630.  His  lordship  placed  it  upon  the  ground  that  it  was  against  the 
policy  of  the  law,  and  consequently  yoid,  inasmuch  as  such  settlements,  creating  a 
separate  maintenanoe,  by  a  mere  voluntary  agreement^  between  husband  and  wife^ 
were  in  their  consequences  destructive  to  the  indissoluble  nature  of  the  marriage 
contract  j  and  treated  it  as  one  of  the  most  serious  questions  that  could  be  discussed 
in  a  court  of  justice.  In  Worrall  v.  Jacob,  3  Merrivale's  Rep.,  256^  it  was  con- 
sidered as  settled  that  chancery  would  not  carry  into  execution  such  artidea 
between  husband  and  wife,  though  it  was  admitted  that  an  engagement  between 
the  husband  and  a  third  person,  as  a  biistee,  though  originating  out  ot,  and  having 
reference  to,  a  separation,  were  valid,  and  would  so  be  considered  in  chancery. 
The  reason  of  this  decision  was  said  to  be,  that  if  such  agreements  were  enforced 
it  would  give  the  parties  power  to  alter  the  duties  growing  out  of^  and  the  effect  <^ 
tiie  marriage  contract^  and  to  effect,  at  their  pleasure,  a  partial  dissolution  of  it 
There  seems  to  be  no  reason  why  the  mere  introduction  of  a  trustee  should  be 
sufficient  to  enforce  the  agreement  in  chancery.  It  certainly  makes  no  differenoe 
with  the  effect  of  tlie  contract  If,  as  having  a  tendency  to  the  dissolution  of  tho 
marriage  contract,  it  is  against  the  policy  of  the  law  in  the  one  case,  it  most  dearly 
is  in  the  other.  It  is  not  now  necessary  to  seek  for  the  reason  of  this  anomaly,  for 
the  balance  of  authorities,  both  in  England  and  the  United  States,  is  in  favor  of 
■ttstaining  such  an  agreement  with  or  without  a  trustee,  Carson  v.  Murray,  3  Paige 
Oh.  Sep.,  483 ;  Reed  «.  Beazeley,  1  Blackford's  Indiana  Reports,  97  (see  the  high 
compliment  to  the  authority  of  the  latter  case,  in  note,  2  Kent  Com.,  176);  Ross  v. 
Willoughby,  10  Price  Rep.,  2;  2  Raithby*s  Vernon,  386,  in  note;  Rodney  v.  Cham* 
bers,  2  East,  383 ;  Cooke  v.  Wiggins,  10  Ves.,  191.  But  the  introduction  of  the 
fictk>n  of  a  trustee  places  the  agreement  valid  both  in  law  and  chancery.  2  Kent 
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wife  a  separate  maintenance,  lie  will  be  compelled  in  equity  to 
ftdfill  SQch  covenant  If  he  covenant  to  live  separately,  he  for- 
ever renounces  his  marital  rights  to  her  person.  Of  coarsCi 
*ahe  is  entitled  to  all  acquisitions  of  property  which  may  r^^A-i 
arise  from  her  personal  services.  He  can  never  recover  ^  ^ 
anything  of  the  man  who  should  take  away  his  wife  so  separa- 

with  her.  (1)    He  has  no  right  to  her  person;  and,  of  course, 
receives  from  such  a  transaction  no  greater  injury  than  any  other 
member  of  the  community. 
If  he  should  attempt  to  seize  upon  the  person  of  the  wife,  the 

Oon.,  1*1*1:  vitk,  also^  Kane  v,  Craig,  6  Bos.  ft  Pul,  148;  Hundley  v.  Westmeath, 
•  Barn,  k  Cms.,  100;  Shelthar  v»  Gregory,  3  Wend.,  422. 

The  ooorae  of  deciaionfl  upon  the  effect  of  such  agreements  has  been  very  uni- 
form in  the  United  States.  Bandall  v.  Murgatrojd,  4  Dall.  Rep.,  304,  307  ;  Brown- 
ing V.  Coppaga,  3  Bibb,  3Y ;  Crostwaight  v.  Hulkinson,  2  id.,  407 ;  Magniac  v. 
Sioaipsoii,  1  Baldwin's  C.  G.  XT.  a  Rep.,  344;  Soott  v,  Lorame,  6  Kunf.,  117 ;  Brajr 
«.  Dudgeon,  id.,  132;  Tyson  v.  Tyson,  2  Hawks.  Rep.,  472.  But  in  Gonnectiout, 
tiie  decisions  are  different,  and  seem  rather  to  follow  the  course  pointed  out  by  Lord 
Sldow,  in  St.  John  v.  St  John.  In  Debbie  r.  Hutton,  1  Day's  Rep.,  221,  it  was 
liM  that  an  agreement  between  husband  and  wife,  during  coverture,  could  not  be 
enforced  in  diancery;  but  in  another,  with  the  assistance  of  a  trustee,  it  was  held 
to  be  binding.  Nichols  v.  Palmer,  6  Day's  Rep.,  47. 

A  deed  of  separaticm,  without  a  cormderaUonf  is  yoid,  eyen  between  the  parties 
Iberelo.  Cropeey  «.  McKinney,  30  Barb.,  48 ;  Calkins  v.  Long,  22  Barb.,  97.  And 
in  Calkins  v.  Long  it  was  held  that,  if  the  separation  be  intended  to  be  only  tem- 
porary, then,  if  the  husband  offer  to  take  back  his  wife,  and  to  maintain  her, 
ft  pots  an  end  to  the  agreement,  and  a  court  of  equity  will  not  enforce  the  pay- 
ment of  the  separate  allowanoe  to  the  wife.  But  if  the  separation  be  intended  to 
be  permanent,  that  is,  during  life,  then  the  offer  of  the  husband  to  cohabit  with  his 
wife  does  not  put  an  end  to  the  contract  for  separate  maintenance.  An  indenture, 
entered  into  in  contemplation  otj  and  as  an  inducement  to,  a  future  separation 
between  husband  and  wife,  is  void.  Florentine  v,  Wilson,  Hill  A  Denio  (N.  Y-X  303. 
Reconciliation  and  reoohabitation  avoid  a  deed  of  separation,  but  the  husband  may, 
Dsrerihelees,  so  conduct  himself  afterwards  as  to  contract  a  new  obligation  on  the 
fiwCing  of  the  separation-deed.  Webster  «.  Webster,  17  Eng.  Law  ft  Eq.,  278. 

(1)  This  doctrine  is  not  without  contradictory  authorities.  Chancellor  Knrr 
Bonmn  to  be  of  opinion  that  the  wife,  after  such  separation,  still  retains  the  charao- 
ter  of  a  married  woman ;  and  that  the  husband  may  recover  damages  for  adultery 
eonunitted  with  the  wife  while  living  apart  fhwi  him,  though  the  adultery  does  not 
canoe  any  forfeiture  of  the  provision  under  the  deed  of  setUement  2  Kent's  Oom.^ 
Itl^  in  note;  Roper  on  Husband  and  Wife,  by  Jacobs  301-322. 
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courts  of  law  will  interfere  to  giye  redress,  though  not  in  a  soife 
brought  by  the  wife  against  the  husband.  It  has  been  deter- 
mined that  a  seizure  of  the  wife,  in  such  a  case,  is  a  breach  of 
peace ;  though  it  was  done  with  an  intent  that  she  should  live 
with  him. 

Where  she  was  brought  up  before  the  court  on  a  habeas  corpuSf 
and  dismissed,  it  was  holden  by  the  court  that  an  attempt  to 
seize  her  was  a  contempt  of  court 

Mrs.  Lester's  case,  8  Mod.,  22,  is  an  authority  to  prove  that  a 
husband,  after  an  agreement  betwixt  him  and  his  wife  to  live 
separately,  cannot  compel  her  to  cohabit  with  him.  The  coort 
held  such  contract  binding  upon  both,  until  they  had  dissolved 
it  by  living  together.  (1) 

Settlement  of  property  upon  a  wife,  by  articles  of  separation, 
does  not  affect  the  rights  of  purchasers  or  creditors,  unless  there 
be  a  covenant,  on  the  part  of  some  friend  of  the  wife,  or  her 
trustees,  to  indemnify  the  husband.  (2) 

A  husband  settles  on  his  wife,  after  marriage;  certain  lands  for 
her  separate  maintenance,  under  articles  of  separation ;  although 
this  land  is  not  her  separate  property,  and  may  be  liable  to  credit 
tors,  yet,  if  creditors  do  not  take  it,  she  is  entitled  to  the  usu&uct* 
By  the  settlement,  he  has  renounced  in  her  favor  all  claims  to  the 
usufruct.  As  he  has  no  control  over  it,  or  interest  in  it,  if  she 
save  money  out  of  the  profits,  it  is  her  own:  she  may  convey  it 
by  win.  (8) 

r«o«n  *  Tlm^  courts  of  chancery  have  often  decreed  a  separate 
^  ^  maintenance,  is  indisputable.  It  seemed,  until  lately,  to 
be  understood  by  all  lawyers  and  judges,  as  settled  law,  that,  in 
all  cases  of  separation,  where  the  separation  rested  upon  an  agree- 
ment, courts  of  chancery  had  the  power  of  decreeing  a  separate 

(1)  A  subsequent  reconciliation,  and  return  of  the  wife,  will  destroy  the  deed  of 
separation.  1  Jacob,  146. 

(2)  Vide  note  to  page  91,  marg. 

(3)  BacL  Abr.,  tit  Baron  and  Femme,  K;  (}age  v.  Lyster,  2  Bro.  P.  C,  i;  8le» 
j^bens  V.  Olive,  id.,  90;  WorraU  «.  Jacob,  8  KerriTale's  B.,  266;  1  Roper,  206.  So 
the  wife  may  give  or  lend  the  income  of  her  separate  estate  to  her  husband,  who 
will  be  accountable  for  it  Towers  v.  Hajner,  3  Wharton's  Penn.  Bep.,  48. 
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maintenanoe.    Some  late  decisions  have  rendered  this  doctrine 
questionable.  2  Yes.,  852. 

The  profits  made  by  a  wife,  of  her  separate  estate,  are  at  her 
dispoeal.  Pr.  in  Chan.,  256. 

In  9  Mod.,  68,  70,  79,  there  is  authority  to  show  that  property 
devised  to  a  fenvme  covert  may  be  holden  to  be  her  separate  pro- 
per^, the  intention  of  the  testator  being  fairly  understood,  taking 
the  whole  will  together,  although  it  were  nowhere  in  the  will 
declared  to  be  his  intention.  (1) 

If  the  husband  covenant  to  suffer  the  wife  to  receive  and  enjoy 
any  legacy  that  may  be  given  to  her,  his  right  to  such  legacy 


So,  too,  where  he  covenanted  to  renounce  his  right  to  the  usu- 
finct  of  her  real  property,  and  she  conveyed,  by  the  ordinary 
mode  of  conveyance,  not  by  fine  or  common  recovery,  and  with- 
out joining  the  husband  in  the  conveyance,  it  was  held  a  valid 
conveyance,  and  I  apprehend  on  the  most  substantial  grounds,  (a) 
No  reason  can  be  given  why  the  husband  should  join,  when  he 
bad  no  interest  in  the  thing  sold. 

This  doctrine,  that  the  articles  of  separation  are  binding,  is 
fiilly  recognized  by  a  series  of  decisions  that  have  never  been 
controverted*  Husband  and  wife  articled  to  live  apart,  with  an 
aHowance  by  the  husband  of  a  separate  maintenance  to  the  wife. 
The  husband  afterwards  pretended  that  he  was  reconciled  to  the 
wife,  and  forcibly  seized  upon  her  person,  (p)  The  court  set  her 
at  liber^,  on  the  ground  that  the  agreement  should  bind  both 
until  both  agreed  to  cohabit  together,  (c)  So  in  Burrow  the 
court  *  held  such  an  agreement  to  be  a  formal  renunciation  p^^ . -. 
by  the  husband  of  his  marital  rights  to  compel  his  wife  ^  ^ 
to  live  with  him.    The  same  doctrine  is  held  in  Vernon  and 

(i)8trm.,«»;  aAtk.,611.  (6)8Mod.,fll  («)  Burr.,  «tt,  487«  641 

0)  To  this  point  see  Beablu  v.  Dodd,  1  Tenn  Rep.,  193 ;  Horaeman  «.  Abbej,  1 
Jac  k  Walk^  381 ;  Jameson  v.  Bradj,  6  Serg.  k  Rawle,  467 ;  Torbert  v.  Twining, 
1  Testes' R^  432;  Penyt^.  Boileau,  10  Serg.  k  Rawle,  208;  Evans  v.  Enore,  4 
Bnrle,  497.  But  tbe  isteution  of  the  testator  to  deprive  the  husband  of  any  benefit 
tnm  the  property  must  be  clearly  expressed,  or  at  least  the  fair  inference  fh>m  all 
the  prorfskms  of  the  will  Carroll  v.  Lee,  3  QilL  k  John.,  504;  Bourier's  Ed.  of 
BiCL  Abr.,  tit.  BaroD  and  Femme,  IL 
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PreoedentB  in  Chanoeiji  and  a  case  in  Brown's  Chanc^j.  (a) 
These  cases  fully  prove  that  the  husband  is  bound  by  such  hia 
agreement;  and  that  gyctj  agreementi  thus  made  by  him  yield- 
ing up  his  marital  rights,  or  providing  for  his  wife  thus  sepik- 
rated,  is  valid. 

Any  agreement  entered  into  to  provide  for  the  support  of  the 
wife,  in  case  it  should  be  necessary  for  husband  and  wife  to  separ 
rate,  has  also  been  held  a  binding  agreement. 

It  was  urged,  in  this  case,  that  it  was  contrary  to  sound  policy 
to  give  effect  to  an  agreement  which  had  a  tendency  to  &cilitate 
a  separation  betwixt  husband  and  wife;  (b)  but  the  cpurt  gave 
effect  to  the  agreement.  The  court  observed,  that  many  contracts 
had  been  established,  which  had  that  tendency ;  that,  however  it 
might  have  been  better  policy  to  have  considered  such  contracts 
as  vicious,  yet  the  question  had  been  laid  at  rest,  for  a  long  period, 
by  repeated  decisions;  that  sanctioning  articles  of  separation  had 
this  tendency,  and  yet  this  doctrine  could  not  now  be  called  in 
question ;  that  provision  for  pin-money,  or  any  separate  provision 
for  the  wife,  tends  to  render  her  independent  of  the  support  and 
protection  of  her  husband ;  but  that  all  those  points  were  weU 
established,  and  could  not  now  be  rejected  on  the  ground  of  sup- 
posed illegality  in  such  transactions. 

The  court  considered  a  case  in  Yentris  as  supporting  the  de- 
cision in  this  case,  and  also  a  decision  in  Yemon  as  a  case  in 
point  (c)  Here  the  husband,  having  treated  his  wife  ill,  gave 
her  a  note  that  if  he  should  ever  again  maltreat  her  she  should 
have  £3,000  for  her  own  use.  The  husband  having  again  mal- 
treated his  wife,  the  court  decreed  the  note  to  be  paid.    Whether 

r»95l  '*  "  *^*  ^*  ^'""^ *  *^*  *"°^  oontractB  should  reoeire  the 
^       -^  countenance  of  courts  of  justice,  is  not  now  necessary  to 

be  examined.    That  it  is  not  contrary  to  sound  policy,  we  have 

this  evidence,  that  lex  ita  stripia  est    When  this  question  is 

viewed  on  one  side  only,  we  may  be  led  to  conclude  that  it  had 

been  better  to  have  established  a  doctrine  opposite  to  that  which 

now  prevails.    There  can  be  no  doubt  but  that  the  indalgenoe 

given  to  wives  by  this  doctrine  has  been  often  abused  by  proud, 

(a)  Ver.,  886:  Pr.  1b  Chan.,  814, 408 ;  Bro.  Glum.  Gas.,  814. 

(^)  tBMt.,888.  (e>  iVent^UT;  •VOT.,8fr. 
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TiiQOQB  women*  On  the  other  hand,  we  onght  to  remember  that 
hnsbands  ore  not  always  perfect  Thej  have  their  caprices,  vices 
and  follieS)  as  well  as  wives.  Whatever  evil  maj  have  resulted 
fimm  thoae  decisions,  great  good  has  also  been  the  consequence. 
Many  an  amiable,  virtuous  wife  has,  by  this  means,  been  secured 
against  the  tyranny  and  brutality  of  an  unfeeling,  dissipated, 
libflrtine  husband,  and  delivered  from  poverty,  distress  and  the 
most  shameful  abuse.  Many  fiunilies  of  children  have  been 
ptovided  for,  and  so  educated  as  to>  become  the  oroaments  of  the 
$glb  in  which  they  lived ;  who^  had  it  not  been  for  those  decisious, 
would  have  been  lost  t&  the  world,  or,  what  is  more  probable, 
have  been  a  curse  to  it  I  acknowledge,  I  feel  no  disgust  at  a 
doctrine  that  has  such  a  powerful  tendency  to  pronaote  the  com* 
Cut  of  the  better  half  of  the  human  race.  In  Brown's  Chancery 
Ohrs  (a)  we  have  the  opinion  of  Justice  Bullsb  upon  the  effect 
of  articles  of  separation.  If  it  be  law,  says  he,  that,  after  sepa- 
lation,  with  a  competent  allowance  by  husband  to  the  wife  for 
maintenanee,  the  husband  cannot  be  sued  for  the  debts  of  the 
wife ;  if  she  can  be  sued  alone ;  if  a  second  husband  be  liable 
jointly  with  her,  for  debts  contracted  during  separation ;  if  the 
artides  axe  such  a  formal  renunciation  of  marital  rights,  the 
husband  cannol  seize  the  person  of  the  wife  without  being  guilty 
of  a  breach  of  peace;  if  all,  or  any  of  these  be  law,  they  will  go 
a  great  way  toward  proving,  *  that  after  such  separation,  p^^^^ 
the  wife  shall  be  considered,  in  all  respects,  except  for  the  '-  -' 
purpose  ot  marrying  again,  as  a  frnime  aok.  All  these  points, 
he  observes,  have  been  determined ;  and  I  know  of  no  reason 
why  these  decisions  should  not  be  as  religiously  and  sacredly 
observed  as  any  judgments  that  ever  were  rendered  by  any  set 
of  me*;  for  I  believe  that  they  are  founded  in  good  sense,  and 
adapted  to  the  understanding,  the  wel&re  and  interest  of  man- 
kind It  is  fcdly  settled,  that  when  there  are  articles  of  separa* 
tion,  poiporting  a  perpetual  separation,  that  no  offer  by  the  hus- 
band, to  receive  ff«oh  wife  again,  and  maintain  her,  will  prevent 
duuioeiy  from  Mceeating  the  agreement  Nothing  but  the  mutual 
agreement  of  the  parties  to  cohabit  together,  will  ever  discharge 

(i)  f  Br.  la  Chaa.,  8M,  968. 
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the  husband  from  performing  the  covenants  contained  in  the 
articles. 

A  covenant  on  the  part  of  the  husband  to  pay  annnall j  snch 
a  sum,  for  a  separate  maintenance  to  his  wife,  will  be  enforced 
against  him;  but  against  creditx>rs,  such  an  agreement,  being 
voluntary,  cannot  prevail,  (a) 

Property  assigned  by  the  husband  to  a  trustee,  to  maintain  his 
wife,  upon  articles  of  separation,  is  not  her  separate  property, 
nor  can  she  dispose  of  it,  as  granting  an  annuity.  It  would  be 
unreasonable  to  admit  this  idea,  since  articles  of  separation,  what- 
ever effect  they  may  have  between  themselves,  can  have  no 
operation  where  third  persons  are  concerned ;  for,  if  she  should 
become  a  pauper,  the  parish  might  call  upon  her  husband  to 
maintain  her.  Her  husband's  settlement  would  be  her  settle- 
ment ;  and  her  husband  would  be  liable  with  her  for  her  slan- 
der or  trespass.  It  is  because  they  live  separate,  that  the  hus- 
band cannot  b^  sued,  for  no  credit  is  given  him.  She  cannot  be 
sued,  unless  he  has  renounced  his  right  to  the  person  of  his  wife ; 
for  if  she  could  be  sued  on  her  contracts,  the  person  of  his  wife 
^  ^-.  might  be  taken  from  him*  without  his  consent  When 
^  ^  that  right  is  renounced,  by  articles  of  separation,  I  per- 
ceive no  reason  why  she  should  not  be  liable  on  her  contracts. 
8  Ves.,  Jr.,  448. 

Notwithstanding  some  doubts  which  have  been  entertained, 
we  may  safely  conclude  that,  when  husband  and  wife  agree  to 
live  separate,  and  the  husband  covenants  with  a  trustee  to  allow 
a  certain  maintenance  to  the  wife,  or  gives  a  bond  to  a  trustee, 
such  covenant  or  bond  is  binding  on  the  husband.  It  has  been 
contended  that  it  is  in  the  power  of  the  husband  to  set  aside  such 
obligations,  by  offering  to  receive  his  wife  into  his  family ;  but 
equity  decrees  otherwise;  proceeding  upon  the  ground  that  such 
an  agreement  cannot  be  dissolved  without  mutual  consent  It 
has  been  contended  that,  to  give  efficacy  to  such  an  agreement, 
the  trustee  must  covenant  to  indemnify  the  husband  against  the 
wife's  debts,  as  was  the  case  in  2  Yem.,  886.  See  also  Pr.  in 
Chan.,  496;  but  this  is  not  necessary  to  enable  the  court  to 

<a)  9  Ver.,866;  P.  inOui.,407;  Stn.,  4TB;  %  Atk.,  511;  8  id.,  647;  %  Bro.  in  Oul,  W; 
8  id.,  814. 
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cnforoe  the  oantract  In  2  Atk.,  611,  the  court  decreed  the 
trusts  to  be  performed  against  the  husband,  when  there  was  no 
coT^uuit  to  ind^nnify  the  husband.  The  same  point  was  fullj 
aetded  in  10  Yes.,  191.  It  will  be  remembered  that  this  right  is 
considered  as  so  vested  in  the  wife  that,  if  the  trustee  should 
lefiise  to  bring  forward  a  suit^  the  wife  may  file  her  bill  by  her 
prothein  ami  to  enforce  the  contract,  as  was  the  case  in  10  Yes., 
191.  Although  chancery  has  enforced  such  contracts,  their 
legality  has  been  questioned  in  courts  of  law ;  but  it  is  now  fuUy 
settled  that  such  contracts  are  valid  at  law.  2  Yent,  217 ;  2 
East,  283.  Such  contracts  will  not  be  enforced  to  the  prejudice 
of  creditoia.  2  Atk.,  511,  599 ;  2  Pr.  in  Chan.,  90.  (1) 

(I)  UpoQ  a  oomiderailion  of  the  dedsioDS  upon  the  subject  of  agreements  for  a 
septnte  maintenanoe^  the  f<dlowing  conclusions  are  readily  arrived  at  First,  that 
^bej  aie  valid  and  will  be  enforced  both  at  law  and  in  equity,  without  the  inter- 
nntioii  of  a  trustee  to  support  them.  Secondly,  that  they  are  valid  both  against 
pordiaaers  and  creditors,  when  made  in  pursuance  of  an  agreement  in  writing, 
attired  into  by  the  parties  anterior  to  the  marriage;  the  marriage,  in  such  caso^ 
being  a  valuable  consideration  for  the  settlement,  and  that  when  made  after  mar* 
Qsge^  tiiou^  void  as  against  creditors  at  the  time  of  the  oonveyanoe,  they  are  valid 
tgainst  subeeqneat  purchasers  and  creditors ;  and,  thirdly,  that  they  are  not  con- 
tiiry  to  the  spirit  and  po&ay  of  the  law.  It  would  indeed  be  strange  that,  wheu, 
from  tamOy  discords  or  otherwise,  a  separation  between  husband  and  wife  becomes 
indispeBflably  necessary  to  the  happiness  of  both,  that  the  law  should  refuse  its 
SMiction  to  a  provision  made  by  the  husband  to  shield  the  wife,  where  he  is  amply 
aUe  and  wiUing  to  place  her  in  a  situation  where  she  will  be  protected  fW)m  poverty 
and  want,  and  no  longer  be  a  burden  upon  her  friends;  or  when  his  brutal  insults 
nay  have  driven  her  forth  upon  the  world,  that  the  law  should  not  grasp  at  that 
momeotaiy  relaxataon  of  bis  barbarity  which  influences  him  to  provide  such  a  set- 
tlemeni  for  his  wife.  But  this  question  is  now  too  well  settled  to  be  longer  sus- 
eept3)ile  of  litigation;  and  the  courts  of  law  and  equity,  both  in  England  and  the 
United  States,  now  almost  universally  lend  their  assistance  in  carrying  out  the 
humane  provisfons  in  support  of  the  wife.  Fitzer  v,  Fitzer,  2  Atlc,  51 1 ;  Cooke  v. 
Wlgi^BSi  10  Yea.,  191 ;  Bodney  v.  Chambers,  2  East,  283 ;  Ross  «.  Willoughby, 
!•  Price,  2;  Todd  «.  Stokes,  1  SaUc,  116;  Nurse  «.  Craig,  5  Bos.  k  Pul.,  148; 
Hlndley  tr.  Westmeath,  6  Bam.  ft  Cress.,  200;  Shelthar  «.  Gregory,  2  Wend.,  422  ; 
Carson  v.  Hurray,  3  Paige,  483;  Rogers  «.  Rogers,  4  id.,  616;  Reed  v.  Beayley,  1 
Black.  Ihd.  Rep.,  9*1 ;  Bundle  «.  ICurgatroyd,  4  Dallas,  304;  Magniac  v.  Thompson, 
1  Bald.  C.  C.  U.  a  Rep.,  344;  Scott  v.  Lorraine,  6  Honf.,  117;  Bray  «.  Dudgeon, 
id.,  133 ;  Tyson  «.  Tyson,  2  Hawks.  Rep.,  472 ;  Crostwaight  v.  Hutchkinson,  2 
Bibb,  407 ;  Browning  v.  Coppage,  3  id.,  37 ;  and  see,  also,  Bingham  on  Infancy  and 
Oovartore;  Roper  on  Hnsband  and  Wife,  paanm. 
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[*98]  *  CHAPTER  VHL 

CONTBACro    BT  WHICH    A  WiFB    MAT    BIND    HERSELF.     ThE  Hi78- 

band'b  Power  to  dissent  to  the  Wife's  PuRCHASEy  and 

TODIVSSTTHS  WiFB  OF  RsAL  PrOPEBTT  PURCBAftSO)  BT  HBB. 

When  may  a  wife  so  contract  as  to  bind  herself^  and  when 
not? 

It  is  a  general  rule  that  a  wife  cannot  so  contract  as  to  bind 
herself;  her  contracts  are  said  to  be  void  in  law.  The  princi- 
ples on  which  this  doctrine  is  founded  are  two:  1st.  The  right 
of  the  husband  to  the  person  of  his  wife.  This  is  a  right  guarded 
bj  the  law  with  the  utmost  solicitude ;  if  she  could  bind  herself 
by  her  contracts,  she  would  be  liable  to  be  arrested,  taken  in 
execution,  and  confined  in  a  prison ;  and  then  the  husband  would 
be  deprived  of  the  company  of  his  wife,  which  the  law  will  not 
suffer.  2d.  The  law  considers  the  wife  to  be  in  the  power  of  the 
husband ;  it  would  not,  therefore,  be  reasonable  that  Ae  should 
be  bound  by  any  contract  which  she  makes  during  the  coverture, 
as  it  might  be  the  effect  of  coercion.  On  the  first  ground  she  is 
privileged  for  the  sake  of  her  husband;  on  the  last,  for  her  own 
sake* 

Notwithstanding  this  doctrine,  cases  are  to  be  found  in  the 
books  where  the  wife  has  been  held  liable  on  her  contracts  entered 
into  during  coverture.  The  true  criterion,  by  which  we  deter- 
mine whether  she  is  liable  or  not  upon  her  contracts,  is,  when- 
ever the  aforesaid  marital  right  can  be  affected,  and  whenever  we 
can  presume  a  possibility  of  coercion,  her  contracts  are  utterly 
void ;  but  if  we  can  find  a  case  when  no  marital  right  can  be 

r*ftftl  **^ff®^^i  *^d  every  presumption  of  any  possible  coer- 
^       ^  cion  is  removed  out  of  the  way,  the  wife  is  bound.  (1) 


(1)  2  Elent  Com.,  160;  1  H.  Blade  Rep.,  346. 

It  was  held,  in  Coon  v.  Brook,  21  Barb.,  646,  that,  under  the  statutes  of  1846; 
1649,  of  New  York,  no  power  is  given  to  married  women  to  make  themselves  liable 
on  any  contracts  on  which  before  thej  might  not  have  been  li^le,  and  the  proinia> 
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The  words  of  that  distinguished  character,  Lord  Hardwices, 
in  1  Vea,,  805,  are  these:  The  disability  arising  from  coverture, 
18  not  for  want  of  discretion,  but  because  she  is  under  the  power 
of  the  husband ;  this  position  I  take  to  be  correct,  and  the  con- 


•orj  notes  of  such  women  are  still  void.  See,  also,  Howe  v.  Wilder,  34  Maine,  666 ; 
Botch  •.  T^"<^*^\  45  ICaine,  438.  It  Is  a  disputed  question  in  New  York  whether 
llie  wife  can  convey  land  directly  to  her  husband,  under  the  statutes  of  184S  and 
184S.  In  Winans  «.  Peebles,  31  Barb.,  371,  it  was  held  that  she  might;  while  tho 
contrary  was  held  in  White  «.  Wager,  32  Barb.,  250.  It  was  provided  by  the  acts 
of  184S  and  1849  that  married  women  might  convey  their  separate  real  estate ;  and 
90,  Laws  of  New  York,  1860,  provides  that  "any  married  woman,  pos- 
of  Mai  estate  as  her  separate  property,  may  bargain,  sell  and  convey  such 
ptuperty,  and  enter  into  any  contract  in  reference  to  the  same,  but  no  such  contract 
shall  be  valid  without  the  assent  in  writing  of  her  husband,  except  as  hereinafter 
provided."  The  provision  referred  to  above  is  to  the  efTest  that,  in  case  of  the 
hosband^s  unreasonable  refusal  or  inability  to  give  his  assent,  she  may  obtain  leave^ 
by  application  to  the  county  court)  to  sell  without  such  assent  of  the  husband. 
Rie  statute  of  1860,  chapter  90,  provides  further  that  "a  married  woman  may 
bargain,  sell,  assign  and  transfer  her  separate  personal  property,  and  carry  on  any 
trade  or  buainess,  and  perform  any  labor  or  services,  on  her  sole  and  separate 
account^"  Ac  By  the  B.  8.  of  Maine,  185t,  chap.  61,  the  wife  may  convey  real 
property  without  the  assent  of  her  husband.  In  New  Hampshire,  by  statute,  the 
wife  may  oonv^  her  lands  alonci  1st,  when  the  husband  has  deserted  her  for  three 
months  without  providing  for  her  or  her  children,  or  if  any  facts  exist  which  are, 
or,  if  continued,  will  become,  a  cause  of  divorce,  and  the  wife  is  the  ixy'ured  party; 
3d,  if  the  wife  of  an  alien  or  citizen  of  another  State  shall  reside  in  this  State  six 
months  suooessively  separate  fh)m  her  husband;  3d,  if  the  parties  contract,  before 
marriage,  in  writing,  that  the  wife  shall  hold  the  whole  or  any  designated  part  of 
her  property  to  her  sole  and  separate  use ;  4th,  where  a  conveyance  or  devise  is 
made  to  her  sole  and  separate  use,  free  from  the  control  or  interference  of  her  hus- 
band.** Gomp.  Stat  of  N.  H.,  380;  Eaton  v.  George,  40  N.  H.,  261.  Deed  of  mar- 
ried woman  held  not  valid,  her  husband  not  joining,  under  statute  of  1848,  in 
Pennsylvania.  Peck  v.  Ward,  18  Penn.,  506.  See,  also,  Scott  v,  Puroell,  7  Blkf^ 
€6;  Bicfaards  v.  McClelland,  29  Penn.,  385.  And  held  void,  even  though  her  hus- 
band has  abandoned  her,  in  Thomdell  v.  Morrison,  25  Penn.,  328.  The  court 
dispensed  with  the  concurrence  of  the  husband  (who  was  living  separate  from  his 
wife)  in  a  conveyance  of  property  in  which  the  wife  had  a  separate  interest,  where 
Hie  husband  refused  to  execute  the  deed.  Perrin  in  re.,  26  £ng.  Law  and  £q.,  292. 
And  80,  in  case  of  the  desertion  of  the  husband,  leaving  her  destitute.  Lord  in  re., 
30  £ng.  Law  and  Eq.,  519.  The  act  of  1848,  in  Pennsylvania,  does  not  remove  the 
disalnlity  of  the  wife,  resulting  ftom  the  marriage  contract^  to  bind  herself  by  bond. 
Clyde  V.  Keister,  32  Penn.,  85.  And  to  make  a  note  of  a  married  woman  good 
nnder  that  statute,  it  is  necessary  to  allege  the  special  drcumstanoes  which  make 
hsr  fiaUe  to  an  action,  notwithstanding  coverture.  Mahon  v.  Gormley,  24  Penn., 
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sequence  is  dear,  that  when  she  ceases  to  be  under  his  power^ 
there  is  no  solid  objection  to  her  managing  her  own  estate  as  she 
chooses,  if  no  marital  right  is  affected  b j  it.  Thus  it  was  holden 
that  the  wife  of  a  man  who  was  banished  the  realm  could  con* 
tract,  could  sue  and  be  sued  in  her  own  name ;  for,  in  this  case, 
no  right  of  the  husband  could  be  infringed,  (a)  He  was  alreadjr 
deprived  of  the  company  of  his  wife,  and  her  confinement  in 
prison  would  not  deprive  him  of  his  wife  to  any  greater  extent 
than  was  already  the  case :  neither  could  she  be  under  any  coer- 
cion ;  all  presumption  of  this  was  removed  by  his  banishment| 

(a)BatonaiidF«BUiie,6A;  Oo.LiU.,iaS;  BoIL,  400 ;  Moor,  SBft. 

80.  It  18  soffident,  in  an  action  on  a  note  against  a  married  woman,  to  allege,  to 
affidavit  of  defence,  the  coverture,  and  that  the  note  was  not  g:rven  for  neoesaaiieow 
Imhoff  V.  Brown,  30  Penn.,  604.  Held,  in  Vermont,  that  the  wife,  after  marriage 
and  while  living  with  her  husband,  is  incapable  of  contracting  a  debt  against  her- 
selfl  Fkrrar  «.  Bessey,  24  Yt.,  89.  Wife  may  contract  fbr  necessaries  for  her  main- 
tenance when  her  husband  has  deserted  her,  and  she  maintains  herself  Wagg*8 
execV  p.  Gibbons,  5  Ohio  (N.  S-X  680 ;  Smith  r  SOenoe,  4  Iowa,  331.  The  wifb 
cannot  contract,  under  the  laws  of  Califbmi%  so  as  to  render  her  liable  in  a  BQit  at 
law.  Bowe  v.  Kohle,  4  Cal.,  286 ;  Simpers  v.  Sloan,  5  id.,  457.  And  see,  alao^ 
Wooster  v,  Northrup,  6  Wis.,  246. 

A  married  woman  cannot,  hj  her  next  ftiend,  maintain  an  action  against  her 
husband  for  debt  on  contract  made  during  coverture  under  the  act  of  1848.  Ritt^ 
V.  Bitter,  31  Penn.,  396;  Bear's  adm'r  v.  Bear,  33  id.,  525.    Mooej  received  bgr  a 
husband  from  his  wife's  separate  estate,  after  act  of  1848,  is  presumed  to  have 
been  received  for  her,  and  an  agreement  to  repaj  it  will  be  binding  on  the  hus- 
band's estate.  Johnson  v.  Johnson's  adm'r,  31  Penn.,  450.    A  wife,  with  the  con- 
eent  of  her  husband,  may  indorse  her  promissoiy  note,  made  payable  to  her  during 
coverture,  and  pass  a  good  title  to  the  indorsee.    This  is  on  the  principle  of  agencj. 
Stevens  v.  Beels,  10  Cush.,  291.    One  is  bound  by  a  contract  made  with  a  femm$ 
copert,  after  she  has  performed  all  that  she  stipulated  to  perform  as  a  consideration 
for  the  promise,  and  the  husband  and  wifb  may  maintain  an  action  upon  it,  although 
such  contract  was  at  first  void  by  reason  of  her  ooverture.  Ham  v.  Boody,  20  N.  H., 
411.    A  married  woman,  possessing  a  separate  estate,  induced  the  plaintiff  to  do 
work  for  her  son,  by  promising  payment,  and  after  its  completion  and  during  cover- 
ture acknowledged  the  obligation,  and,  after  divorce  a  vinculo  molritiumu^  renewed 
the  promise.    And  it  was  held  that  she  was  liable,  on  the  ground  that  her  promise 
during  coverture  constituted  a  moral  obligation,  which  was  a  good  consideration  for 
a  promise  after  coverture.  Hempliill  v.  McCIimans,  24  Penn.,  367.    But  in  Kew 
York,  a  mere  moral  obligation  is  held  insufficient  as  a  consideration  to  support  a 
promise  in  such  a  case,  unless  founded  on  a  previous  legai  liaiMiiy,  Goulding  «. 
Davidson,  28  Barb.,  438;  Watkins  p.  Halstead,  2  Sandf.  S.  G.  B.,  311. 
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which  prevented  any  possible  aooess  to  her.  (1)  This  case  has 
always  been  admitted  to  be  law ;  and  I  apprehend  it  demonstrates 
that  coverture,  of  itself,  is  no  disqualification  of  a  wife  from  so 
contracting  as  to  bind  herself,  unless  some  right  of  her  husband 
or  of  herself  may  be  affected  by  it;  for  no  man  can  deny,  in  the 
case  put)  but  that  the  wife  is  still  the  wife  of  the  banished  man, 
his  banishment  notwithstanding.  I  know  it  is  said  that  the  per- 
son banished  is  considered  as  civiKter  martuus;  but  in  this  posi- 
tioa  there  is  no  truth.  If  he  were  ctvUiter  martuus,  his  wife 
would  be  in  fact  a  Jemme  sole,  and  could  marry  again,  without 
obtaining  a  divorce,  and  it  will  not  be  pretended  that  she  can. 
Could  administration  be  granted  on  his  estate,  as  on  the  estate 
of  a  deceased  person  ?  I  trust  not.  Again,  it  was  determined, 
that  the  wife  of  a  man  who  had  abjured  the  realm  might  so  con- 
tract as  to  bind  herself.  (2) 

*The  same  reasons  exist  in  this  case.as in  the  last;  (a) 
it  was  then  determined  that  the  wife  of  an  alien  enemy  ^ 
might  fio  contract  as  to  bind  herself;  for  the  same  reasons,  no 
right  of  the  husband  could  be  affected  by  her  contracts ;  for  he 
could  not  enjoy  the  company  of  his  wife,  nor  could  she  be  under 
the  coercion  of  the  husband,  so  that  no  right  of  his  could  be 
infringed.  It  was  then  determined,  that  the  wife  of  a  man  trans- 
ported for  seven  years  might  bind  herself  by  her  contracts,  on 
the  same  principles  which  govern  the  other  cases  before  men- 
tioned. (3)    In  the  two  last  cases,  there  never  was,  and  never 

(a)  Salk.,  116 ;  Comb.,  4n ;  Ld.  Baym.,  147 ;  %  Salk.,  6M. 

(1)  But  it  18  ezpreasly  laid  down  hj  the  best  authorities,  that  a  huaband  who  is 
haninhed  the  reahn  is  aooounted  in  law  dviUkr  morhMa,  and  hence  the  reason  of 
the  decisions.  It  is  the  established  doctrine  that  in  such  case  the  wife  may  sue  or 
be  sued  in  her  own  name ;  nor  is  there  any  distinction  where  the  husband  has 
sbjured  the  realm.    See  next  note. 

(2)  The  following  authorities  fully  sanction  the  right  of  the  wife  to  sue  or  be  sued 
where  the  husband  is  civilUgr  moriwu:  Baa  Abr.,  tit  Baron  and  Femme,  M;  2 
Kent's  CouL,  154;  Bobinson  v.  Reynolds,  1  Vik.  Vert  Rep.,  Iti,  where  all  the 
eases  on  this  point  are  critically  reviewed  by  Ch.  J.  Skinnbb. 

(3)  It  has  long  been  settled  that  the  wife  of  an  alien  may  contract  so  as  to  bind 
berself ;  and  the  doctrine  is  too  well  established  to  be  oontroverted.  The  case,  cited 
by  the  author  from  1  Ld.  Raym.,  147,  of  Deny  v.  The  Duchess  of  Mazarine,  placed 
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can  be,  any  pretence  that  the  hoaband  was  cMMter  mortims  ;  and 
I  have  nerer  heard  that  the  authority  of  these  cases  has  been 
shaken,  or  attempted  to  be  shaken,  (a)  Since  these  determina* 
tions,  the  question  has  arisen,  whether  a  woman,  living  separate 
from  her  husband  by  articles  of  agreement,  with  a  separate 
maintenance,  can  so  bind  herself  as  to  be  liable  on  her  contract: 
a  course  of  decisions  seemed  to  have  established  it  as  an  indis- 
putable point  that  she  could ;  (i)  a  very  different  opinion,  how- 
ever, has  been  entertained  by  many  eminent  lawyers;  they 
contended  that  these  cases  introduced  new  principles^  wholly 
unknown  to  the  common  law ;  and  the  authority  of  those  deci- 
ai<»is  have  since  be^i  shak^i  by  subsequent  opinions ;  it  must, 

(a)  1  Bra.  ClLf  7,  a08. 

(d)  See  the  case  Corbitt  ft  Poelnits,  and  the  cases  there  cited  In  1  Bnrnibrd  ft  Bast. 

this  right  of  the  wife  on  the  £px>and  that  it  came  within  the  doctrine  of  the  oommon 
law,  where  the  husband  had  abjured  the  reahn ;  although,  in  that  case,  the  husband 
had  been  divoroed  in  Franoe,  which,  of  itself,  might  have  been  a  sufficient  reason 
Ibr  the  decision.  The  oases  of  Wolford  v.  The  Duchess  of  Pienne,  2  Esp.  N^.  P.  R^ 
064;  De  Gaillon  v.  L'Aigle,  I  Bos.  ft  PuL,  367;  Carroll  «.  Blenoow,  4  Esp.  N.  P. 
Rep.,  27 ;  Franks  «.  The  Duchess  of  Pienne,  2  id.,  687 ;  Gregory  «.  Paul,  16  Mass. 
Rep.,  31 ;  Robinson  «.  Reynolds,  I  Aik.  Yt.  Rep.,  174;  Troughton  v.  Hill,  2  Hayw., 
406;  Abbott  v,  Bayley,  6  Pick.,  89,  are  strong  authorities  in  support  of  the  posi- 
tion  of  the  text  But  the  wife  of  a  person  who  has  been  absent  six  or  seven  years 
In  the  Esflt  Indies,  cannot  be  considered  as  a  femme  aolU,  Commonwealth  v.  Ccdlins, 
1  Mass.  Rep.,  1X6.  Nor  will  any  mere  temporary  absence  of  the  husband  entitle 
her  to  be  so  considered.  Robinson  v.  Reynolds,  vi  suprct.  But  where  the  husband 
was  a  convicted  felon,  and  sentenced  to  transportation  for  fourteen  years,  the  wife 
was  held  liable  to  be  made  a  bankrupt  where  she  traded  on  her  own  account  Ex 
parte  Franks,  1  Moore  ft  Scott^  1. 

In  Gregory  v,  Paul,  16  Mass.  Rep.,  31,  It  was  held  that  where  the  husband  had 
deserted  the  wife,  who  came  to  this  country  and  remained  for  five  years,  and  during 
that  time  lived  and  maintained  herself  as  a  femme  goU,  and  the  hupband  was  an 
alien  who  had  never  been  here,  that  the  wife  might  take  a  legacy,  and  sue  and  be 
sued,  as  a  femme  edU.  So  where  he  had  deserted  his  wife,  and  refused  to  perform 
his  marital  duties,  the  acquisitions  of  property  by  the  wife,  during  such  desertion, 
are  her  own,  and  she  may  dispose  of  them  as  she  pleases.  Starett  v.  Wynn,  17 
Serg.  ft  Rawle,  130 ;  and  if  the  husband  depart  from  the  State  and  take  up  his 
residence  in  a  foreign  oountiy,  the  wife  is  entitled  to  the  same  privOeges.  Bean  v. 
Morgen,  4  McGord,  148 ;  Brown  v.  Killingworth,  id.,  429 ;  and  see  also  Rabe  «. 
Hanna^  6  Ohio  Rep.,  631.  If  any  cause  of  action  accrue  to  the  wife,  while  the 
husband  is  eivilUer  mortuue^  it  will  belong  to  her  after  his  death.  Cornwall  v.  Hoy% 
Y  Conn.  Rep.,  420. 
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therefore,  at  present,  be  oonsidered  as  questio  veocaia.  (1)  That 
ve  may  determine  on  which  side  the  truth  lies,  we  will  inquire^ 
is  any  marital  right  of  the  husband  infringed?  Certainlj  not; 
fcr,  by  his  own  agreement,  and  such  a  one  as  the  English  law 
leoognizes  as  valid,  he  has  renounced  all  olaim  to  her  person.  It 
is  therefore  immaterial  to  him  whether  she  resides  in  a  palace  or  a 
dungeon ;  on  his  account,  therefore,  there  can  be  no  objection  why 
she  should  not  so  contract  as  to  bind  herself  Is  she  under  any 
ooercion  of  the  husband?  Certainly  not;  for  she  is  whoUy  out 
of  his  power,  and  in  the  *  enjoyment  of  all  that  liberty  p^^^^^-. 
of  acting  which  is  enjoyed  by  an  unmarried  woman.  ^  -' 
Those  contested  decisions,  then,  have  introduced  no  new  princi- 
pies,  but^  have  applied  old  established  principles  to  new  cases. 
I  do  not  contend,  as  has  been  done  by  some,  that  she  was  liable 
on  account  of  having  a  separate  maintenance ;  that  will  have  the 
effect  of  securing  him  from  any  liability  to  fulfill  her  contracts  for 
iKOcesaaries.  But  it  does  not  follow,  that  because  he  is  not  liable, 
that  she  is;  for  when  she  elopes  with  an  adulterer  the  husband 
ia  not  liable  for  her  contracts  for  necessaries,  neither  is  she  her- 
self The  ground  on  which  I  place  it  is,  that  they  lived  separate, 
onder  articles  of  agreement,  which  were  binding  upon  them,  by 
which  articles  the  husband  renounced  all  his  rights  to  the  person 
of  his  wife,  and  placed  her  beyond  the  reach  of  any  possible 
coercion.  The  cases  would  have  been  determined  in  the  same 
nianner,  if  there  had  been  no  separate  maintenance ;  for  they 
proceed  upon  the  ground  of  rendering  her  liable  to  the  extent 
of  her  contracts.  Whereas,  if  the  fact  of  having  a  separate 
maintenance  were  the  ground  of  the  decision,  her  liability  nlust 
have  been  commensurate  only  with  the  amount  of  her  separate 
maintenance. 

It  will  not  be  unprofitable  to  examine  how  far  the  decisions, 
both  before  and  subsequent  to  the  case  of  Baron  Poelnitz,  which 
seem  to  be  hostile  to  that  decision,  are  so  in  reality.    It  must  be 

4 '• ^ 

(1)  A  oondse  view  of  some  of  the  modem  cases  on  this  subject  will  be  found  in 
note  1,  page  191.  As  some  of  these  decisions  rather  militate  against  the  opbion 
of  the  author,  hSa  excellent  reTiew  upon  the  leading  cases  will  not  be  commented 
iip<xi. 
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admitted,  that  some  of  them  were  opposed  to  the  piiDciples  of 
that  decision.  The  principle  was,  that  the  wife  was  liable  on 
the  ground  of  her  separate  maintenance,  which  several  of  the 
learned  j  adges  seemed  to  have  supposed  was  the  ground  on  which 
that  case  and  some  others  were  decided.  If  that  was  not  the 
true  ground  of  those  decisions,  but  the  true  ground  was,  that 
the  husband  had,  by  his  own  deed,  abandoned  all  his  marital 
r*1 091  ^S^^  ^^^1  therefore,  could  have  had  no  *  interest  in  the 
*-  ^  question,  whether  his  wife  was  liable  to  be  taken  on  an 
execution,  or  not ;  agreeably  to  the  opinion  of  the  chancellor 
in  2  Yesey,  where  he  says :  If  the  husband  and  wife  are  sepa- 
rated by  deed,  an  action  may  be  brought  against  the  wife  alone : 
I  apprehend  that  no  one  of  the  cases  militate  againstthe  doc- 
trine of  that  case.  The  first  which  I  shall  notice,  is  that  of 
Hatchet  v.  Baddely ,  reported  in  Judge  Blacestone.  The  defend- 
ant)  in  that  case,  pleaded  her  coverture,  (a)  The  replication 
admitted  the  coverture ;  but  stated  that  she  had  eloped  from  her 
husband ;  that  she  had  always,  since  that  time,  lived  separate 
firom  her  husband ;  and  that  the  articles,  for  which  the  suit  was 
brought,  were  furnished  her  since  her  departure  £rom  her  hus- 
band, and  on  her  credit  only.  This  was  demurred  to,  and  the 
replication  was  holden  ill.  But,  in  this  case,  the  husband  had 
never  abandoned  his  right  to  his  wife.  She  was  then  living  from 
him,  in  defiance  of  her  duty,  and  he  had  a  right  to  reclaim  her 
at  any  time.  To  suffer  her  to  be  bound  by  her  contract,  would 
render  her  liable  to  an  execution,  and  thus  the  husband  be 
deprived  of  her  person.  The  wife  never  can,  by  any  act  of  her 
own,  place  herself  in  such  a  situation  as  to  deprive  him  of  his 
marital  right  to  her  person.  To  have  made  this  case  like  that 
of  Baron  Poelnitz,-  there  must  have  been  a  covenant  on  the  part 
of  the  husband  that  his  wife  might  live  separate  from  him ;  for, 
in  that  case,  he  would  not  have  any  more  interest  in  her  person 
than  any  man  in  the  community.  The  next  case  determined  in 
the  same  manner,  is  Lea  v,  Shultz,  reported  in  Judge  Black- 
STONE.  (6)  In  that  case,  there  was  a  voluntary  separation,  and  a 
separate  maintenance  of  the  wife.  As  to  the  last,  whatever  effect 
the  separate  maintenance  might  have,  to  screen  him  from  her 

(a)  9  Bl.,  1079.  {b)  %  BI.,  199S. 
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ooDtractSi  is  nothing  to  the  present  purpose ;  for  I  agree  that  his 
not  being  liable  to  pay  her  contracts,  fixes  no  liability  upon  her. 
In  this  case  there  was  no  covenant  to  prevent  the  *  hus-  ^  - 
band  from  claiming  his  wife,  whenever  he  pleased ;  it  is  ^  _ 
true  there  was  a  voluntary  separation,  to  which  he  could  put  a 
period  at  pleasure.  His  marital  right,  therefore,  might  be  affected, 
if  his  wife  were  liable  on  her  contracts;  for  she  might  be  con* 
fined  in  a  prison,  when  he  was  about  to  put  a  period  to  this 
temporary  separation;  this  case  does  not,  therefore,  militate 
against  the  case  of  Baron  Poelnitz.  The  next  case  is  that  of 
Gilchrist  v.  Brown,  reported  in  Term  Beports.  (a)  This  case  was 
an  assumpait  for  goods  sold  and  plea  coverture:  replication  that 
before  the  promises,  &a,  the  defendant,  being  married,  committed 
adultery ;  and  that  afterwards,  and  before  making  the  promises, 
the  husband  separated  from  the  bed  and  board  of  the  defendant, 
and  cohabitation  with  her;  and  that  she  had  ever  since  lived 
separate  in  a  state  of  adultery,  and,  so  living,  made  the  promises, 
Ao,  and  the  articles  for  which  the  suit  is  brought  were  fur* 
nished  on  her  separate  credit  This  replication  was  holden  ilL 
The  court,  indeed,  say  this  is  not  like  the  former  cases,  where 
the  wife  was  holden  liable,  for,  say  they,  there  was  no  separate 
maintenance.  In  this  case  the  judgment  was  undoubtedly  cor- 
rect, but,  I  apprehend,  the  true  reason  on  which  such  judgment 
ought  to  have  been  rendered  was,  that  in  this  case  there  were  no 
artades  of  separation.  No  covenant  had  been  entered  into  by 
him,  relinquishing  his  right  to  the  person  of  his  wife.  It  was 
not,  therefore,  in  her  power  to  place  herself  in  such  a  situation 
as  would  affect  his  marital  right  to  her  person. 

The  next  case  is  that  of  EUah  v.  Leigh,  reported  in  Term 
Blurts,  (i)  In  this  case  it  appeared  that  the  husband  and  wife 
had  sepanU;ed,  but  there  were  no  articles  of  separation  or  cove* 
nants.  A  suit  was  depending  between  them,  in  the  consistory 
q>iscopal  court  in  London,  and  a  temporary  alimony  was  allowed 
to  the  wife,  during  the  pendency  of  the  suit  Coverture  was 
pleaded,  and  the  ^  above  stated  facts  were  replied,  and  ^^  . 
that  the  articles,  for  the  price  of  which  the  suit  was  \-  -' 
brought^  were  furnished  on  his  credit    This  replication  was 

(s)4T.S.,'m.  C»)  5  T.  s.,  (Re. 
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hdlden  ilL  Here  is  not  the  least  roBemblance  b^iwixt  Hiis  case 
and  that  of  Corbett  and  Poelnitz«  I  know  that,  in  this  casey 
Lord  KsNTON  shows  great  symptoms  of  disgust  with  the  last 
mentioned  case,  but  the  ease  did  not  require  the  observations 
made  by  him ;  but^  in  the  opinion  given  bj  Justice  Lawbence, 
the  true  ground  of  the  decision  »is  seen.  He  observes,  that  in 
the  case  of  Corbett  v.  Poelnitz,  they  so  &r  considered  the  wife  a 
fsmme  iole^  for  the  remainder  of  her  life,  that  the  husband  had 
no  right  to  the  person  of  the  wife  afterwards.  And,  why  so? 
The  answer  is  obvious :  he  had  covenanted  to  give  up  his  right 
to  her  person. 

The  next  case  is  reported  in  Term  Beports.  (a)  This  case  is' 
merely  a  case  of  a  wife  separating  from  her  husband,  and  carry- 
ing on  the  trade  of  a  haberdasher,  and  the  goods  sold  were  on 
her  credit  She  was  dead,  and  had  made  her  will,  and  the  suit 
was  against  her  executor.  The  plaintiff  could  not  prevail,  for, 
unless  she  could  be  sued,  her  executor  could  not ;  for  there  was 
no  covenant  that  would  affect  the  right  of  the  husband  to  her 
person,  or  the  property  that  she  might  acquire.  An  executor  is 
only  liable  to  the  extent  of  assets,  and  the  property  left  by  her 
never  was  vested  in  him,  but  belonged  to  the  husband.  The 
reasoning  of  Lord  Kbnton,  in  that  case,  does  not  seem  to  me  to 
oppose  the  idea  of  the  liability  of  a  femme  covert  being  sued, 
when  there  is  a  covenant  to  live  separate,  unless  that  covenant 
was  temporary.  Justice  Lawrence's  opinion  seems  to  rest,  in 
that  case,  on  this  idea,  that  the  wife  could  not  acquire  the  pro- 
perty left. 

The  last  case  which  I  shall  notice  is  reported  in  Term  Reports : 
(b)  in  this  case,  I  admit,  that  from  the  reasoning  of  the  court,  it 
is  apparent  that  they  meant  to  overthrow  the  cases  of  Bingstead 
r*1051  ^'  Laiiesborough,  Burwell  v.  Brooks,*  and  Corbett  and 
Poelnitz ;  yet  the  decision,  in  this  case,  independent  of 
opinions  no  way  necessary  to  be  given,  does  not  stand  opposed 
to  those  decisions.  If  indeed  those  decisions  be  supported  on  the 
ground  of  there  being  a  separate  maintenance  allowed  the  wife, 
the  decision  in  this  case  is  opposed  to  these ;  but  if  those  decisions 
rest  upon  the  covenant  to  live  separate,  as  I  contend,  this  case  is 

(a)  «  T.  B.,  60«.  (»)  8  T.  B.,  64S. 
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not  opposed  to  those.  It  appears  on  the  record,  that  there  was 
no  covenant  to  live  separate.  The  defendant's  rejoinder  admits 
a  separation,  and  states  the  covenant  to  be,  that  the  husband 
should  pay  the  separate  maintenance,  as  long  as  the  wife  should 
suffer  the  husband  to  live  separate  and  apart  from  her,  and 
should  do  certain  other  things  not  connected  with  the  question 
which  we  are  considering.  Ta  this  there  is  a  demurrer.  There 
was  then  no  covenant  to  live  separate,  but  only  an  agreement  to 
pay  so  much  as  long  as  they  did  The  wife  could  make  her 
challenges  as  a  wife,  whenever  she  pleased,  and  there  was  no 
renunciation  of  any  marital  right  whatever  to  her  person.  The 
decision  was  perfectly  correct,  on  the  ground  on  which  I  have 
considered  this  subject^  and  in  nothing  hostile  to  the  case  of 
Ck>rbett  and  Poeloitz.  (1) 


(1)  m^e  doctrine  of  the  later  cases  ia  in  direct  hoetiUty  to  the  case  of  Corbett  p, 
Poeloiti^  nor  do  we  think  a  dedeion  is  to  be  found  on  this  side  of  the  Atlantic  sti»* 
taining  it  The  case  of  KarshaU  v.  Bacton,  8  Tenn  BejK,  645,  reTiewed  in  the 
text,  we  think  fully  sustains  the  propositioD  that  a  /mimm  cowrt  cannot  sue  or  bo 
sued,  akme,  while  living  apart  from  her  husband  under  a  deed  of  separation,  and 
ihe  following  cases  in  Eng^d  establish  the  dootrine  too  positively  to  be  contro- 
verted: Hyde  «.  Price,  3  Ves^  443;  Beard «.  Webb,  2  Bos.  A  Pul.,  106;  Wardell 
9.  Qoocfa,  7  £a8t,  582;  Lord  St  John  «.  Iisdy  St  Joh^  11  Ves.,  529.  And  tiie 
suae  doctrine  is  held  in  New  York:  Baker  v.  Barney,  8  John.  Bep^  t2.  So^  in 
Hnnt  9.  De  Blaquiere^  6  Bing.,  660,  it  was  held  that  a  famme  covert,  divorced  a 
maiM  €t  ikoro,  could  not  sue  and  be  sued  as  a  femme  sole.  But  in  Vermont  there 
is  10  distinction  between  divorces  a  vtnculo  matrimanii  and  a  menta  ef  ihoro.  See 
also  Lewis  v.  Lee.  3  Bam.  k  Cress.,  291 ;  Hookham  ei  Chambers^  9  Brod.  & 
B«g^  92;  Fairthome  v.  Blaquiere,  6  Iff.  ft  S.,  73 ;  1  Binn.,  686.  But  in  some  of 
the  States  the  wife,  in  imitation  of  the  custom  of  London,  may  become  a  femme 
Job  trader,  and  as  such  sue  and  be  sued  without  joining  the  husband.  Burke  v. 
Wlaklfi,  2  Serg.  &  Rawie,  189 ;  2  Bay's  Rep.,  162 ;  South  Carolma  State  Reports  in 
Bqnity,  148.  But  in  the  latter  State  it  is  said,  for  the  purpose  of  protecting  the 
wiflSs^  she  cannot  be  sued  without  Joining  her  husband.  4  UcCord,  413.  And  in 
Paonsylvania  the  privilege  extends  only  to  the  wives  of  husbands  who  have  gone 
la  se%  and  where  the  wives  are  left  to  gain  a  livelihood  by  shopkeeping  or  any 
other  trade.  For  the  peculiar  powers  and  privileges  aUowed  to  a  femme  covert  in 
Lo«iBMii%  see  Lonislsaa  Rev.  CodOi  art  128,  2412.  In  Vermont^  also^  the  doctrine 
ii^  tiiat  the  wife's  living  apart  fWMh  the  husband  under  a  deed  for  a  separate  main- 
tensnoe  will  not  enable  the  wiib  to  exercise  the  rights  of  a  femme  eok^  per  SKumsa, 
Ch.  J.,  in  Bobinaon  v.  Reynolds  and  wife,  1  Aiken's  Vt  Rep.,  174. 

The  power  of  a  married  woman  to  carry  on  business  on  her  own  aooount^  and  to 
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The  Queen  of  England  may  sue  and  be  sued  without  her 
husband;  and  the  reason  given  is,  that  she  has  separate  pro- 
perty, over  which  the  king,  her  husband,  has  no  control ;  and 
no  marital  right  can  thereby  be  affected.  Z  presume  her  person 
is  not  liable  to  arrest  The  case  of  Baggell  v.  Truman,  llih 
of  East,  301,  has  been  thought  by  some  to  exhibit  a  principle 
opposed  to  those  which  determined  the  case  of  Baron  Poelnitz : 
it  was  an  action  of  trespass  by  a  wife,  for  entering  her  house 
and  taking  her  goods.    Coverture  was  pleaded,  and  a  replication 

sue  and  be  sued,  is  regulated  in  different  States  by  statute.  In  New  Tork,  "  any 
married  woman  may  sue  and  be  sued  in  all  matters  having  relation  to  her  property, 
which  may  be  her  sole  and  separate  property,  or  which  may  hereafter  come  to  her 
by  descent,  devise,  bequest,  or  the  gift  of  any  person  except  her  husband,  in  the 
same  manner  as  if  she  were  sole.**  And  "  any  married  woman  may  bring  and  main- 
tain an  action  in  her  own  name  for  damages  against  any  person  or  body  corporate 
for  any  injury  to  her  person  or  character,  the  same  as  if  she  were  sole ;  and  the 
money  received  upon  the  settlement  of  any  such  action,  or  recovered  upon  a  judg^• 
ment,  shall  be  her  sole  and  separate  property."  N.  Y.  Statutes  of  1860,  ch.  90,  sec. 
V.  The  Code  of  New  York  provides,  sec.  114,  that,  "  when  the  action  concerns  her 
separate  property,  she  may  sue  alone.  When  the  action  is  between  herself  and  her 
husband,  she  may  sue  or  be  sued  alone.  And  in  no  case  need  she  prosecute  or 
defend  by  a  guardian  or  next  friend."  In  Wisconsin,  her  husband  must  be  joined, 
except,  when  the  action  concerns  her  separate  property,  she  may  sue  alone ;  and, 
when  the  action  is  between  herself  and  her  husband,  she  may  sue  and  be  sued 
alone.  B.  S.,  Wis.,  1868,  page  635,  sea  38.  In  Miunesota  the  same  provisions  are 
made  as  above,  but,  when  her  husband  shall  not  be  joined  with  her,  she  must 
prosecute  or  defend  by  her  next  friend  or  guardian,  except  in  actions  between  her- 
self and  her  husband.  Statutes  of  Minn.,  1849,  1858,- page  535,  sea  30.  So  also  in 
Indiana;  but  in  no  case  is  she  required  to  sue  or  defend  by  guardian  or  next  friend, 
except  she  be  under  the  age  of  twenty-one  years.  Vol.  2,  R.  S.,  Ind.,  ch.  1,  sea  8. 
In  Ohio,  when  a  n^arried  woman  is  a  party  her  husband  must  be  joined  with  her, 
except  when  the  action  concerns  her  separate  property  she  may  sue  without  her 
husband  by  her  next  friend.  And  when  the  action  is  between  her  and  her  husband 
she  may  sue  and  be  sued  alone ;  but  in  every  such  action,  other  than  for  divorce  or 
alimony,  she  must  prosecute  and  defend  by  her  next  friend.  Ohio  R.  S.,  1860,  voL 
2,  page  954^  sea  28.  In  Mississippi,  husband  and  wife  may  sue  jointly,  or  she 
may  sue  alone,  if  her  husband  wiU  not  join  her,  for  the  recovery  of  any  of  her 
property  or  rights.  Revised  Code  of  Laws  of  Miss.,  1857,  art.  26,  page  335.  When 
abandoned  by  her  husband,  the  wife  may,  in  Gonnecticut,  transact  business  in  her 
own  name,  and  sue  and  be  sued  as  a  /emm$  sole.  Statutes  of  1854,  page  3t8.  And 
in  Yermont,  when  her  husband  is  confined  in  state  prison,  she  may,  during  such 
confinement,  prosecute  to  final  judgment  any  suit  where  tlie  cause  of  action  arose 
after  the  sentence  of  her  husband.  Compiled  Stat,  1850,  page  402,  sea  13. 
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of  desertion  by  the  husband,  to  America,  for  four  years ;  the 
replication  was  held  ill,  as  it  must  have  been  if  the  law  of  baron 
and  femme  is  preserved  entire.  The  decision,  *  in  this 
case,  does  not  oppose  the  case  of  Poelnitz.  If  the  hus-  *■  •' 
band  had  renounced  his  marital  rights,  by  articles  to  live  sepa- 
rate, it  would,  in  some  measure,  have  overruled  that  case.  There 
is  an  exception  to  the  general  rule,  that  the  wife  cannot  so  con- 
tract as  to  bind  herself,  even  when  living  with  her  husband. 
The  wife  can,  together  with  her  husband,  convey  away  her  real 
property ;  but  in  England  this  can  only  be  done  by  a  particular 
mode  of  conveyance,  viz.,  a  fine  or  common  recovery,  which  are 
effected  by  the  interposition  of  a  court ;  and  are,  in  form,  judg- 
ments of  courts,  but  in  reality  are  conveyances  of  real  property. 
When  a  wife  joins  in  a  lease  of  her  lands  with  the  husband, 
Budi  lease,  on  the  part  of  the  wife,  is  not  void  It  is  true  that 
it  is  voidable ;  but  it  is  capable  of  being  confirmed  by  the  wife 
after  the  death  of  the  husband ;  for  if  she  should  accept  the  rent 
reserved,  the  lease  would  be  rendered  valid.  Cro.  Eliz.,  269.  (1) 
English  lawyers  discover  some  solicitude  to  preserve  entire  the 
maxim,  that  a  married  woman  cannot  contract;  and  therefore 
tell  us  that  she  is  to  be  considered,  in  the  transaction  of  conveying 
by  a  fine,  as  a  femme  sok,  or,  as  some  express  it,  quasi  a  femme 
wk:  and  that  this  is  proved  by  the  record  of  the  court ;  for  when 
we  find  that  B,  the  wife  of  A,  has  acknowledged  a  fine  in  court, 
the  presumption  is  that  she  was  not  a  wife,  for  no  wife  can  do 
this;  and  if  she  had  been,  the  court  would  not  have  taken  the 
acknowledgment  In  this  there  is  neither  sense  nor  truth.  Such 
judgment  rendered  by  the  court  would  be  erroneous,  if  the  wife 
could  not  convey  in  this  manner ;  and  every  lawyer  knows,  and 
the  courts  know,  that,  by  this  mode  of  conveyance,  a  wife  can 
and  often  does  transfer  her  real  property.  Does  not  a  court 
examine  her,  because  she  is  a  wife,  whether  she  does  it  freely  ? 


(1)  Baa  Abr^  tit.  Baron  and  Femme;  and  if  the  husband  execute  a  lease  of  his 
wife^s  land,  and  a/terwards  the  husband  and  wife  execute  a  lease  of  the  same  lands 
to  another  peraon,  and  such  latter  lease  is  acknowledged  by  the  wife,  she  is  thereby 
predaded  from  afBrming  tlie  first  lease,  and  the  lessee  under  the  second  cannot  be 
pr^ndioed  by  her  acts.  Jadcaon  «.  HoHoway,  7  John.  Rep.,  8L 
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The  truth  is,  it  forms  an  important  exception  to  the  general  rale ; 

r»in'n  ^^*  ^  ^^^  ^^  joined  in  any  other  mode  of  *  conveyance 
*-  ^  with  her  husband,  it  would,  as  to  her,  have  been  utterly 
void,  if  she  had  elected  so  to  have  it 

Baron  and  femme  levy  a  fine  of  the  femme's  land,  on  error 
brought  for  nonage  of  the  femme.  The  fine  was  reversed ;  but 
a  question  arose,  whether  it  should  be  reversed  only  as  it 
respected  the  femme  and  her  heirs,  and  remain  good  as  to  the 
husband.  It  was  adjudged,  that  it  should  be  reversed  in  toto. 
The  reason  of  this  reversal,  as  to  the  husband,  is  not  obvious  to 
my  mind  The  husband  might  have  levied  a  fine  of  his  estate 
in  her  hands,  without  his  wife,  and  it  would  have  bound  him ; 
and  his  joining  his  wife,  who  could  not  levy,  by  reason  of  her 
infisincy,  cannot  render  his  act  void.  Ely  v.  Todd,  118;  1  Leon., 
114;  2  Co.,  77. 

This  common-law  rule  has  also  been  infringed  by  a  statute  of 
Henry  VIII,  which  rendered  valid  certain  leases  of  the  property 
of  the  wife  by  her  husband  and  herself,  for  three  lives  of  twenty- 
one  years,  subject  to  a  variety  of  restrictions,  for  which  I  refer 
the  reader  to  the  statute  itself  If  husband  and  wife  lease  her 
lands,  on  the  death  of  the  husband  she  is  not  bound  by  her  lease, 
unless  she  agree  to  it  afterwards ;  (1)  but  it  is  said  that,  if  she 
take  a  second  husband,  and  he  agree  to  the  lease  by  acceptance 
of  rent,  and  then  he  die,  that  she  cannot  avoid  it.  (2)  The  cor- 
rectness of  this  opinion  is  very  questionable:  when  she  leased  it 
with  her  husband,  neither  his  agreement  nor  her  own  bound  her; 
and  when  her  second  husband  accepted  the  rent,  it  amounted  to 
nothing  more  than  his  agreement  that  the  lease  continue,  and 
ratified  it  without  doubt,  so  that  he  could  not  avoid  it ;  but  a 
wife  is  never  bound  by  the  agreement  of  her  husband  respecting 
her  real  property,  upon  the  principles  of  the  common  law ;  and 
all  such  agreements  may  be  avoided  by  her,  when  the  coverture 
is  at  an  end.    I  cannot  perceive  any  greater  reason  why  she 


(1)  Bac.  Abr.,  tit  Leaaea,  0. 

(2)  Thia  doctrine  ia  laid  do?m  in  Baoon^a  Abridgment^  tiUe  Leaaea,  G,  and  the 
following  authoritSea  dtod  in  ita  aupport;  Dyer,  159;  RolL  Abr^  475;  2  RoU.  Bep^ 
132. 
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dKHild  be  more  bound  by  the  ratification  of  *  the  second 
bosband  tban  by  the  lease  of  the  first.  Dyer,  159 ;  Rol.  ^  •' 
Abr.,  475;  BoL  Bep.,  132.  A  femme  covert^  who,  with  her 
bnsbandy  levies  a  fine  of  her  lands  with  warranty,  is  liable  on 
the  ooyenants  of  warranty.  The  deed  of  a  femme  covert^  relative 
to  a  finOi  is  as  condnsive  upon  her  as  a  fine  would  be ;  (a)  and 
when  a  femme  covert  levies  a  fine  of  her  lands,  not  only  the  land 
paaseSi  but  she  is  liable  on  her  covenants  contained  in  the  fine. 
2  Saund.,  180.  Baron  and  femme  join  in  a  conveyance^  not  a 
fine  or  common  recovery,  to  a  stranger;  and  the  stranger  enters, 
the  possession  being  given  to  him  by  baron  and  femme.  To 
satisfy  the  purchase,  the  stranger  conveys  lands  to  the  baron 
and  fembie,  who  enter;  and  of  these  lands  the  baron  and  femme 
levy  a  fine ;  the  husband  dies ;  the  levy  of  the  fine  is  no  bar  to 
tbe  wife's  entering  upon  her  own  land  so  exchanged.  1  Leon., 
285.(1) 

In  Yemon,  there  is  an  authority  which  proves,  that  the  agree- 
ment of  a  wife  to  levy  a  fine  of  her  land  was,,  by  chancery, 
decreed  against  her,  after  the  death  of  her  husband,  {b)  It 
aeemSy  however,  to  be  qaestio  vexcUa  whether  a  femme  covert  is 
bound  by  a  covenant  which  she  enters  into  with  her  husband,  to 
oonvey  her  real  estate  by  fina  It  is  a  well  established  point 
that^  if  she  do  convey  by  fine,,  she  is  bound,  her  coverture  not- 
withstanding ;  but  that  she  is  bound  by  no  other  contract,  either 
executed  or  ezeoutory ;  but  it  is  undeniable  that  she  is  bound 
by  other  OHitracts  which  are  entered  into  the  conveyance  by  fine ; 
as  when  she  conveys  with  her  husband,  by  fines  and  warrants, 
the  land  to  the  grantee,  and  the  husband  dies,  and  the  grantee 
18  evicted,  she  will  be  liable  on  her  covenant  of  warranty.  2 
Saimd,  177;  Sid.,  146;  1  Mod,  290;  2  B.  Abr.,  684;  id.,  703. 

(a)  If  Mod.,  Itl.  0)  S  Vera.,  9». 

(1)  In  the  United  Statea,  though  a  femme  covert  majr  |>a8s  her  mterest  in  real 
Mtate  by  deed,  yet  her  covenant  contained  in  a  conveyance  of  real  estate  is  not 
binding  upon  her,  though  the  deed  be  duly  acknowledged  so  as  to  pass  the  estate. 
GoloQtd  9.  Swan,  t  Mass.  Rep.,  291 ;  Whitbeck  v.  Cook,  16  John.  Rep.,  483;  Jack- 
m  9.  Tanderbeyden,  It  id.,  16t;  ICartin  «.  Dwelly,  6  Wend.,  14;  Nicholson  r. 
Heinaley,  3  Har.  k  McHen.,  409.  But  aa  to  covenants  for  a  fUtnre  assurancei  see 
Sdftm  9.  Harwood,  3  GalL  Rep.,  394. 
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The  authorities  seem  full  to  the  pointy  that  a  wife  is  thus  bound 
b J  her  covenants  of  warranty  in  an  executed  fine ;  yet  none  of 
them,  except  cases  in  Yer.,  maintain  the  doctrine  that  a  wife  is 

r*i  noi  *  ^^"^^  ^7  *  covenant  to  levy  a  fine.  It  is  said  that, 
*-  ^  whatever  act  a  person  is  competent  to  do,  so  as  to  bind 
him,  he  may  be  bound  by  a  covenant  to  do  that  act;  and  as  a 
wife  is  competent  to  levy  a  fine,  she  ought  to  be  bound  by  a 
covenant  to  levy.  Doubtless  this  reasoning,  as  applied  to  most 
cases,  is  correct,  and  indeed  conclusive;  but  it  is  fallacious  in 
the  present  case ;  for  every  wife,  before  she  levies  a  fine,  is  exa- 
mined whether  she  does  it  voluntarily.  She  is  not  bound  by  a 
fine  levied,  if  there  be  no  such  examination.  This  security, 
which  the  law  interposes  in  her  favor,  against  the  coercive  power 
of  her  husband,  is  wholly  lost  to  her,  if  she  be  bound  by  her 
covenant  to  levy,  where  there  is  no  examination  whether  she 
covenanted  voluntarily  or  not  However  slender  the  security 
of  an  examination  is,  against  the  coercion  of  the  husband,  yet, 
in  the  view  of  the  law,  it  is  considered  as  a  security;  and  if  she 
be  bound  by  a  covenant  to  convey  her  land,  which  might  be 
obtained  by  coercion,  where  there  is  no  examination,  she  is 
deprived  of  that  protection  which  the  law  intended  to  afibrd  her ; 
but^  to  my  mind,  this  is  the  only  reason  why  she  ought  not  to 
be  bound.  I  should  never  question  the  soundness  of  those 
authorities  which  say  that  she  is  bound  by  her  covenant  to  leyy, 
if  it  were  not  for  the  provision  which  is  made  for  her  private 
examination  before  she  convey&  In  that  case  her  conveyanoe, 
without  examination,  would  be  valid.  She  would  have  as  much 
power  to  convey  as  her  husband.  She  would,  in  this  respect,  be 
as  much  sut  juris  as  her  husband ;  of  course  as  much  bound  to 
convey,  if  she  had  covenanted  to  convey,  as  he  would  be  bound 
if  he  had  covenanted  to  convey.  (1) 

(1)  In  Maine  it  has  been  decided  that  a  wife  cannot  bind  henelf  by  an  ezeoatoiy 
contract  to  convey  her  own  lands,  even  though  her  husband  Join  with  her  in  the 
obligation.  £!x  parte  Thomas,  3  Greenl,  60.  But  a  fenmis  covert  may,  with  her 
husband,  make  a  binding  agreement  for  a  partition  of  her  lands,  without  a  separate 
acknowledgment.  Rhodes'  appeal,  3  Rawle,  420,  dted  in  Bouvier's  ed.  of  Bac 
Abr.,  II,  page  61. 

Where  an  ante-nuptial  contract,  executed  preriouf  to  the  act  of  IMS,  for  the 
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It  is  urged,  that  the  wife  is  bound  by  all  the  oovenants  in  the 
deed,  when  she  levies  a  fine ;  and  that  there  is  nothing  more 
lepxignant  to  her  rights,  in  compelling  her  to  fulfill  her  covenant 
tooonvey,  than  in  compelling  her  to  *  fulfill  her  oovenants 
in  her  deed,  when  she  has  levied  a  fine.  It  is  admitted  ^  ^ 
thai  a  wife  is  bound  by  her  covenants,  when  she  has  levied  a 
fine.  The  authorities  to  this  point  are  full,  and  not  acintiUa  juris 
to  be  Ibund  to  the  contrary.  To  this  purpose  is  the  2d  Saund., 
117,  and  the  numerous  authorities  there  cited,  in  the  last  edition ; 
Sid,  14« ;  1  Mod.,  190;  2  BolL  Abr.,  684,  708;  but  it  by  no 
means  follows  that,  because  she  is  bound  by  the  covenants  in  the 
deed,  after  the  levy,  that  she  is  bound  by  a  covenant  to  levy. 
The  law  has  interposed  a  shield  betwixt  her  covenant  and  her- 
self to  drfend  her  against  levying  a  fine,  and  all  its  consequences, 
viz.,  a  private  examination  whether  she  acts  freely  or  not  in 
levying  a  fine.  If  she  will  not  avail  herself  of  her  privilege, 
when  she  is  unwilling  to  buy,  she  then  becomes  liable  to  all  the 
consequences  of  levying  the  fina  The  instrument  which  she 
covenanted  to  execute  was  one  which  conveyed  the  land  described 
in  it^  and  also  contained  a  covenant  to  warrant  the  land  to  be  her 
land.  This  instrument  she  had  power  to  execute,  and  to  bind 
herself  by  means  thereof  or,  on  a  private  examination,  to  refuse 
so  to  do.  This  one  contract,  viz.,  levying  a  fine,  she  had  power 
to  execute ;  and  when  this  was  done,  it  was  valid.  What,  then, 
was  tills  levy,  that  is,  what  was  its  effect?  It  was  to  pass  the 
land,  and  bind  the  covenantor  by  the  covenants  therein  contained. 
The  wife  could  not  avoid  this  contract  of  hers,  any  more  than 
odier  persons  can  avoid  their  contracts  generally ;  but  when  she 
covenanted,  could  she  make  a  valid  instrument  without  exami- 
nation? Certainly  not;  for,  unless  this  was  done,  the  levy  was 
void,  that  is,  it  might  have  been  avoided.    I^  then,  she  refused 

proleelSoii  of  the  property  of  married  women,  gare  to  the  wife  fall  power  to  control 
nd  dispoee  of  her  real  estate  after  marriage,  as  if  she  were  a  femme  9ol«y  It  was 
held,  tibat  she  could  make  a  binding  covenant  to  conye7  land  at  a  future  day,  so  as 
Id  form  a  consideration  for  the  contract  of  the  purchaser.  Van  Allen  v.  Humphrey, 
UBaib^  555.  And  in  Galnshs  «.  Hitchcock,  29  Barb^  193,  it  was  held,  that  the 
esecntoiy  contracts  of  a  married  woman  are  not  absolutely  void,  hut  are  valid  in 
•qi%,  iHien  made  npoa  the  credit^  or  for  the  beueflt,  of  her  separate  estate. 
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to  do  it,  the  assuranoe  could  not  be  made ;  it  wotdd  be  absurd  to 
say,  that  she  had  lost  this  privilege  bj  coyenanting  to  levy;  for, 
if  she  have,  it  puts  an  end  to  the  supposed  security  given  bj 

r»ii n  ^^^ '  ^'^^  ^^^  procure  the  wife  by  coercion  to  * covenanl^ 
*-  ■'  she  will  be  bound  to  levy,  and  there  will  be  an  utter  end 
of  any  private  examination  to  any  effect  But  it  is  said  that 
there  are  authorities  from  which  it  appears  that  a  /emme  covert  is 
bound  to  levy  a  fine,  where  she  has  covenanted  so  to  do.  Upon 
examination  of  the  books,  I  find  that  there  are  several  authori- 
ties to  that  purpose ;  and  I  also  find,  in  every  case  reported  on 
the  subject,  except  one  in  Yern.,'that  it  appears  from  the  report 
that  the  wife  was  a  trustee,  having  the  legal  title,  without  any 
beneficial  interest  therein,  and  had  covenanted  to  convey ;  and 
this,  as  trustee,  she  was  compellable  in  chancery  to  do,  without 
any  private  examination  therefor.  For  examination  did  not 
exist  in  these  cases;  for  they  had  to  interest  in  the  estate;  and 
to  have  indulged  them  on  a  refusal,  would  have  defeated  the 
purposes  for  which  the  trust  was  created.  As,  where  A  mort- 
gaged to  B,  who  died  before  the  day  when  the  land  was  to  be 
redeemed,  and  the  mortgaged  premises  descended  to  the  heir  and 
daughter  of  B,  she  being  a  /emme  covert;  she,  together  with  the 
husband,  covenanted  to  levy  a  fine  of  the  mortgaged  premises  to 
A,  on  his  paying  what  was  due  on  the  mortgage.  A  paid  the 
money  due  on  the  mortgage ;  but  she  and  her  husband  refused  to 
levy  the  fine,  which  they  had  covenanted  to  do.  The  court 
compelled  them  to  perform  their  covenant  Cases  of  this  kind 
are  numerous;  and  in  every  case  where  chancery  decided  that  a 
wife  should  perform  her  covenant  to  levy  a  fine,  it  was  a  trust, 
and  so  appeared  from  the  report  to  be,  unless  the  case  in  Yem. 
was  otherwise.  From  the  report  itself,  it  does  not  appear  whether 
it  was  a  trust  estate  or  not ;  but  as  all  the  other  cases  were  of 
trust  estates,  I  presume  that  was  also  an  estate  of  the  same  nature. 
I  entertain  no  doubt,  but  that  in  every  case  where  the  wife  has  a 
beneficial  interest  in  the  estate,  and  the  law  is  as  in  England,  that 

r*i  1 91  *^^^^y  ^^*  ^°®  ^^  *^y  conveyance,  which  must  be*  attended 
'■  ^  with  a  private  examination  of  the  wife,  and  an  inquiry 
made  whether  she  acts  voluntarily  or  not,  is  so,  that  she  cannot 
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be  compelled  to  fulfill  a  coTenant  to  levy  or  convey ;  but  in  tbose 
States  where  the  law  does  not  require  any  private  examination, 
and  where  there  is  no  such  usage,  as  in  Connecticut,  I  can  con- 
ceive of  no  reason  why  she  should  not  be  bound  by  a  covenant 
to  do  that  she  has  power  to  do,  and  which  she  has  covenanted  to 
da(l) 


(1)  The  method  of  paBsing  an  estate  bj  fine  and  reooveiy  is  unknown  to  the 
of  niost^  if  not  all,  of  the  United  States,  and  it  is  only  from  the  analogy  that 
it  bean  to  the  forms  of  conyejance  usually  resorted  to  for  the  purpose  of  divesting 
tlie  wife  of  her  estate  during  coverture,  that  a  consideration  of  the  many  English 
eMM  npod  the  sabject  of  fines  and  reooVeries  becomes  at  aU  important  That  a 
wife  during  coverture  has  no  power  to  make  a  contract  binding  upon  herself,  is  one 
of  the  general  principles  of  the  law ;  but,  \\ke  nearly  all  others,  it  has  its  exoep- 
tioBL  This,  to  use  a  favorite  expression  of  the  author,  may  "mar  its  symmetry," 
hat,  in  general,  the  line  is  so  distinctly  marked  to  these  exoeptions  as  to  rendw 
tiien  by  no  means  intricate.  Thus  a  wife  may,  by  deed  executed  with  her  husband 
and  separately  acknowledged,  convey  her  real  estate  so  as  to  bind  herself  and  her 
bean;  and  why  7  Because  it  would  be  highly  iuoonvenient  and  impolitic  that  the 
Mparate  real  property  of  the  wife  should,  ex  necessitate,  remain  in  precisely  the 
situation  during  the  existence  of  coverture  that  the  marriage  found  it,  when 
tmA  diBttge  might  be  most  beneficial  to  the  interest  of  the  wife  and  all  persons 
^»«w«faig  tfaroqgh  her.  Hence  it  is  that  this  mode  of  conveyance  is  resorted  to,  as 
beings  by  virtue  of  the  separate  acknowledgment,  tiie  most  secure  from  the  coefcion 
of  her  husband.  But  when  the  question  of  her  liability  on  her  covenants  of  war- 
ranty, made  during  the  coverture,  comes  up,  the  rule  of  her  inability  to  contract 
wfaBe  •  fimme  covert  comes  in  to  protect  her  from  such  covenants.  It  is  believed 
than  the  dodrine  that  a  wife  may,  by  deed  separately  acknowledged  from  her  hus- 
band, pass  her  interest  in  real  estate,  obtains  generally  throughout  the  United 
States;  and  it  is  somewhat  surprising  that  a  branch  of  the  law  of  husband  and 
wife,  of  BO  much  importance  and  of  so  frequent  occurrence  as  this,  should  not  have 
been  considered  by  the  learned  author  as  worthy  of  more  importance.  In  this 
finoe  the  editor  can  do  little  more  than  present  a  list  of  the  authorities  in  which  this 
power  and  its  consequences  are  recognized :  2  New  Hamp.  Rep.,  1*76,  402 ;  6  Mass. 
Ee^  463;  7  id^  14,  295;  9  Id.,  161;  12  id,  625;  13  id.,  4*72;  16  John.  K,  110 ; 
10  K,  301 ;  1  Bmney's  Bep.,  470;  2  id.,  341 ;  6  Berg.  A  Bawle,  49;  9  id.,  293;  3 
Ear.  ft  McHen.,  430;  2  Bepi  Cons.  Ct  Sa  Oar.,  12;  3  IConr.,  398;  1  Har.  ft  John., 
Ml;  1  Peter's  Bep.,  106;  I  Call,  190 ;  1  Ifunf.,  518;  2  Hayw.,  401 ;  1  Pick.,  321 ; 
1  Yerger,  413;  1  McLean,  13 ;  9  Ohio,  352.  But  the  husband  must  always  join  in 
the  deed,  for  he  has  an  interest  in  the  estate  to  be  conveyed.  Andrews  v.  Hooper, 
13  Mass.  Bep.,  472 ;  Ela  v,  Oard,  2  New  Hampshire  Rep.,  176. 

When  •  /emme  eoveri  conveys  her  land,  but  does  not  acknowledge  the  deed  during 
ewertuie^  aho  may  give  effect  to  it  by  an  acknowledgment  made  after  the  coverture 
hai  detemuoed,  but  in  such  case  the  deed  only  takes  effect  from  the  date  of  the 


200  beeye's  dohestio  relations. 

It  is  no  uncommon  thing  to  find  a  husband  covenanting  that 
hiB  wife  shall  levy  a  fine,  both  of  her  own  and  of  his  real  pio- 
perty.  In  the  last  case,  it  is  done  that  she  may  be  barred  of 
dower  in  the  estate ;  and  in  many  early  authorities,  and  down  to 
modem  times,  we  shall  find  that  courts  have  decreed  that  he  shall 
fulfill  such  covenant  The  propriety  of  such  decree  has,  how- 
ever, been  called  in  question.  That  such  decrees  have  been 
made,  see  Toth.,  106 ;  Finch,  180 ;  Eq.  Ca.  Abr.,  17.  Until  the 
time  of  the  last  report^  it  does  not  appear  that  any  judge  called 
in  question  the  l^ality  of  such  decrees ;  but  in  a  case,  4  Yiner 
Abr.,  203,  Lord  Cowper  at  first  hesitated,  and  finally  refused  to 
decree  against  the  husband.  He  said  that,  to  decree  a  perform- 
ance of  such  contract  was  a  breach  upon  the  law,  which  guarded 

Acknowledgment,  and  will  haye  no  relation  to  the  time  of  its  original  execntion. 
Doe  V.  Howland,  8  Oow.,  277 ;  and  see  Jouidan  v.  Joardan,  9  Serg.  &  Bavle,  36S ; 
Shore  v.  Anderson,  7  id.,  43.  But  when  a  deed  made  hj  the  husband  and  wife  is 
defectivelj  admowledged,  although  the  purchase-monej  may  haye  been  paid  by  the 
grantor,  equity  will  not  enforce  a  specific  performance  of  the  conditions  against  th« 
heirs  of  the  wife.  Martin  «.  Bwelley,  6  Wend.,  10;  Ferguson  v.  Kennedy,  1  Pick., 
321.  So  when  husband  and  wife  executed  a  deed  of  the  wife's  land,  bnt  she  did 
Bot  acknowledge  it  at  the  time  of  the  execution,  and  afterwards  the  husband  and 
wife  executed  another  deed  of  the  same  land  whioh  was  duly  acknowledged  at  the 
time  by  the  wife,  and  she  subsequentiy  acknowledged  the  first  deed,  it  was  held 
that  the  land  passed  by  the  second  deed,  that  being  the  first  acknowledged.  DuTal 
0f  tKB.  V.  Coyeidioyen,  4  Wend.,  66. 

A  deed  by  husband  and  wife,  of  the  wife's  pn^rty,  not  acknowledged  fay  the 
wife,  giyes  to  the  grantee  an  estate  for  the  life  of  the  husband  only.  Curtis  «.  Eol- 
lett,  15  Barb.,  337.  A  deed,  executed  by  the  husband  and  the  wife,  for  the  wifb's 
lands,  but  not  deliyered  in  her  lifetime,  cannot  be  rendered  efibctual  to  pass  the 
estate,  as  against  the  heirs  of  the  wifo,  by  a  deliyeiy  alter  her  decease.  Shoenber- 
ger's  executors  v.  Zook,  34  Penn.,  24;  The  Same  v.  Hadonan,  37  id.,  87.  Where 
a  deed  of  the  wife's  land  purports  to  be  tlie  conyeyance  of  the  wife  alone,  and 
tains  no  recital  that  the  husband  is  a  party,  but  is  executed  by  the  husband 
wife,  it  is  the  deed  of  both,  and  passes  the  titie  of  both.  Woodward  «.  Seayer,  ZS 
N.  H.,  29.  It  was  held  in  Sherman  v.  Garfield,  1  Denio,  329,  that,  althoof^  tlie 
deed  of  an  infant  is  yoldable  only  and  not  yoid,  yet  where  an  infant  femme  wperi 
Joined  her  husband  in  a  conyeyance  of  land  of  which  he  was  seised  in  his  own 
right,  her  conyeyance  was  yoid,  she  haying  then  no  estate  in  the  lands,  but  only  a 
capacity  to  hi  endowed  in  the  eyent  she  should  suryiye  him,  and  that,  haying  snr- 
yiyed  her  husband,  she  could  maintain  ejectment  for  her  dower  notwithstanding  her 
conyeyance,  and  although  she  had  arriyed  at  full  age  and  had  done  nothing  to  die- 
affirm  it 
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the  real  property  of  the  wife  with  great  solicitude,  so  that  she 
ahonld  never  be  obliged  to  part  with  it,  without  her  yoluntaiy 
consent ;  and  that  decreeing  against  the  husband  in  such  case 
would  lay  her  under  a  necessity  to  convey  away  her  property, 
or  suffer  her  husband  to  remain  in  gaol  during  life.  After  this, 
Sir  JosKPH  Jekyll  was  very  explicit  on  the  subject  that  the 
husband  was  bound  by  such  a  covenant,  and  decreed  accord- 
ingly. The  same  doctrine  was  adopted  by  Lord  Roslyn,  in  7 
Yes.,  474,  and  again  by  Sir  William  Qbant,  Master  of  the 
Bolls,  in  7  Yes.,  475.  A  case  in  Pr.  in  Chan.,  and  one  in  Amb., 
495,  incline  the  other  way:  but  the  authorities  that  the  hus- 
band was  bound  by  such  a  *  covenant  and  of  such  long 
continuance,  we  might  have  safely  concluded  that  the  law  '*  -' 
was  settled.  But  Lord  Eldok,  in  8  Yes.,  605-^14,  has  shaken 
the  authorities  oh  this  subject,  by  considering  the  question  as 
unsettled,  and  by  declaring  that,  before  he  should  follow  the  two 
cases  in  7  Yesey,  he  should  pause.  On  general  principles,  there 
can  be  nothing  that  ought  to  release  a  man  from  performing  his 
covenant,  when  he  covenants  that  a  third  person  shall  do  an  act 
over  whom  he  has  no  power  to  compel  him  to  do  it  Such  a 
covenant  would  be  good  at  law,  on  which  the  covenantee  would 
recover  damages.  It  is  said,  arguendo^  that  it  was  impossible  for 
the  husband  to  perform  it,  when  his  wife  refused  to  join ;  but 
this  is  not  that  kind  of  impossibility  which  releases  from  the 
performance  of  a  contract  It  must  be  a  thing  impossible  in  the 
nature  of  things  that  renders  a  contract  void.  If  A  covenants 
with  B  that  he  will  travel  on  a  journey  in  the  business  of  B 
with  full  speed,  and  that  he  would  arrive  at  the  end  of  his  jour- 
ney, it  being  one  hundred  miles,  in  one  minute ;  such  covenant 
Would  be  void,  on  the  ground  of  the  impossibility  of  perform- 
ance. But  if  A,  on  a  valuable  consideration,  covenants  with  B 
to  pay  him  five  hundred  dollars  in  one  month :  this  is  impossi- 
ble to  A,  for  he  is  not  worth  a  cent,  and  cannot  procure  it ;  yet 
he  is  not  released.  This  is  not  what  is  called  a  physical  impossi- 
bility, but  impossible  only  by  reason  of  the  particular  circum- 
stances under  which  A  was.  If  A  contracts  to  convey  White- 
acre  to  B,  when  he  does  not  own  it,  intending  to  purchase  it,  so 

26 
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that  he  might  falfiU  his  contract,  and  then  find  it  is  impossible  to 
convey,  because  he  cannot  purchase;  in  such  a  case  as  this, 
recoveries  have  been  repeatedly  had  at  law.  It  is  difficult  to 
conceive  why  a  court  of  chancery  should  refuse  to  interfere  on 
any  supposed  hardship  on  the  covenantor,  who,  with  his  eyes 
r*i  1^11  ^P^^»  ^^*  suffering  any  *  imposed  hardship,  no  fraud  being 
^  ^  practised  upon  him,  is  willing  to  run  the  risk,  and  would 
be  liable  in  an  action  at  law  on  the  covenant  It  is  true  that  an 
application  in  chancery  would  fall  short  of  its  aim,  if  the  wife  con- 
tinue to  refuse  her  consent  Nothing  but  a  penalty  would  be 
inflicted  in  such  a  case,  and  of  course  the  plaintiff  would  be  no 
more  benefited  by  an  application  in  chancery  than  by  a  suit 
at  law. 

Although  a  married  woman  cannot  convey  her  real  property, 
otherwise  than  by  fine,  yet^  if  she  had,  previous  to  marriage, 
conveyed  it  to  a  trustee,  in  trust  for  any  person,  she  will  be 
compellable  to  convey  to  such  appointee :  so  she  may,  before 
marriage,  convey  to  the  use  of  herseli^  with  remainder  to  the  use 
of  such  person  as  she  shall  appoint ;  and  when  she  appoints,  the 
appointee  is  entitled  to  property  so  conveyed.  2  Yes.,  190. 

In  these  States,  the  exception  of  a  wife's  capacity  to  convey, 
with  her  husband,  her  real  property,  obtains.  The  conveyance 
made  by  husband  and  wife  of  the  wife's  real  estate  may  be  by  any 
of  the  ordinary  modes  of  conveyance.  There  is,  therefore,  in  this 
country,  no  room  for  the  &r-fetched  presumption  alluded  to.    (1) 

If  a  wife,  in  England,  should  convey  her  real  property  by  a 
fine  or  common  recovery  without  her  husband,  if  he  did  not 
afterwards  disagree  to  it,  sl^e  and  her  heirs  would  be  bound,  the 
coverture  notwithstanding,  (a) 

In  the  case  of  her  conveying  her  real  property  by  fine,  the 
idea  of  its  being  defe(^ive,  on  account  of  any  possible  coercion,  (p) 
is  laid  aside :  in  this  case  we  have  only  to  inquire  whether  any 
right  of  the  husband  is  affected  by  it:  most  certainly  it  deprives 
him  of  the  usufruct  of  such  property:  therefore  it  is,  that  he 

(a)  Bro.,  tit.  Femme.  88:  1  Co.,  48;  1  H.  BL,  884;  Compton  t.  OoUioAon. 
(ft)  1V6S.,S»;  Co.Litt.,8. 

(1)  See  note  to  page  199. 
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may  disagree  to  the  conveyance,  and  render  it  void.  By  his 
disagreement  to  the  conveyance  of  his  wife,  he  restores  to  himself 
the  freehold  of  such  estate,  which  he  holds  in  right  of  his  wife, 
•  during  coverture ;  and,  as  the  case  may  be,  to  the  curtesy 
estate  after  her  death,  daring  his  life :  if  his  wife  should  ^  ^ 
die  without  having  had  by  him  a  child  bom  alive  that  could 
have  inherited  the  estate  conveyed,  he  coxQd  not,  after  her  death, 
have  avoided  her  conveyance ;  for,  in  that  case,  his  marital  rights 
could  not  be  affected  by  it :  if  he  do  not  dissent  to  the  conveyance 
of  his  wife,  he  waives  that  right,  and  no  person  can  complain. 

If  a  Jhnme  covert  convey  her  real  estate  to  another,  upon  con- 
dition that  the  feoffee  re^nfeoff  her  when  she  demands  it :  if  after 
coverture  be  at  an  end  she  demand  the  re^nfeoffment,  and  the 
feoffee  refuses,  the  condition  is  broken.  Bol.  Abr.,  346.  In  this 
case  there  is  no  marital  right  affected  which  it  is  not  in  his  power 
to  restore ;  for  he  might  have  dissented,  and  this  would  have 
rendered  it  void;  but  as  he  did  not,  it  is  good. 

The  husband  and  wife  are  joined  in  a  conveyance  that  the 
husband  may  convey  his  estate  therein,  which  lasts  at  least  during 
the  coverture;  and  the  wife  joins,  that  she  may  transfer  the 
fea  (1)  If  the  husband  had  not  any  right  which  could  be  affected 
by  the  wife's  conveyance  of  her  real  property,  I  conceive  that  it 
would  not  be  in  his  power,  because  he  is  a  husband,  to  prevent 
her  from  conveying  effectually,  without  his  consent  She  can  do 
no  act  without  his  consent,  which  in  any  way  impairs  his  rights ; 
but  if  no  rights  of  his  are  impaired,  there  is  no  reason  why  his 
consent  should  be  necessary ;  and  of  this  opinion  was  the  court^ 
in  the  case  of  Compton  v.  Collinson,  where  the  husband  and  wife 
articled  to  live  separate ;  {d)  and  the  husband,  in  the  articles, 
renounced  all  right  to  the  usufruct  of  the  lands  of  his  wife ;  and 
she  conveyed  them  by  an  ordinary  mode  of  conveyance,  without 
her  hxisband  being  joined  in  the  conveyance. 

This  conveyance  was  holden  to  be  good,  on  the  ground  that 
the  husband  had  *  renounced  all  right  to  an  interest  in  ^  . 
her  lands,  and  therefore  no  right  of  his  could  be  infringed.  ^        -' 

(a)  1 H.  Bl.,  840. 
(1)  Ela  V,  Can),  2  N.  H.  Bep.,  176;  Andrews  f.  Hooper,  13  Mass.  Bep.,  472. 
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The  opinion  of  the  court,  in  this  case,  is  manifest]  j  fotmded 
on  the  fact  of  the  husband's  renunciation  of  his  right  By  his 
own  covenant,  he  had  abandoned  the  usufruct  of  his  wife's  real 
property ;  and  remarkable  are  the  words  of  the  court,  when 
speaking  of  the  husband,  viz.,  the  authority  which  he  acquires 
by  his  marital  rights  to  direct  and  control  her  acts,  is,  by  his 
covenant,  in  this  instance,  annulled.  The  basis,  on  which  the 
court  rested  their  opinion,  was,  that  his  right  to  control  her  con- 
tracts respecting  her  real  property,  was  at  an  end,  he  having 
abandoned  this  right  by  this  covenant;  she  might,  therefore, 
contract  as  she  pleased,  respecting  them,  alone.  So,  too,  for  ihe 
same  reason,  if  he  covenant  to  surrender  his  rights  to  her  person, 
she  may  so  contract  as  to  bind  herself  Perhaps  it  will  be  asked, 
why  do  we  not  then  find  conveyance  by  wives  of  their  real 
property,  to  take  effect  after  the  interest  of  their  husbands  has 
ceased?  for,  in  such  case,  no  right  of  the  husband  could  be 
affected,  and  yet  no  such  conveyances  are  known.  I  admit  that 
there  is  no  such  practice  known  in  England ;  and  I  also  admit, 
that  no  right  of  the  husband  could  be  affected  by  such  conveyance. 
The  reason  why  we  find  no  such  case,  is  this :  there  is  a  stubborn 
maxim  of  common  law,  that  must  forever  prevent  such  a  practice, 
viz.,  that  a  fireehold  estate  cannot  by  deed  be  created,  to  commence 
in  Juturo.  If,  therefore,  a  wife  should  convey  her  estate  to  any 
person  in  fee  simple,  or  fee  tail,  or  for  life,  when  her  husband's 
estate  should  therein  end,  it  would  be  utterly  void  by  foroe  of 
this  maxim.  It  is  true,  that  the  enjoyment  of  a  freehold  estate, 
by  way  of  remainder,  may  be  postponed  until  a  particular  estate 
therein  has  expired :  as  A  may  grant  to  B  an  estate  for  life,  with 
remainder  over  in  fee  to  C,  and  his  heirs  forever;  in  this  case, 
CTs  enjoyment  *  of  his  estate,  so  given,  is  postponed  until  ^ 
B's  estate  is  at  an  end.  It  may  then  be  asked,  why  may  ^  ^ 
not  a  wife  convey  the  fee,  limiting  it,  by  way  of  remainder,  on 
her  husband's  estate  for  life  therein  ?  This  she  cannot  do ;  for 
we  are  again  met  by  another  unyielding  maxim  of  the  common 
law:  Every  remainder,  to  be  good,  must  be  created  at  the  same 
time,  when  the  particular  estate  is  created,  on  which  it  is  limited ; 
but,  in  the  case  put,  the  particular  estate  of  the  husband  com* 
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mBDced  on  Hxe  xnaniage ;  and  the  remainder  limited  thereon  by 
the  wife  arises  afterwards.  K  it  were  not  for  the  operation  of 
these  two  Tnayims,  I  can  see  no  reasonable  objection  that  conld 
be  made  to  the  oonveyance  of  a  wife,  by  fine,  of  her  real  property, 
the  enjoyment  of  which  was  to  commence  when  her  husband's 
estate  therein  is  at  an  end ;  for  no  marital  right  of  his  is  affected 
'by  such  conveyance:  and  her  sitoation,  as  to  coercion,  is  no 
ccniHideration  in  law,  when  she  conveys  by  fine.  The  maxim, 
ihat  an  estate  of  freehold  cannot  be  created  by  deed^  to  commence 
m  Jvium,  I  apprehend,  is  not  law  in  Connecticut ;  for  we  have 
a  statute  which  declares  that  no  estate,  either  in  fee  simple^  fee 
tail,  or  any  less  estate,  shall  be  given,  by  deed  or  will,  to  any 
person  or  persons  but  such  as  are  in  being,  or  the  immediate 
descendants  of  such  as  are  in  being.  This  certainly  implies,  that 
an  estate  in  &e  may  be  given  by  deed,  not  only  to  persons  in 
being,  but  also  to  their  immediate  descendants,  who,  at  the  time 
of  giving  the  deed,  were  not  in  being.  In  this  way  a  freehold 
estate  may,  by  deed,  conmience  in  Jiituro.  Our  law  has  placed 
deeds  and  wills,  in  this  respect^  on  the  same  footing;  that  which 
would  be  executory  devise  in  a  will  in  England,  would  be  a  good 
conveyance  by  deed  here.  That  maxim  being  removed,  I  know 
of  no  reason,  in  Connecticut,  why  a  wife  may  not  convey  her 
estate  without  her  husband,  to  be  enjoyed  at  some  future  period, 
so  as  it  will  not  infringe  *  upon  his  rights ;  provided  that  ^ 
future  time  is  not  extended  beyond  the  limits  prescribed '-  ^ 
by  the  aforesaid  statute. 

When  real  property  comes  to  the  wife,  by  devise  or  descent^ 
it  vests  in  her ;  and  I  have  seen  no  case  which  supposes  that  the 
husband,  by  his  dissent  to  accept  it,  can  divest  her  of  it ;  yet, 
when  a  wife  purchases  land,  in  the  limited  sense  of  that  word, 
by  her  own  contract^  although  the  estate,  by  her  purchase,  vests 
in  her,  yet  the  husband  may  divest  the  whole  estate,  by  his 
disagreement  to  it  This  is  not  a  case  that  will  often  happen, 
since,  by  the  purchase,  he  is  entitied  to  the  usufruct,  and  the 
contract  of  his  wife  cannot  be  enforced  against  her ;  so,  that  in 
most  cases  he  will  reap  a  benefit  from  such  purchase,  without 
being  exposed  to  any  inconvenience.    But  his  rights  might  be 
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affected,  if  he  were  compelled,  against  his  will,  to  be  tenant  for 
life  of  the  estate;  for  he  would  be  compelled  to  pay  taxes,  sup- 
port fences,  &c.,  to  prevent  injury  to  others;  and  in  case  of 
permissive  waste,  he  would  be  liable  to  the  reversioner,  which 
might  be  of  more  detriment  than  the  estate  was  of  advan- 
tage. (1) 

It  is  consistent  with  the  principles  before  laid  down  in  this 
chapter,  that  he  should  have  the  power  of  dissenting  from  such 
purchase ;  and,  in  case  of  a  lease  to  the  wife,  rendering  rent,  the 
case  is  still  stronger,  for  the  rent  might  often  exceed  the  profits 
of  the  estate. 

If  a  femjM  covert  execute  and  deliver  a  deed  of  her  real  pro- 
perty, and,  after  the  death  of  her  husband,  re-deliver  it,  this  act 
establishes  the  deed ;  it  is  not  necessary  that  it  should  be  reexe- 
cuted  or  reattested.  The  ground  on  which  the  opinion  of  the 
court  seems  to  rest  was,  that  the  delivery  by  her,  when  a  fimmt 
covert^  was  utterly  void;  but  aft^r  coverture  ceased,  she  was 
competent  to  deliver  the  deed,  which  made  it  a  valid  deed.    But 

r*i  1 01  ^^  *^^*  ^^  execution  of  the  deed,  during  coverture,  void  ?* 
*•  ^  How,  then,  does  the  delivery  of  a  void  instrument  render 
it  valid  7  It  seems  to  me  that,  as  to  real  properly,  the  deed  of  a 
femme  covert  is  not  void,  but  voidable ;  and  ihe  re-delivery,  after 
coverture  is  at  an  end,  is  a  ratification  of  this  voidable  instru- 
ment Cowp.,  201.  (2) 

(1)  It  is  a  well-settled  doctrine  that  a  femmt  covert  may  take  lands  bj  purchase^ 
fbr  this  infringes  upon  no  marital  right  of  the  husband,  nor  does  it  in  any  way 
prejudice  his  separate  property.  If  he  is  silent  with  respect  to  the  purdiaae^  the 
law  will  presume  it  to  have  been  made  for  his  benefit,  and  he  will  be  bound  by  it. 
If  he  does  not  wish  to  assent,  the  rule  is  that  he  must  express  his  disagreement  to 
the  purchase.  It  should  be  borne  in  mind,  however,  that  this  is  no  infringement 
of  the  general  rule,  that  a  femme  covert  shall  not  bind  herself  by  contract^  for  it  is 
in  her  power,  even  though  the  husband  should  affirm  the  contract,  to  waiye  it  after 
the  determination  of  the  coverture,  and  then  she  will  not  be  bound.  If  the  hus- 
band dissent  fW>m  the  purchase,  it  is  held  in  England  that  he  may  maintain  trover 
for  the  purchase-money.  Oranby  v.  Allen,  1  Ld.  Raym.,  224:  see,  also^  Baxter  «. 
Smith,  6  Biun.,  427 ;  Jackson  v.  Carey,  16  John.  Rep.,  302. 

(2)  The  deed  of  a  married  woman,  except  where  the  statutes  of  the  State  give 
her  power  to  convey,  is  held  to  be  absolutely  void.  See  Concord  Bank  v.  Bellis,  10 
Oush.,  2*76;  Thomdell  r.  Morrison,  25  Penn^  326;  and,  also,  note  to  page  199, 
ante. 
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♦CHAPTER  IX.  [*120] 

Tm  Wm^s  vrmcurnxo  ▲  Powxb.  The  Conyxtancx  ov  thb 
Real  Pbopebit  oy  the  Wife  bt  the  Husband.  The 
PowBB  or  THE  Wife  to  waive  ob  affuoc  heb  Contbacib 
afteb  Coybbtube.  The  Wife's  Right  to  Abbbabagbs  of 
Reet  of  heb  LanD|  incubbed  bttbing  Coyebtube.    Heb 

BEINO  BELEASED  FBOK  ANT  LlABILrrT  TO  PAT  ReNT  INCITB- 
BED  DUBIEO  COYEBTUBE,  BT  FOBCE  OF  ▲  CONTBACT  BEFOBE 
COYXBTirBE  TO  PAT  ReNT.  AnD  THE  HuSBAITO's  PoWEB 
OYKB  AK  AkOTITT  BBLONOINO  TO  HEB  BEFOBB  COYEBTUBE. 

A  XABBisp  woman  can  execute  a  power  or  authority  without 
her  husband  If  she  have  lands,  as  trustee  for  another,  with 
power  to  dispose  of  these  lands,  she  may  execute  this  power  by 
coBYeyance,  and  that  without  her  husband.  If  she  have  power 
to  dispose  of  them  to  whom  she  pleases,  she  may  dispose  of  them 
to  her  husband. 

It  seems  to  be  a  doctrine  not  to  be  contested,  that  a  wife  may, 
without  her  husband,  execute  a  naked  authority,  whether  given 
before  or  after  marriage ;  so,  when  lands  are  vested  in  her  to 
convey,  on  a  condition,  she  may  convey.  The  reason  given, 
why  she  may  do  this,  by  that  very  eminent  lawyer,  Mr.  Hargrove, 
I  apprehend  to  be  a  sound  one ;  (a)  and  such  as,  if  suffered  to  be 
operative  in  all  cases  of  husband  and  wife,  will  lead  to  more  just 
conclusions  than  are  often  found  in  many  cases  on  this  interest- 
ing subject  The  reason  given  is,  that  her  husband  can  receive 
no  prejudice  firom  her  acts ;  but  if  his  consent  were  necessary, 
great  prejudice  might  arise  to  others.  (1) 

(d)  WllUiun  Jonet,  187, 188. 


(1)  Peacock  p.  Monk,  3  Yea.,  191;  Ela  v.  Card,  2  K.  II.  Rem  176;  l^rtee  «. 
Wmiamfl,  3  Bibb,  368 ;  4  Bibb,  430.  So  where  the  wife  has  an  interest  in,  and 
iatfaoritj  to  execute  the  power,  if  the  authority  is  collateral  to  the  interest,  she 
may  execute  it,  because  the  authority  and  interest  are  as  much  disconnected  as 
though  they  were  vested  in  different  persons.  But  where  the  husband  and  wife 
bave  a  Joint  power  to  appoint  the  wife^s  estate  by  a  formal  deed,  and  they  agree  to 
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r«i9ii  *I  ^^®  ^^  ^^  down  as  law^  that  if  the  legal  title  of 
'-  ^  land  }^  vested  in  a  wife,  as  trustee  for  others,  that  she  can 
convey  it  to  the  cestui  que  tnist,  without  her  husband ;  yet  it  must 
be  admitted  that  there  has  been  a  different  opinion  among  judges 
on  this  point,  (1)  In  the  case  of  Daniel  v.  Uplej,  reported  in 
William.  Jones,  187,  Jones  supposed  that  she  could  not,  whilst 
Whitelock  and  Doddridge  held  she  could.  It  seems  to  me 
that  the  latter  opinion  is  correct,  and  in  unison  with  the  before 
mentioned  opinion  of  Hargrave.  What  possible  prejudice  can 
there  be  to  the  husband,  if  her  conveyance  in  such  case  is  holden 
to  be  valid?  True,  indeed,  if  the  maxim,  that  the  wife  has  no 
existence  during  the  coverture  and  is  destitute  of  volition,  be 
well  founded,  she  could  not  But  these  maxims  equally  militate 
against  her  power  to  execute  a  naked  authority ;  but  this  power 
is  not  questioned.  A  married  woman  may  be  guardian ;  and 
her  receipt,  separate  from  her  husband,  is  good.  18  Yes.,  517. 
The  conveyance  of  the  real  property  of  the  wife,  by  the  husband, 
operates  only  to  convey  his  interest  therein,  although  the  deed 
of  conveyance  should  be  of  the  fee ;  and  the  wife  or  her  heirs 
may  enter  thereon,  on  the  death  of  the  husband.  And  the  case 
is  the  same  if  she  joins  with  him  in  the  alienation,  unless  it  was 
by  fine  or  common  recovery,  or  a  lease  for  three  lives,  or  twenty- 
one  years,  in  pursuance  of  the  statute  of  Henry  VXII ;  but  if  a 
wife,  in  this  country,  should  join  with  her  husband  in  any  ordi- 
nary mode  of  assurance  of  her  real  property,  she  would  be 
bound. 

If  an  estate  be  conveyed  to  husband  and  wife,  the  wife,  after 
the  death  of  the  husband,  or  her  heir,  may  waive  it  (2) 

A  leases  to  B  and  C,  husband  and  wife ;  the  husband  commits 
waste  and  dies ;  the  wife  affirms  the  lease  by  occupying  the  land ; 
she  will  be  liable  for  the  waste  committed  by  the  husband :  others 

sell  it,  the  agreement  is  not  binding  upon  the  woman.  Martin  v.  Mitchell,  2  Jac.  A 
Walk.  Rep.,  425;  and  see  also  4  Cruisers  Dig.,  20;  Sugden  on  Powers,  14S. 

Under  the  Bevised  Statutes  of  New  York,  a  married  woman  may  execute  a 
power,  either  hj  grant  or  demise,  according  to  the  authority  given  by  such  power. 
Strong  V.  WUkins,  1  Barb.  Ch.,  9;  Wright  v.  Tallmadge,  15  N.  T.  (1  Smithy  30t. 

(1)  2  Kent's  Com.,  161;  Bamaby  v.  Griffin,  3  Yes.,  266. 

(2)  Bac.  Abr.,  tit  Baron  and  Fcmme,  1:  see  Jackson  «.  Carey,  16  John.  R.,  303. 
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wise,  if  she  waive  the  posaesdon,  as  she  may.  When  the  wife 
joins  with  her  husband  *  in  such  conveyance  of  her  land, 
which  does  not  bind  her,  she  may,  by  an  agreement'-  ^ 
thereto,  after  the  death  of  the  husband,  render  it  valid :  as  where 
the  husband  and  wife  leased  her  estate  for  forty  years,  this  con- 
tract did  not  bind  her ;  and,  after  the  death  of  the  husband,  she 
might  enter  thereon  without  any  more  impediment  than  if  she  had 
never  leased  it;  but,  on  his  death,  she  agrees  to  it;  she  renders 
the  lease  valid,  and  is  entitled  to  the  rent  reserved,  and  all  the 
aireaiBges  of  rent  incurred  in  the  lifetime  of  the  husband,  (a)  (1) 
It  18  not  easy  to  discover  upon  what  principles  she  is  entitled  to 
the  arrearages  of  rent :  for,  if  the  husband  had  leased  it  alone, 
it  would  have  been  a  valid  lease  during  his  life,  and  he  would 
be  entitled  to  the  rent  which  accrued  during  the  coverture,  and, 
00  his  death,  his  representative  would  be  entitled  to  all  the 
arrearages  of  rent  which  grew  during  coverture,  the  rent  coming 
in  liea  of  the  land ;  and  how  joining  with  the  wife  should,  in 
this  case,  make  any  difference,  it  is  difficult  to  understand,  unless 
we  consider  the  husband  and  wife  joint-tenants  of  the  lease,  and 
the  wife  is  then  owner  of  the  rent  by  the  jus  accrescendi 

It  is  laid  down  in  the  year  book  of  2  Henry  IV,  19th  page, 
that)  if  a  lease  be  made  to  husband  and  wife  jointly,  rendering 
rent^  if  the  husband  die,  and  the  wife  agree  to  the  lease,  debt 
lies  against  her  for  all  the  arrears  incurred  during  the  coverture. 
That  she  may  agree  to  the  lease,  and  become  thereby  liable  for 
all  the  rent  which  should  accrue  after  the  death  of  the  husband, 
there  is  no  doubt;  but  that  her  acceptance  should  render  her 
liable  tor  rent  in  arrears  at  her  husband's  death  is  opposed,  as  I 
apprehend,  to  the  law  of  baron  and  femme  in  other  cases.  If  a 
femme  lessee,  rendering  rent,  marry,  and  rent  be  incurred  during 

(a)  1  Ron.  Abr.,  849. 


(1)  Bac  Abr.,  tit  Leases  and  Terms  for  years,  C.  So,  if  husband  and  wife  make 
a  lease  of  the  wife's  land  without  any  reseiratikm  of  rent,  this  is  a  good  lease  by 
both  durmcr  ooTorture,  and  the  wife  may  af&rm  it  after  the  dissolution  of  the  cover- 
tare  by  aooeptanoe  of  rent  or  bringing  an  action  of  waste.  Oro.  Eliz.,  112.  If  the 
wife  die  after  thb  dissolution  of  the  coverture,  the  right  to  accept  rent  and  affirm 
the  tettse  wffl  deacend  to  her  issue  or  heir.  3  Bala,  974 ;  RoU.  Rep.,  403 ;  4  Cruise's 

8«,  87. 
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ihe  ooyertare,  altbough  it  was  her  own  contract  to  pay  tbe  rent; 
yet  *  she  is  discharged,  on  the  death  of  her  husband,  firom 
I-  •'  paying  the  rent  which  accrued  during  the  coverture,  and 
the  husband^s  executor  is  liable ;  for,  as  the  husband  has  the  sole 
benefit  of  the  lease,  the  debt,  by  law,  is  transferred  to  him.  The 
husband  had,  during  the  coverture,  the  exclusive  benefit  of  the 
lease ;  he  alone,  therefore,  is,  by  law,  liable  to  pay  the  rent.  (1) 
The  wife  may  agree  to  any  conveyance,  after  the  death  of  her 
husband,  which  was  made  to  them  during  the  coverture,  and  is 
then  liable  to  all  charges  to  which  such  estate  was  subject:  Aa 
in  case  of  a  lease  to  the  husband  and  wife,  rendering  rent ;  if  she 
agree,  after  her  husband's  death  she  must  pay  the  rent  reserved ; 
or  if  husband  and  wife  lease  the  land  of  the  wife,  for  a.  certain 
rent,  and  she  accepts  the  rent,  after  the  coverture  is  at  an  end,  it 
is  evidence  of  her  agreement  to  the  lease,  (a)  If  a  woman  be  a 
lessee  for  life,  or  years,  paying  rent,  and  she  marries,  the  rent  in 
arrear,  like  other  debts  of  the  wife,  remains  the  debt  of  the  wife, 
and  she  must  be  sued  with  her  husband ;  and  in  case  of  his  death, 
before  such  debt  is  paid,  she  is  liable,  and  not  his  executor;  bat 
for  the  rent  in  arrear  during  the  coverture,  the  husband  is  alone 
liable :  in  case  of  his  death,  his  executor  is  liable,  and  not  the 
wife,  for  such  rent  in  arrears.  A  principle  is  here  found,  which,, 
perhaps,  is  not  to  be  found  in  any  other  branch  of  our  law.  The 
creditor,  without  his  consent,  is  compelled  to  change  his  debtor; 
and  the  wife,  by  marriage,  is  discharged  from  her  covenant  to 
pay  the  rent,  which  is  incurred  during  the  coverture,  and  the 
husband  is  substituted  debtor  instead  of  the  wife,  {b) 

(bS  I  BoU.  Abr.,  861;  T.  Bay,  6;  1  Ler., ». 


(1)  As  ihe  wife,  after  ihe  ooyerture  is  diasdyed,  may  afl^nn  or  reject  the  leaee^ 
■he,  of  coarse,  stands  in  the  position  of  an  original  lessor  or  lessee,  to  all  intents, 
from  the  time  of  such  affirmance;  but  as  she  is,  hj  law,  disabled  from  making  any 
binding  contract  during  coverture,  it  seems  a  contradiction  in  terms  to  saj  thai^  bj 
her  affirmance,  she  gives  effect  to  the  contract  from  the  time  of  its  original  inception, 
and  thereby  snbfecks  herself  to  answer  for  a  cause  of  action  accming  against  her 
arising  ex  comiracki,  while  it  was  entirelj  out  of  her  power  to  contract  .  The  correct 
doctrine  is  believed  to  be,  that  the  affirmance  is  in  effect  a  new  contract,  only 
Imposing  upon  her  the  dotiea  of  lessor  or  lessee  fkom  the  time  of  the  affirmance. 
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Iq  BalL  Ahr^  848,  it  is  said,  if  a  lease  be  made  to  baron  and 
ftmmei  reserving  rent,  and  rent  be  in  arrear,  the  action  may  be 
broagbt  against  both.  This  role  is  opposed  to  the  principles 
which  govern  in  the  law  of  baron  and  femme.  It  is  the  daty 
of  the  baron  alone  to  pay  the  rent;  for  he  alone,  during  the 
coverture,  has  the  benefit  of  the  *  lease.  No  point  is  better 
settled  than  this :  that,  where  A  leases  to  B,  h  femme  sole,  '-  ^ 
reserving  rent,  and  B  marries,  no  action  can  be  maintained  against 
B.  It  is  a  well-known  singular  feature  in  the  law  of  baron  and 
femme,  that,  by  the  marriage,  the  lessor  is  obliged  to  change  his 
debtor ;  and  no  action  will  lie  against  the  wife,  on  this  lease,  after 
eovertare  is  ended  by  the  death  of  the  husband,  for  rent  which 
accrued  during  the  coverture ;  but  the  action  must  be  brought 
against  the  executors  of  the  husband ;  and,  in  case  of  a  lease  to 
a  femme  during  coverture,  the  reason  for  her  non-liability  is,  at 
least,  as  strong  as  in  the  case  of  a  lease  before  coverture. 

The  husband,  notwithstanding  his  power  over  the  choses  of 
his  wife,  cannot  release  a  contract  made  with  her,  to  take  effect 
after  coverture  is  at  an  end.  If  C  contract  with  B  that,  if  she 
will  many  A,  and  should  survive  him,  that  he,  C,  will  pay  her 
£1,000,  A  cannot  release  C  from  this  contract  And  why  should 
he  have  such  power?  He  has  no  ioterest  in  that  contract,  and 
never  can  have.  And  so,  too,  in  the  case  of  an  annuity  to  the 
wife,  for  the  life  of  the  wife,  the  husband  is  entitled  to  the  avails 
of  this  annuity  during  coverture ;  yet  he  has  no  power  to  release 
it,  if  she  survive  her  husband.  If  A  should  covenant  with  B, 
that  he.  A,  would  pay  to  C,  who  is  a  femme,  a  yearly  rent,  and 
C  marries,  her  husband  cannot  release  A  from  his  covenant;  for 
it  is  not  made  with  him  or  his  wife ;  neither  has  he  any  remedy 
to  recover  on  the  covenant  8  Bulstrode,  29.  (1) 

m 

(1)  When  it  ftppetiiy  from  the  aetflement  of  «b  umnitj  upon  the  wife,  that  II 
ynm  iateoded  for  her  lepente  and  ezdualTe  nee,  equkj  will  giye  effect  to  the  inten- 
tfam  €t  the  testator,  and  ghre  to  the  wife  the  diTidenda  of  such  her  aeparate 
property.  Hartlej*  «.  Hurie,  6  Vea^  S40;  18  id.,  434.  But  the  intentioD  to  depriye 
tfae  husband  of  any  benefit  from  the  annuity  must  be  dear,  or  he  will  be  entitled  to 
Ibe  interasL  Hws^  where  a  testator  gave  to  his  daughter,  a  femme  corertf  a  legacy 
ef  £200  to  be  paid  to  her  by  his  son,  as  foUows^  tIb.  :  tlie  interest  to  be  paid  to  her 
asaiiMlllf  during  the  ayistsnfls  of  the  covsrlnra^  and  the  principal  snm  to  be  paid  to 
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The  neglect  of  the  husband  may  defeat  the  estate  of  the  wife : 
as  where  the  continuance  of  her  estate  depends  upon  her  fulfill- 
ment of  some  express  condition,  which,  if  the  husband  neglect 
to  fulfill,  the  estate  of  the  wife  is  lost:  (a)  As  if  an  estate  be 
conveyed  to  the  wife,  before  or  afi:er  marriage,  rendering  renty  on 
condition  to  be  void ;  if  the  rent  be  not  paid  according  to  the 
terms  specified  in  the  *  conveyance,  and  the  husband  does 
'-  -*  not  pay  the  rent  as  agreed,  the  estate  is  lost  to  the  wife ; 
but  when  he  does  not  fulfill  a  condition  in  law,  she  is  not  preju- 
diced :  As  in  case  of  a  wife,  lessee  for  life,  or  years ;  the  husband 
neglects  to  perform  the  condition  of  fealty  annexed  by  law  to 
every  such  estate,  but,  on  the  coDtraryi  sell  the  estate  in  fee 
simple,  which  works  a  forfeiture  of  his  estate  therein ;  but  it  does 
not  prejudice  her.  {by 


[*126]  *  CHAPTER  X, 

Of  thosb  Cases  whesb  the  Husbakd  must  jom  with  thb 
Wife  in  ▲  surr;  and  those  whbbe  he  mat  join  heb  ob 

NOT,   AT  HIS  BLECnON  ;   AND   OF  THOSB  WHBBE  THE  HuSBAND 

AND  Wife  must  bb  sued  jointlt* 

Our  next  inquiry  shall  be,  in  what  cases  the  husband  must  join 
with  his  wife  in  a  suit,  and  when  he  may  join  her  or  not  at  his 
election,  and  when  a  husband  and  wife  must  be  sued  jointly. 

(a)  Co.  Litt.,  SM,  (6)  Co.  Litt,  188 


her  whanever  she  ishould  become  single,  or  to  her  heirs  after  her  decease,  it  was 
held  that  the  wife  had  not  a  separate  estate  in  the  interest  of  the  legacy.  Fitch  v, 
Ayr,  2  Ckmn.  Bep^  143.  And  a  devise  in  trust,  to  sell,  and  out  of  the  produce  "to 
purchase  in  the  trustee's  name  an  annuity  of  £80  for  the  life  of  the  wife  of  D,  and 
to  pay  the  same  to  her  and  her  assigns,"  was  held  not  to  exclude  the  husband, 
though  living  apart  from  his  wife.  Dalflns  v.  Beresford,  1  Chan.  Cas.,  194.  So  a 
direction  "  to  pay  to  her,  to  and  for  her  own  use,"  or  "  to  her  own  use  and  benefit,*' 
will  not  exclude  him.  Jacobs  v.  Amyatt,  1  Madd.,  376 ;  3  Bro.  Ch.  Cas.,  383.  But 
a  direction  to  a  married  woman  **  for  her  own  use  and  at  her  own  disposal,"  vesta 
in  her  a  separate  estate ;  and  a  bequest  to  a  woman  of  a  fund,  with  the  interest 
thereon,  to  be  vested  in  trustees,  the  income  arising  therefrom  to  be  for  her  sole  use  and 
benefit,  vests  the  capital  for  her  separate  use.  Adamson  v.  Armytage,  19  Tes^  41d. 
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In  all  cases  wlxere,  on  the  death  of  the  husband,  the  canse  of 
action  woold  survive  to  the  wife,  the  husband  and  wife  ought  to 
join,  (1) 


(1)  For  statatory  pioviiioiiB  of  difterent  StateS)  aa  to  the  Joinder  of  htuband  and 
wife,  see  noto  to  page  191. 

Where  the  cause  of  action  accrued  to  the  wife  before  marriage,  the  husband 
offlDOft  recover  in  an  action  in  his  own  name,  without  joining  with  his  wife.  Morse 
iL  Eari,  13  Wend.  Bep.,  2*71.  The  husband  of  a  ]emiiM  covert,  guardian  in  soccage^ 
must  join  with  her  in  actions  brought  in  her  right  as  guardian.  Bjme  v.  Van 
Hoesen,  5  John.  Bep.,  66;  and  a  husband  cannot  be  sued  alone  for  the  debt  of  hig 
wife^  contracted  before  marriage.  Angell  v,  Felton,  8  John.  Bep.,  149. 

The  ease  of  Little  «.  Keyes  and  Tr.,  24  Yt,  121,  makes  a  dear  distinction  between 
aBabOitj  incarred  by  the  wife  before  marriage  and  a  cause  of  action  accruing  to 
the  husband  after  marriage  in  relation  thereto. 

The  case  was  indebiiatua  OBWimpaU  for  money  paid  by  the  husband,  on  a  noto 

Vgnod  by  the  wife,  as  surety,  before  marriage.    It  was  objected  that  the  action 

sbDold  have  been  brought  in  the  name  of  husband  and  wife,  and  that  it  could  not 

be  sustained  in  Uie  name  of  &e  husband  alone.    The  court  say:  "It  is  evident 

that  BO  right  of  action  on  this  matter  ezisted  at  the  time  of  the  marriage.    There 

was  simply  a  liability  on  her  part,  and  whidi  liability  was  afterwards  imposed  upon 

the  plaintiff  by  his  marriage.    A  right  of  action  accrued  only  on  the  payment  of 

the  money  in  disduurge  of  that  liability.    If  the  money  had  been  paid  by  her  before 

marriage^  the  cause  of  action  would  have  accrued  whilst  sole,  and  she  must  then 

hare  joined  in  the  action,  as  in  case  of  his  death  the  right  of  action  would  have 

survived  to  her.    And  possibly  she  might  have  been  joined,  if,  after  marriage,  the 

ebim  had  been  paid  from  her  separate  estete.    But  where  the  right  or  cause  of 

action  accroes  during  coverture^  as  in  this  case,  on  the  payment  of  the  money  in 

discharge  of  the  debt,  the  husband  may  sue  alone.    So,  if  the  right  of  action  is 

indkoato  before  marrii^  and  consummate  after,  he  may  sue  alone  or  join  the  wife. 

In  no  ease  must  she  be  joined  except  where  the  cause  of  action  would  survive  to 

ber.    And  aa  the  money  in  this  case  was  advanced  by  the  husband  in  his  own 

right,  and  in  discfasrge  of  %  personal  obligation  resting  upon  him,  we  do  not  see 

that  the  cause  of  action  would  survive  to  her  on  the  death  of  her  husband.    It  is 

maniffst  his  personal  release  would  have  discharged  this  debt,  on  the  ground  that 

the  legal  interest  in  the  contract  was  vested  in  him,  and,  having  this  legal  interest, 

be  can  sustain  this  suit  alone,  citing,  in  support  of  the  effect  of  such  release,  Chitty 

on  Plea^  29;  HcNeilage  v.  HoUoway,  1  Bam.  ft  Aid.,  224." 

The  doctrine  of  this  case  is  susteined  in  Fierce  et  vx.  v.  Dustin,  4  Foster  (N.  H.) 
Bep.,  41t.  It  was  held,  in  that  case,  that,  when  the  underteking  is  express  to 
husband  and  wife,  the  consideration  moving  partly  from  the  husband  and  partly 
from  the  wife,  the  wife  may  Join  witii  the  husband  in  the  suit;  and  Norse  v.  Wells, 
4  Bam.  k  Aid.,  739,  was  dted.  But  when  the  consideration  moves  partly  from  the 
husband  and  partly  from  the  wife,  and  the  promise  is  not  express,  but  implied,  the 
court  say  that  the  law  would  appear  to  be  otherwise,  and  dte,  in  support  of  this 
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Ab  in  a  case  to  leoover  lands  claimed  by  the  wife,  (1)  or  in 
an  action  on  a  note  of  hand,  given  to  the  wife  before  mar- 
latter  dlBtinction,  The  Dippers  of  Tunbridge  v.  WeUa,  2  WiIsob,  424  It  wM  held, 
in  Magrudir  v,  Stewart,  4  How.  I£i8&  Rep.,  304,  that,  when  the  right  of  actkm 
would  aur^lTe  to  the  wife^  she  muat  be  Joined;  when  it  would  not,  she  most  not 
be  joined  in  an  action  bj  the  husband. 

With  respect  to  the  interest  of  a  married  women  in  the  distributive  portion  of  a 
deceased  person^s  estate,  it  was  held,  in  Henderson  «.  Guy,  6  Smed.  ft  Marshall, 
209,  that,  if  the  same  accrue  after  marriage,  the  husband  maj  sue  foritakme;  and 
in  the  case  of  a  legacy  aocruing  to  the  wife,  either  before  or  during  coverture,  it 
was  held  in  Massachusetts  that  the  husband  may  sue  in  his  own  right  Hapgood  «. 
Houghton,  22  Pick.,  480.  But  in  Kentucky  (13  B.  Monr.,  273)  it  was  held  that,  in 
an  action  to  recover  the  wife's  interest  in  a  residuary  devise,  the  husband  and  wife 
must  join. 

In  the  case  of  Borst  v,  Spelman,  4  Oomst,  284^  it  was  held  that^  where  an  -oMi- 
gation  is  taken  to  the  husband  and  wife,  or  to  the  wife  alone,  with  the  husband's 
assent,  it  survives  to  the  wife  as  against  the  representatives  of  the  husband ;  and 
this  is  the  rule  at  law  as  well  as  in  equity.  And  that  in  such  case  the  form  of  the 
security  imf^es  a  design  on  the  part  of  the  husband  to  benefit  the  wife,  and  the  law 
will  give  effect  to  the  intention  where  the  interest  of  creditors  is  not  afltoted. 

And  it  was  also  held  that,  where  the  defendants  had  executed  a  receipt  to  % 
married  woman,  expressing  ^at  they  had  received  various  demands  from  her  for 
collection,  and  agreeing  to  account  to  her  when  they  should  be  collected,  in  an  acti<»i 
had  by  her  and  her  second  husband,  to  recover  the  proceeds  of  the  demands,  that 
the  receipt  was  evidence  against  the  defendants  either  that  the  seeuritiea  belonged 
to  her  in  her  own  right  or  that  the  contract  was  made  by  them  with  her,  with  the 
knowledge  and  approbation  of  her  husband. 

In  Philliskirk  and  wife  v.  Flucknell,  2  Maule  &  Selw.,  993,  a  promissory  note  was 
made  payable  to  a  femme  eovert,  and  the  court  held  that,  prima  facie,  she  was  tfaa 
meritorious  cause  of  action.  Clancy's  Married  Women,  3,  6,  6. 

It  was  held,  in  Hoy  «.  Rogers,  4  Monr.,  that  an  obligation  to  a  man  and  his  wiib 
sorvives  to  her  on  his  death,  and,  on  her  second  marriage,  the  action  shall  be  in  the 
name  of  her  second  husband  and  herself,  by  her  new  name. 

(1)  Decker  v.  Livingston,  15  John.,  4*79. 

In  trespass,  quare  dausum  fregit,  husband  and  wife  cannot  maintain  an  action 
jointly,  unless  it  appears  that  the  wife  had  some  interest  in  the  dose.  Meader  «. 
Stone,  1  Mete.,  141. 

Where  a  married  woman  had  the  actual  possession  of  real  property,  held  to  her 
separate  use,  and  was  wrongfully  ejected  therefrom,  she  may,  under  the  114th 
section  of  the  Code,  maintain  an  action  in  her  own  name  to  recover  possession. 
Darby  v.  CaUaghan,  16  N.  Y.,  71. 

Held,  that,  in  an  action  under  the  Code  to  recover  real  property,  corresponding 
to  the  former  action  of  ejectment,  when  the  wife  is  the  owner  of  the  fee,  and  the 
husband  tenant  by  the  curtesy  initiate,  the  husband  and  wife  may  join  inihe  action. 
Ingraham  v.  Baldwin,  12  Barb.,  9. 
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liage;  (1)  or  any  contract  made  with  the  wife  before  coverture ; 
(2)  or  any  injary  done  to  her  property  before  marriage,  (a)  (8) 
Aa  where  her  lands  have  been  trespassed  upon ;  (4)  or  her  per- 
sonal property  injured  or  converted  to  the  use  of  another;  (6) 
or  any  injary  to  her  person  or  reputation,  either  before  or  after 
muriage;  (6)  for,  in  all  these  cases,  the  property  to  be  recovered 
(as  in  the  case  of  land  claimed  by  the  wife,  or  debt,  or  damages 
in  the  personal  actions),  belong  to  the  wife ;  and,  if  not  reduced 
to  possession,  belong  to  the  wife  on  the  death  of  the  husband. 
If  the  husband  were  to  sue  alone,  and  recover  judgment  in  his 
own  name,  and  then  die,  the  law  of  husband  and  wife  would  not 
be  preserved  entire ;  for  he  is  not  entitled  to  her  choses  in  action, 
(6)  until  they  are  collected ;  and  there  being  a  judgment  in  his 
name  alone,  it  would  go  to  his  executor,  and  then  the  wife  would 
be  ♦  depriTed  of  her  rights.  But  when  the  judgment  is  ^ 
in  the  joint  names  of  husband  and  wife,  and  the  husband  ^        ^ 

<•)  1  Bvla.,  81:  1  RoL,  817:  Bi^l.,  VH;  Cro.  Xlis.,  687;  1  Sid.,  88;  Cro.  Cftr.,  419;  Tel., 
Mil  Brown].,  806 ;  I  Roi.,  a08> 
WCro.Jac.,800;  id.,  888;  Cro.Ctf.,90. 

(1)  1  CSiil  PL,  18:  but  it  is  said  that  the  husband  may  sue  alone  on  a  bill  paja- 
Ue  to  the  wife  before  marriage,  and  not  indorsed  by  her,  for  marriage  absolutely 
Tests  the  property  in  the  bOl  in  the  husband.  McNeilage  v,  Halloway,  1  Barn,  ft 
AdoL,  218. 

(2)  1  Chit  PI.,  18 ;  15  Vea.,  495;  Baa  Abr.,  tit  Baron  and  Femme,  XL 

(3)  IChier  v.  Hilner,  3  Term  Bep.,  627-631 :  ICitchinson  e.  Hewson,  7  kL,  345; 
Straop  V.  Swarta,  12  Berg,  k  Bawle,  76. 

(4)  1  Chit  FL,  18. 

(5)  ICHner  «.  MUner,  nt  supra ;  Spiers  e.  Alexander,  1  Ruffln,  67.  When  the 
trover  is  before  marriage,  and  the  conversion  after,  they  should  also  Join.  Walker 
«.  McLane^  1  Murphy,  41;  Armstrong  v.  Stmonton,  2  id.,  351. 

Held,  that  a  suit  to  recover  damages  for  personal  pn^rty  of  the  wife,  sold  under 
eseeotioD  aa  the  property  of  the  husband,  should  be  brought  in  the  name  of  the 
husband  and  wife,  for  the  use  of  the  wife,  and  not  in  the  name  of  the  wife  alone. 
Keeney  «.  Good,  21  Penn.,  399.  A  husband  may  maintain  replevin  for  chattela 
hslonging  to  hia  wife  before  coverture,  without  joining  her.  Brown  «.  Fitz,  13 
N.  H.,  283. 

(6)  3  Term  Bep.,  62T;  but  if  the  husband  has  received  special  damage,  he  ought 
lo  sue  akme.  1  Salk.,  119. 

A  suit  cannot  be  maintained  by  husband  and  wife  for  a  libel  on  them  both :  there 
shoold  be  one  action  by  the  husband  for  damages  to  him,  and  one  by  husband  and 
wife  tor  the  injury  to  her.  Hart  v.  Grow,  7  BIkf.,  351 ;  Bash  v.  Somers  and  wife^ 
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dies,  it  goes  to  the  wi&i  of  ooorse,  as  the  law  intended.  (1)  Tho 
role  here  laid  down  I  take  to  be  an  unyielding  rule.  I  know 
that  it  is  often  laid  down  in  elementary  writers^  that  a  debt  due 
to  the  wife  before  marriage  may  be  sued  for  by  the  husband 
alone :  it  has  been  so  said  by  judges^  and  frequently  by  counsel ; 
but  I  apprehend  there  will  not  be  found  a  single  adjudged  case 
to  warrant  the  position. 

In  case  a  note,  bond  or  legacy  be  given  to  the  wife  during 
coverture,  the  husband  may  sue  alone :  this  rule  is  questioned 
by  none ;  and  it  will  be  found,  upon  examination,  that  the  cases 
cited  to  prove  that  the  husband  may  sue  alone  for  a  debt  due  to 
the  wife,  are  such  as  arose  daring  the  coverture.  The  case  of 
Howell  t;.  Muir  (a)  is  cited  for  this  purpose ;  but  that  was  the 
case  of  a  bond  given  to  the  wife  during  coverture.  Allyn^s 
Beports  is  also  cited;  which  is  also  a  bond  given  to  the  wife 
daring  coverture,  {b)  A  case  in  2  Levins  is  also  cited.  This 
proves  nothing,  but  that  the  husband  may  join  his  wife  if  he 
chooses  when  her  property  was  trovered  before  marriage,  and 

(a)  tUrr^  408.  (1^  AMju'b  Sep.,  M» 


20  Penn.,  1S9 ;  Gkzjmaki «.  G(dburn,  11  Cush.  (Mass.),  10.  For  special  damages  in 
slander,  the  husband  must  sue  alone.  For  words  actionable  per  m^  he  maj  join 
the  wife.  Williams  tr.  Holdridge^  32  Barb^  396;  Beach  «.  Rannej,  2  Hill,  309; 
Tallmadge  «.  Orannia,  20  Oonn.,  296;  see^  also,  Kleim  v.  Henta,  2  Dner  (N.  Y.\ 
633 ;  WUson  tr.  Gdtk,  1*1  N.  T.  (3  Smith),  442.  But»  by  a  proTiakm  <^  ch.  60,  pt 
157,  Laws  of  New  York,  of  1860,  the  wife  may  maintain  an  action  in  her  own 
name,  for  injury  to  her  person  or  character,  against  any  person  or  body  corporate, 
and  the  money  obtained  on  any  settlement  of  suth  a  suit^  or  on  judgment  rendered 
in  her  favor,  is  her  separate  property. 

Husband  and  wife  cannot  join  for  the  battezy  of  both.  The  battery  of  the  hus- 
band is  a  distinct  cause  of  action.  Chapman  v.  Hard,  2  Brey.,  170.  But  for  a  bat- 
tezy committed  upon  the  wife,  the  law  requires  that  the  husband  should  join  the 
wife  in  bringing  the  action,  and  the  defendant  cannot  mitigate  the  damage  done  to 
the  wife  by  mere  proof  of  some  act  or  word  of  the  husband  in  whidi  the  wife  did 
not  participate.  Dougherty  «.  R^dall,  6  Gibbs*  (Mich.)  Rep.,  581, 1856. 

In  an  action  against  husband  and  wife  for  r.n  assault  and  battery,  when  the  evi- 
dence shows  that  the  wife  was  the  principal  and  only  offender,  it  is  clearly  a  case 
to  be  submitted  to  the  jury:  the  action  is  joint  and  several  in  its  nature.  Wagner 
9.  Bills,  19  Barb.  (N.  T.),  321;  Smith  «.  Taylor,  11  Geo.,  20;  Boadcap  v.  8ipo»  6 
Gratt,  213. 

(1)  Ck>.  lict.,  351,  note  (I);  2  Black.  Bep.,  1236. 
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amverted  afterwards.  It  impliefl^  indeed,  that  he  may  sae  alone. 
Of  this  there  can  be  no  question.  For,  bj  the  marriage,  the 
property,  not  being  converted  at  that  time,  Tested  in  the  hus* 
band  (a),  and  was  his  absolutely  if  it  had  been  conyerted  before : 
so  that  nothing  remained  in  the  wife  but  a  right  of  action  for 
damages.  This  would  have  been  a  chose,  to  recover  which, 
husband  and  wife  must  have  joined.  (1) 

(a)  %  Lev.,  lOT. 

(1)  The  wife  caim<^  be  joined  upoQ  a  mere  personal  contract  arising  daring 
coTeitare.  Jackson  p,  Vanderheyden,  It  John.  Rep^  2*71.  If  a  bond  be  entered 
into  by  baron  and  femme,  the  baron  may  sue  it  alone,  and  he  thereby  shows  his 
dissent  to  his  wife's  taking  anything  by  it;  1  Strange,  229;  and  even  though  it  be 
entered  into  by  the  wife  as  administratrix.  Ankerstein  v.  Clarke,  4  Term  Rep.,  616. 
Bat  when  a  bond  is  given  to  husband  and  wife,  conditioned  for  their  separate 
maintenance,  during  their  joint  and  several  lives,  they  may  join  in  a  suit  upon  it. 
Sdioonmaker  v.  Ehnendor^  10  John.  Rep.,  49.  They  may  also  join  on  a  promis- 
soiy  note,  made  to  the  wife  daring  coverture.  Philliakirk  v.  Pluckwell,  2  Kaule  & 
Selw.,  393;  Lewis  v.  Martin,  1  Day,  263;  though  this  seems  to  ccmilict  with  the 
doctrine  in  the  case  of  Jackson  «.  Vanderheyden,  hi  the  Itth  of  Johnson.  The 
better  opinion  seems  to  be,  that,  in  these  esses,  where  the  wife  is  not  the  meritori- 
008  cause  of  action,  she  should  not  join  with  her  husband.  1  Chit  PL,  19. 

The  wife  can  be  joined  with  the  husband  only  when  her  interest  existed  before 
coverture,  ot  when  she  is  the  meritorious  cause  of  action,  and  the  promise  is  to 
her,  or  when  the  action  is  in  anUre  droit  Lee  v.  Chambers,  1  Strobhart^  112 ;  Gay 
e.  Roberts,  18  Vt,  342 ;  Morris  v.  Booth,  8  Ala.,  90*7.  The  husband  and  wife  may 
join  in  a  suit  to  recover  a  debt  belonging  to  her  alone^  under  the  statute  of  Penn- 
syivama,  of  April  11,  1848.  Goodyear  v.  Rumbaugh,  13  Penn.,  480 ;  Hertzog  «. 
Hertzog,  29  id.,  466.  In  an  action  on  contract  between  two  married  women,  made 
during  coverture^  neither  wife  should  be  joined.  Williams  v.  Coward,  1  Grant's 
Csses  (Penn-X  21.  A  married  woman  may,  in  New  Yoric,  maintain  an  action  on  a 
promissory  note  given  her  during  coverture,  the  consideration  of  which  was  money 
of  the  wife,  which  had  never  been  in  possession  of  the  husband,  and  was  loaned 
with  his  consent  Smart «.  Comstock,  24  Barb.,  411.  She  must  sue  alone  when  the 
action  concerns  her  separate  property,  under  the  Code.  Ackley  tr.  Tarbox,  29  Barb., 
612,  and  cases;  Darby  v.  Callaghan,  16  K.  Y.  (2  Smith),  11. 

When  the  statutes  of  a  State  allow  a  married  ^man  to  bar  her  dower,  by  becom- 
ing a  party  to  her  husband's  deed,  but  do  not  make  her  liable  on  the  covenants, 
she  is  not  properly  a  party  for  a  breach  of  covenant.  Griffin  «.  Reynolds,  1*7  How. 
U.  8.,  609. 

On  a  joint  note  executed  by  husband  and  wife  after  marriage,  the  husband  is 
liable  in  an  action  against  him  alone.  Henry  v.  Hickman,  22  Ala.,  660. 

In  a  late  English  case,  Fairhnrst  i^.  Liverpool  Loan  Association,  26  Eng.  Law  and 
Sq.  Bep.,  393,  the  court  hekl  that,  although  a  married  woman  was  liable  for  her 
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The  case  in  Yemon,  often  noted  as  a  case  proving  that  the 
husband  may  sue  alone  for  a  chose  due  to  the  wife  before  mar- 
riage, is  the  case  of  a  legacj;  given  to  her  during  the  coverturei 
to  recover  which  the  husband  has  a  right  to  sue  alone.  For  the 
same  purpose,  a  case  in  Atkins  has  been  mentioned,  but  not  a 

r*l9ftl  ^y^*^^®  ^^  ^  found  *  there  to  support  such  an  idea, 
L  •*  The  case  of  Garforth  v.  Bradley,  in  2  Ves.,  is  also  cited 
for  the  same  purpose,  (a)  This  case  is  an  authority  to  prove, 
that  as  to  debts  due  the  wife  before  coverture,  tl\e  husband  must 
join  her  in  the  suits  to  recover  them.  The  w<9rds  of  the  Chan- 
cellor are:  "Whenever  a  chose  in  action  comes  to  the  wife, 
whether  vestiag  before  or  after  marriage,  if  the  husband  die  in 
the  life  of  the  wife  (i)  without  reducing  it  to  possession^  it  will 

(a)  t  Ves.,  616.  (6)  S  Mod.,  UT. 

• 

torts,  and,  therefore,  frauds  committed  bj  her  during  coverture,  yet,  when  the 
fraud  connected  with  a  contract  made  by  her,  ia  the  means  effecting  it,  and  con- 
nected with  the  contract,  no  action  can  be  sustained  against  them  or  her.  In  this 
ease^  a  married  woman  persuaded  a  person  to  lend  money  to  another,  on  her  secu- 
rity. Bhe  represented  to  such  person  that  she  was  a  femme  sole.  The  court  say, 
after  premising  that  a  femme  covert  is  incapable  of  binding  herself  by  contract : 
''But  she  is  undoubtedly  responsible  for  all  torts  committed  by  her  during  cover- 
ture, and  the  husband  must  be  joined  as  a  defendant  They  are  liable,  therefore^ 
for  frauds  coounitted  by  her  on  any  person,  as  for  any  other  personal  wrong.  But 
when  the  fraud  is  directly  connected  with  the  contract  with  the  wife,  and  is  the 
means  of  effecting  it,  and  parcel  of  the  same  transaction,  the  wife  cannot  be  held 
responsible,  and  the  husband  be  sued  for  it  together  with  the  wife.  If  this  were 
allowed,  it  is  obvious  that  the  wife  would  lose  the  protection  that  the  law  gives  her 
against  contracts  made  by  her  during  coverture ;  for  there  is  not  a  contract  of  any 
kind,  which  a  femme  covert  could  make,  whilst  she  knew  her  husband  to  be  alive^ 
tbat  could  not  be  treated  as  a  fraud;  for  evezy  such  contract  would  involve,  in 
Itself)  a  fraudulent  representation  of  her  capacity  to  'Contract;"  and  dte  Cooper  «. 
Witbam,  1  Lev.,  247. 

The  rule  that  the  husband  is  liable  for  the  torts  of  the  wife,  committed  during 
coverture,  appears  to  be  as  well  established  in  this  country  as  in  England. 
Wagner  v.  Bills,  19  Barb.  (N.  Y.),  32.  This  rule  applies  to  torts  committed  before 
marriage.  Hawks  v»  Hamar,  5  Binn.,  43 ;  Enoz  v.  Pickett,  4  Doss.,  92 ;  Palmer  v. 
Wakefield,  3  Beav.,  23 ;  Cox  «.  Hofftaian,  4  Dev.  ft  Batt,  180.  But  with  this  dis- 
tinction between  contracts  and  torts  before  marriage,  to  hold  him  upon  contracts 
of  the  wife,  entered  into  while  sole,  it  is  only  necessary  that  she  should  be  his  wife 
de  faeio.  Norwood  «.  Stevenson,  Andr.,  22*7 ;  Tracy  v.  McAlton,  7  DowL  P.  C, 
632 ;  whereas,  for  tort,  while  sole,  she  must  be  his  wife  de  jure,  Ourhelt  tr.  EUs- 
well,  1  Ashm,,  200. 


r 


BABON  AND  FEMME.  219 

gorviTe  to  the  wife  with  these  restrictioDs:  as  to  those  which 
come  to  her  during  the  coverture,  the  husband  may  sue  for  them 
alone.  This  proves  that  he  could  not  bring  an  action  for  those 
that  came  to  the  wife  before  coverture,  without  joining  the  wife : 
as  to  those  choses  that  come  to  the  wife  before  marriage,  he  has 
no  electioQ  to  treat  them  as  his  own ;  they  belong  to  his  wife, 
and  must  be  sued  for  in  her  name  as  well  as  his :  as  to  those 
which  come  to  her  after  marriage,  he  has  his  election  to  treat 
them  as  his  own  or  not,  and  he  may  sue  in  his  own  name,  or  he 
may  join  his  wife.  The  position,  then,  is,  as  to  all  her  choses 
that  belong  to  her  before  coverture,  if  a  suit  be  brought  to  reco- 
ver them,  it  must  be  in  the  name  of  husband  and  wife." 

The  case  of  Fenner  v.  Plashet  has  been  urged  as  proof  that, 
for  a  debt  or  duty,  owing  to  the  wife  before  coverture,  the  hus- 
band may  sue  alone.  The  case  was,  that  a  rent^charge  in  fee 
was  granted  to  Fenner's  wife  when  sole;  she  married  Fenner, 
who  distrained  for  rent  due  whilst  his  wife  was  h/emme  sole; 
the  distress  was  rescued,  and  Fenner  brought  the  action  in  his 
own  name,  without  joining  his  wife,  and  it  was  holden  that  he 
might  This  decision  was  doubtless  correct,  for  by  82  Henry 
VlU  rent  in  arrear  due  to  the  wife  while  sole  is  given  to  the 
husband,  so  that  the  wife  has  no  interest  therein ;  and  on  his 
death  it  will  not  survive  to  the  wife,  but  will  belong  to  his  execu- 
tors. It  was,  therefore,  proper  to  sue  in  his  name  *  alone ; 
he  might,  indeed,  have  joined  his  wife  if  he  had  chosen  *-  ^ 
so  to  do,  for  her  property  was  the  meritorious  cause  of  the 
action.  (1) 

When  a  chose  due  to  the  wife  before  marriage  is  sued,  why 
may  not  the  wife  bring  her  action  in  her  own  name?  for,  in  that 
case,  if  the  chose  be  collected  during  the  coverture,  the  avails 
will  belong  to  the  husband ;  and  if  the  husband  should  die  before 


(1)  ThU  doctrine  is  held  in  several  of  the  older  oues ;  but  the  reason  for  suffer- 
iofi^  the  husband  to  sue  alone  is,  that  the  rescue  is  a  tort  to  the  husband  himself, 
which  in  no  wise  breaks  in  upon  the  established  prindple  that,  for  any  cause  of 
sction  accnihig  to  the  wife  before  coyerture,  they  must  be  joined ;  Cro.  EUz.,  469 ; 
ICoor.,  584 ;  but  the  wife  might  have  been  joined,  for  it  arises  upon  a  duty  due  to 
her  before  coverture.  Cro.  Ells.,  459. 
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it  is  oolleoted,  it  will  belong  to  the  wife ;  and  if  judgment  be 
reoovered,  and  the  husband  die,  the  judgment,  being  in  the 
name  of  the  wife,  will  belong  to  her ;  and  thus  the  rights  of 
husband  and  wife  are  preserved  unhurt  The  answer  often  given 
to  this  question,  by  the  elementary  writers,  appears  to  me  to  be 
very  unsatisfactory.  That  the  wife  is  disabled  to  bring  a  suit  in 
her  own  name,  without  her  husband,  (unless  in  the  excepted 
oases  before  considered  in  these  chapters,)  is  undoubtedly  law; 
and  we  are  told  that  coverture  itself  is  a  disqualification.  If  this 
be  a  sound  position,  the  excepted  cases  cannot  be  supported; 
yet  some  of  them  are  admitted  by  all  men  to  be  good  law. 
Neither  would  it  be  correct  to  say  that  coverture  must  be  plead 
in  abatement  by  the  defendant,  (a)  if  he  means  to  avail  himself 
of  it :  and  yet  this  point  has  been  so  decided,  and  is  considered 
as  law.  Whereas  the  idea  that  a  disqualification  to  sue  alone 
results  fix)m  a  state  of  coverture  would  render  any  judgment  in 
her  name  utterly  yoid,  or  at  least  erroneous,  and  of  course  might 
be  shown  by  the  defendant  in  any  part  of  the  proceedings. 
When  the  defendant  prevails,  in  a  plea  of  coverture,  she  shall 
have  an  execution  for  cost  in  her  own  name,  or  the  husband  may 
sue  a  scire  facias  on  the  judgment.  Doug.,  Worlley  v.  Bayner. 

It  is  said,  that  it  is  absurd  that  she  should  sue  alone,  for  that 
the  husband  and  wife  are  one  person  in  law.  If  this  metaphori- 
cal language  have  any  application  to  this  subject,  it  will  prove 
that  he  can  never  sue  in  his  own  name  alone.  It  is  said  that  her 
r*i  Qm  ^^^^'^^i  ^*  least,  for  *  civil  purposes,  is  suspended  during 
^  -'  coverture ;  and  yet  we  find  her  often  an  active  agent, 
executing  powers,  conveying  land,  suing  with  her  husband,  and 
liable  to  be  sued  with  him,  and  liable  to  punishment  for  crimes. 
The  true  reason  is,  that  it  would  be  unreasonable  that  the  defend- 
ant should  be  vexed  with  a  suit  by  a  person  who  was  unable  to 
respond  any  cost  that  the  defendant  might  recover  in  a  false 
suit  against  him.  The  whole  of  the  wife's  property  is  at  the 
disposal  of  the  husband :  the  usufruct  of  all  her  real  property, 
and  all  her  personal  services,  belong  to  him ;  so  that,  by  mar- 
riage, she  is  deprived  of  the  means  of  satisfying  any  demand 

(a)  8  Term  Bep.,  687. 
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agamst  her :  therefore  the  husband  ought  to  be  joined.  There 
k  also  the  additional  reason,  that  no  judgment  ought  to  be  ren- 
dered against  the  wife  alone,  so  as  to  expose  her  to  imprisonment 
without  her  husband.  When  the  cause  of  action  does  not  sur- 
Yiye  to  the  wife,  on  the  death  of  the  husband,  there  is  no  neces* 
sity  that  the  wife  should  be  joined  with  the  husband,  as  an 
auumpsU  for  labor  of  the  wife  after  coverture;  for,  in  this  case, 
the  wife  has  no  interest  (1)  It  belongs  exclusively  to  the  hus- 
band ;  for  he  is  solely  entitled  to  the  avails  of  her  services.  S0| 
too,  when  there  is  an  express  promise  to  the  wife  after  coverture 
the  action  may  be  brought  by  the  husband  alone;  for  such 
promise  is  considered  as  a  promise  made  to  him.  (2)  The  case  is 
the  same  in  an  action  on  a  bond  given  to  the  wife  during  cover- 
ture, (a)  (8)  So,  too,  in  case  of  a  trespass  on  the  wife's  land, 
which  affects  the  usufruct  only,  as  taking  the  emblements ;  for 
these  injuries  do  not  survive  to  the  wife.  But  if  the  injury 
affected  the  inheritance,  they  ought  to  join :  (6)  as  where  there 
is  a  destruction  of  a  house  or  timber  growing  on  the  soil;  for 
these  are  injuries  which  survive  to  the  wife.  (4) 

The  husband  need  not  join  the  wife  in  an  action  of  debt 
incurred  during  coverture,  upon  a  lease  given  by  *  the  r^^^o^n 
wife  before  marriage ;  for  this  belongs  to  the  husband, '-  ^ 
coming  in  lieu  of  the  usufruct :  and,  for  the  same  reason,  the 
wife  need  not  be  joined  in  an  action  to  recover  rent  accruing  on 
a  lease  of  the  wife's  lands  by  the  husband  and  wife,  (c)  which 
lease  was  made  previous  to  the  statute  of  Henry  YIIL  (5) 

(i)  4]fod.,lfl6;  1  SiOk.,  114;  Cro.  J«e.,Tr;  1  BolL,  81&-Mr. 
0)  S  Ler.,  408 ;  Ver.,  81 
(e)  1  Bolfl.,  n ;  PftliiL,  SOT. 

(1)  1  Chit  PL,  19. 

(I)  Cro.  Eli&,  66.    He  maj  ime  alone,  or  the  wife  may  be  joined.  2  M.  A  S., 
393,  396;  4  T.  Bep.,  616;  1  SaUc,  114;  1  H.  Black.,  114. 

(3)  3  Term  B.,  626,  631;  1  Chit  PL,  63;  2  H.  Black.,  1236;  Cra  Gar.,  418. 

(4)  BaCL  Abr.,  tit  Baron  and  Femme,  K;  1  Chit  PL,  64. 

(5)  And  it  makes  no  difference  in  this  respect  whether  .the  lease  of  the  wife's 
Imd  be  made  before  or  during  eoTorture.  In  either  case^  the  husband  may  join  the 
wife,  or  may  sue  alone,  at  his  election.  1  Chit  PL,  20;  Decker  p,  LiTlngston,  16 
John.  Bem  479. 
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Keither  need  he  join  his  wife  to  reooyer  rent  in  arrears  to  her, 
before  ooverture^  since  the  enacting  the  statute  of  Heniy  YHIy 
giving  such  arrears  to  the  husband.  It  would  seem  as  if  the 
line  of  distinction  here  presented  (a)  would  exclude  the  wife  from 
being  joined  with  the  husband,  when  she  has  no  legal  demand 
which  could  possibly  avail  her  anything ;  yet  the  husband  may 
join  his  wife  in  a  variety  of  cases  in  which  he  is  not  obliged  so 
to  do :  as  where  the  person  or  property  of  the  wife  is  the  meri- 
torious cause  of  action,  and  the  declaration  does  not  demand  the 
damages  as  especially  .belongi»g  to  the  husband,  as  for  rent  of 
the  wife's  lands,  incurred  during  coverture.  This  rent  is  indis- 
putably the  husband's,  and  never  can  belong  to  the  wife ;  for,  if 
it  be  in  arrear,  at  the  time  of  the  husband's  death,  {b)  it  belongs 
.to  his  executor:  yet  the  husband  may  join  the  wife:  so  he  may 
in  case  of  an  assumpsit  to  his  wife,  (1)  or  legacy  given  to  her 

He  may  join  the  wife  in  an  action  of  trespass  on  emblements 
growing  on  the  wife's  land ;  (c)  and  this  may  be  done  where 
property  was  trovered  from  the  wife  before  marriage,  and  con- 
verted afterward.  By  the  marriage  the  property  was  absolutely 
vested  in  the  husband,  and  there  could  be  no  necessity  of  joining 
the  wife;  yet  the  law  allows  it  to  be  done.  (2)  If  the  husband 
and  wife  should  obtain  judgment  in  such  case,  and  the  husband 
should  die  before  the  collection  of  the  money  recovered  by  the 


I 


a)  Cro.  Jsc,  SOS. 

b)  Cro.  Jac,  905;  1  Vent.,  109;  id.,  88. 
fi)  Cro.  Jac,  44S;  id.,  aMMSB. 


(1)  But  thiB  action  cannot  be  supported  without  an  express  promise  to  the  wife. 
Heydon  v.  Thomas,  1  Ear.  k  GiL,  163. 

And  a  judgment  cannot  be  rendered  in  a  court  of  law  against  a  married  woman, 
on  a  promissory  note  made  by  her  husband  and  herself.  Dayis  9.  Foy,  1  Sm.  ft 
Marsh.,  64;  Roach  v.  Bandall,  45  Maine,  438. 

(3)  1  Chit  FL,  €2.  In  some  of  the  older  cases  it  is  said  that  he  may  join  ihe 
wife  at  his  election.  Sid.,  1*72;  Keb.,  641.  But  3  Term  iL,  614,  is  strong  to  the 
point  that  they  must  join  in  such  cases.  In  replevin,  detinue,  ftc,  the  husband 
may  sue  alone,  for  these  actions  admit  a  property  in  the  femme  at  the  time  of  the 
marriage,  which,  by  yirtue  of  the  marriage,  becomes  vested  in  him. 

The  weight  of  authority  is  strongly  in  fiiTor  of  the  opinion  that,  under  the  New 
fork  Code,  the  hnsband  and  wife  cannot  maintain  an  acUon  in  their  joint  names  in 
reference  to  the  wife's  separate  property.  Ackley  v.  Tarbox,  29  Barb.,  612,  and 
oases;  Darby  v.  Callaghan,  16  N.  Y.  (2  SmitliX  tl. 
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judgment)  the  wife  wotQd  own  the  judgment  by  sarviyorship ; 
and  thos  the  law  of  husband  and  wife,  respecting  such  property, 
woold  seem  not  to  be  preserved  entire.  •  Where  the 
jus  accreactndi  prevails,  no  question  can  arise ;  the  wife  is, '-  -' 
undoubtedly,  the  sole  proprietor  of  such  judgment,  and  not 
accountable  to  any  person  in  law  or  equity.  But,  in  those  States 
where  the  jus  accrescendi  is  not  acknowledged,  it  may  be  a  ques- 
tion whether  the  wife  is  not  trustee  of  this  judgment  for  the 
executor  of  the  husband,  and  obliged  in  equity  to  accoimt,  if  not 
for  the  whole  of  the  judgment,*  at  least  for  a  moiety.  I  should 
incline  to  this  opinion  were  it  not  that  there  is  a  different  point 
of  light  in  which,  I  apprehend,  this  transaction  may  be  viewed. 
I  can  conceive  of  no  reason  which  could  influence  the  husband 
to  join  the  wife,  only  that  she  might  have  the  benefit  of  the 
judgment  in  case  of  his  death  before  the  money  was  collected ; 
and,  if  this  be  the  case,  it  is  in  the  nature  of  a  voluntary  gift  of 
this  money  to  his  wife  upon  the  happening  of  his  death,  and, 
of  course,  cannot  be  taken  from  her  by  his  representative.  This, 
like  all  other  voluntary  grants,  would  not  be  good  against  credi< 
tors.  Notwithstanding  the  before-mentioned  cases  furnish  evi- 
dence of  the  truth  of  the  position  that  the  husband  may  join  the 
wife  where  she  is  the  meritorious  cause  of  the  action,  yet  this 
rule  does  not  extend  to  those  cases  which  demand  damages  on 
the  ground  of  special  damages  to  the  husband:  as  where  an 
action  is  brought  to  recover  for  the  battery  of  the  wife  (a)  per 
quod  canaortium  amisit^  or  on  account  of  some  special  damages 
to  him  by  reason  of  slandering  his  wife.  In  these  cases,  the 
husband  must  sue  alone ;  for  it  is  easy  to  see  that  it  would  be 
absurd  to  join  the  wife.  (1)  All  the  cases  of  contract  where  the 
husband  is  permitted  to  join  the  wife,  when  he  might  have  sued 
alone,  are  cases  of  express  promises  to  the  wife.    We  find  it  said 

(a)  Cro.  Jae.,B01;  Salk..  KM;  lLeT.,140;  Sid.,  M& 

(1)  For  the  Mtlon  is  founded  on  the  specUd  dnmftge  done  to  the  hnsband,  aiid  it 
«M  flo  adjudged  fai  Cro.  Car^  89, 90,  and  inCro.  Jao,  638;  and  whererer  the actftra 
igbrongfat  for  words  spoken  of  the  wif^,  and  predicated  on  the  special  damage  done 
to  tbe  husband,  she  most  not  join,  Bac  Abr.,  tit  Baron  and  Femms^  K,  and  cases 
there  eiied;  Levis  «<  i».  9.  Baboock,  18  John.  Rep.,  448. 

8w  note  ft,  page  S16. 
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in  Carth.,  251,  that  the  law  will  not  imply  a  promise  to  the  wife, 
although  her  services  are  the  meritorious  cause  of  the  right  of 
action ;  and,  in  such  case,  the  husband  must  sue  alone.  4  Mod., 
156,  is  an  authority  *  to  prove  that,  on  an  implied  contract 
'-  -'  for  work  done  by  the  wife,  the  husband  cannot  join  the 
wife.  (1) 

In  the  case  of  Bright  v.  Addy,  in  2  Vent,  195,  the  judges 
differ  respecting  the  question  whether  the  wife  oould  be  joined 
in  an  action  of  trespass,  guare  clausum  Jregit^  on  the  land  of  the 
wife.  The  decision  of  the  question,  I  apprehend,  depends  upon 
the  nature  of  the  injury.  If  the  trespass  affected  the  inheritancei 
by  doing  damage  to  the  houses,  destroying  the  trees,  or  plough- 
ing the  soil,  she  ought  to  be  joined ;  for,  in  such  cases,  the  action 
would  survive  to  the  wife  on  the  husband's  death.  But  if  the 
injury  was  to  the  emblements,  it  would  not  be  necessary  to  join 
the  wife ;  for  such  cause  of  action  would  not  survive  to  her ;  yet 
her  property  being  the  meritorious  cause  of  action,  the  husband 
has  his  election  to  join  her  or  not  (2) 

In  Sid.,  25,  we  find  it  said  by  the  court,  in  a  case  where  a 
promise  was  made  to  a  femme  covert,  in  consideration  that  she 
would  cure  such  a  wound,  to  pay  her  j£10,  that,  if  the  baron 
die,  such  cause  of  action  would  survive  to  the  wife.  (8)    This  is 

(1)  The  doctrine  was  long  since  established  that  assumpsit  would  not  lie  npon 
an  implied  promise  to  the  wife,  for  any  cause  accruing  during  coverture.  In  addi- 
tion to  the  cases  cited  in  the  text,  see  Cro.  Eliz.,  61 ;  Salk.,  114;  Style,  298;  Hej- 
don  V.  Thomas,  1  £[ar.  &  Gill,  153. 

(2)  The  rule,  as  laid  down  by  Mr.  Ohitty,  on  this  subject,  is,  that  where  the  actton 
is  merely  for  the  recovery  of  damages  to  the  land,  or  other  real  property  of  the 
wife,  during  coverture,  or  for  a  tort  which  prejudices  a  remedy  by  husband  and 
wife,  the  husband  may  sue  alone  or  the  wife  may  be  joined,  her  interest  in  the  land 
being  stated  in  the  declaration.  But  a  demand  for  removal  of  personal  property, 
as  com  or  grass,  when  severed  fVom  the  land,  ought  not  to  be  included,  because  the 
entire  interest  in  the  personalty  is  vested  in  the  husband.  1  Chit  PL,  63 ;  and  aeo 
Selwyn's  Nisi  Prius,  291;  5  East;  2  Bla.  Bep.,  1236;  Cro.  Car.,  418,  437. 

(3)  In  Baoon^s  Abridgment  this  case  is  dted,  and  held  to  be  good  law,  upon  the 
ground  that  it  is  a  promise  arising  upon  the  skill  and  performance  of  the  wife. 
Bac  Abr.,  Ut  Baron  and  Femme.  K.  It  is  not  easy  to  discover  wherein  this  case 
differs  from  the  ordinary  one  of  an  express  promise  to  the  wife,  where  it  is  weU 
settled  she  may  join,  and  therefore  the  action  may  have  been  ri^^tly  brought^  but 
it  is  much  more  difficult  to  assign  the  principle  upon  which  such  a  cause  of  action 
would  survive  to  the  wife. 
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anal<^iis  to  some  modem  cases,  where  a  legacy  was  given  to  the 
wife  during  the  coverture,  and  not  collected,  and  the  baron  died ; 
the  right  to  recover  it  survived  to  the  wife.  It  is  difficult  to 
discern  the  principles  on  which  such  decisions  are  founded ;  for 
there  can  be  no  question  but  that  the  husband  may  sue  without 
his  wife,  and  recover  all  the  choses  of  the  wife  which  accrued 
during  the  coverture ;  and  in  the  principal  case,  the  husband 
was  exclusively  entitled  to  the  services  of  the  wif^  It  is  true, 
that,  by  the  courtesy  of  courts,  where  there  is  an  express  promise 
to  the  wife  the  husband  may  join  the  wife ;  but,  in  such  case,  it 
is  not  because  the  wife  has  the  smallest  interest  therein. 

In  Cro.  Jac  it  is  stated  that  she  may  be  joined ;  and  this  must 
be  the  correct  opinion ;  for  nothing  is  more  *  clear  than 
that  the  husband  is  entitled  to  all  the  earnings  of  the  wife. '-        ^ 
Of  course,  the  action  would  not  survive  to  her,  and  there  could 
be  no  necessity  of  joining  her. 

There  is  a  case  reported  in  2  Levinz,  68,  of  an  action  on  the 
case  against  baron  and  femme,  for  retaining  and  keeping  the 
servant  of  the  plaintiff,  and  judgment  for  plaintiff  against  both. 
Surely  there  is  no  case,  except  this,  of  an  action  having  been 
maintained  against  a  femme  covert,  upon  a  retainer  on  contract 
If  it  be  viewed  as  a  trespass  (which  it  cannot  be),  it  is  then  a 
tort  committed  with  the  husband,  for  which  the  wife  is  not  liable. 
There  is  no  principle  on  which  this  case  in  Levinz  can  be  sup- 
ported. 

In  Cro.  Car.,  899,  there  is  a  case  of  an  estate  in  reversion, 
granted  to  baron  and  femme  for  life,  and  the  heirs  of  the  baron 
in  fee.  The  baron  brought  an  action,  in  his  own  name,  against 
the  tenant,  to  recover  damages  for  not  repairing  the  house, 
according  to  the  covenants  of  his  lease.  It  was  objected  that  the 
suit  ought  to  have  been  in  the  name  of  both  baron  and  femme, 
as  both  had  an  estate  therein ;  but  the  court  held  that  it  was  well 
brought  The  words  of  the  court  are :  The  action  being  per- 
sonal for  damages  only,  it  might  be  brought  in  his  name  alone. 
The  judgment,  that  the  actiori  is  well  brought,  is  correct;  but 
not  for  the  reason  given.  The  truth  is,  no  estate  is  given  to  the 
wife:  it  is  not  an  estate  for  life  in  the  husband  and  wife,  with 
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remainder  in  fee  to  the  heir  of  the  baron ;  for,  according  to  the 
well  known  rule  in  Shellj's  case,  where  an  estate  is  given  to  A 
for  life,  and  the  terms  ''  his  heirs"  are  used,  it  is  a  fee  simple  in 
A.  The  word  " heirs"  is  a  description  of  the  quantity  of  estate 
given.  Of  course,  in  this  case,  the  husband  took  the  whole 
estate  in  fee,  and  the  wife  took  nothing ;  so  that  the  suit  could 
not  have  been  brought  in  her  name,  together  with  his.  If  the 
r#i  i^Ri  action. will  survive  against  the  wife,  in  case  of  the  *  death 
'-  -^  of  the  husband,  it  must  be  brought  against  husband  and 
wife,  as  to  recover  land  claimed  bj  the  wife.  When  a  suit  is 
brought  to  recover  lands  of  which  husband  and  wife  are  in  pos- 
session, the  husband  claiming  in  right  of  his  wife,  the  suit  must 
be  brought  against  husband  and  wife:  yet  this  does  not  extend 
to  the  case  when  the  husband  disseises  the  tenant,  claiming  in 
right  of  his  wife ;  for  his  act  cannot  make  her  a  dis^iaor :  and 
no  consent  of  her  own  to  the  act  will  bind  her:  but  her  agree- 
mentto  the  disseisin,  after  her  husband's  death,  will  oonstitute 
her  a  disseisor ;  and  her  remaining  in  possession,  and  taking  the 
profits,  is  conclusive  evidence  of  such  agreement,  if  she  had 
knowledge  of  the  disseisin.  Bro.  Disseisor,  67;  Boll.  Abr^ 
660.  (1) 

Though  a  wife  is  not  bound  by  any  assent  of  her  own,  yet  she 
is  liable  for  her  torts ;  so  that,  if  she  should  enter  upon  land 
without  her  husband,  and  disseise  the  tenant,  she  would  be  a 
disseisor,  and  although,  in  that  case,  the  husband  is  no  disseisor^ 
yet,  if  an  action  is  brought  by  the  tenant  during  the  coverture, 
the  husband  is  liable  with  the  wife.  It  is  also  said,  tha^  if  a 
wife,  with  her  husband,  enter  and  commit  a  disseisin,  that  she  is 
a  disseisor,  and  liable  with  her  husband.  The  general  rule  is, 
that,  when  a  wife  commits  a  wrong  in  company  with  her  husband, 


(1)  And  where  a  lease  for  life  or  jeare  is  made  to  baron  and  femme,  raaennng 
renti  the  adtion  of  debt  for  rent  in  arrear  should  be  brought  against  both,  for  this 
is  for  the  advantage  of  the  wife,  and  it  has  been  held  that  a  fiftmne  covert,  though 
living  apart  fW>m  her  husband,  and  on  her  separate  estate,  oould  not  be  sued  without 
Joining  her  husband.  Brown  v.  Killingsworth,  4  McCord,  439 ;  and  when  the  wife 
was  a  yearly  tenant  before  marriage,  at  a  rent  payable  qnarteriy,  and  she  married 
before  a  quarter's  rent  became  payable,  it  was  held  that,  in  an  action  to  recover 
such  rent^  the  wife  should  be  ^>ined.  S  J.  R  Moore,  307 ;  I  Bh>d.  k  Bing.,  SO. 
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ahe  18  not  liable  to  any  action,  but  the  husband  only.  The  reason 
of  the  exception  in  this  case  most  be,  that  the  wife  gains  an  estate 
bj  the  disseisin,  as  well  as  the  husband ;  that  is,  the  husband  and 
wife,  haye  a  joint  estate  by  the  disseisin.  So  that,  having  the 
benefit  of  the  tortious  act,  she  ought  to  be  liable ;  but  a  wrong 
act  TCBpecAng  property,  where,  from  the  nature  of  the  property^ 
she  can  neyer  receive  any  benefit,  or  any  wrong  act  that  is  not 
beneficial  to  her,  if  committed  with  her  husband,  shall  never 
lender  her  liable  to  an  action.  Co.  Litt,  857 ;  Boll.  Abr.,  660. 

♦  So,  too,  for  all  debts  which  she  owed  before  coverture, 
she  must  be  sued  with  the  husband ;  (1)  for,  if  these  be  ^  -'' 
not  collected  of  the  husband  during  coverture,  she  is  liable.  Sibe 
IB  considered  by  the  law  the  debtor ;  and  for  all  torts  committed 
by  her  before  marriage,  and  for  all  torts  committed  by  her  after 
marriage,  where  she  was  not  in  his  company,  or  did  not  act  by 
hia  coercion,  (a)  (2)  But  for  covenants  in  leases  respecting  repairs 
and  rents  that  accrued  after  the  marriage,  ^e  cannot  be  made 
liaUe;  for  the  obligation  that  arises  under  such  a  contract,  is 
transferred  to  the  husband. 

Husband  and  wife  cannot  join  in  an  action  for  the  battery  of 
both ;  for  the  damages  of  the  battery  done  to  the  hosband  belong 
to  him;  and  for  the  battery  of  the  wife,  like  choses,.  if  collected 
during  the  coverture,  they  will  belong  to  the  husband ;  but  if 
not|  they  will  belong  to  the  wife,  or  her  administrator,  {b)  Such 
a  transaction  famishes  cause  for  two  actions ;  one  by  the  husband 

8)  1  Bon.,  6;  Co.  litt.,  807:  1  BolL,  848;  1  Ley.,  811. 
)  »  Voit., »;  Ciro.  Jm^  MS. 


(1)  Angel  9.  Feltoi^  8  Jdbn.  Rep.,  149;  Baa  Abr.,  tit  Baron  and  Femme,  K;  1 
GhiL  Ft,  45;  7  Term  Rep.,  348;  2  id,  480;  1  Taont.  Rep.,  217,  254;  1  Brod.  & 

(2)  7  Man.  Rep.,  291 ;  1  Bing.,  50.  An  action  for  slander  bj  tbe  wife,  dwnsola 
will  lie  against  husband  and  wife.  Hanked  us.  9.  Harman  ef  tis.,  5  Binn.,  43.  And, 
il  has  been  held  that,  for  a  forfeiture  under  a  penal  statute,  they  must  be  Jointlj 
•ned.  1  Hawk.  P.  C,  3,  4.  But  the  Supreme  Court  of  the  State  of  New  York  have 
hdd  that  the  husband  maj  be  sued  alone  for  such  forfeiture.  Hasbrouck  v.  Weaver, 
1«  John  Ben.,  956. 
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for  the  injury  done  to  him ;  and  another  by  the  husband  and  wi& 
for  the  injury  done  to  her.  (1) 

If  husband  and  wife  be  sued  for  a  battery,  and  the  husband 
be  found  not  guilty,  judgment  cannot  be  rendered  against  the 
wife  alone,  although  she  is  found  guilty ;  for  she  is  not  liable  to 
an  execution  without  her  husband,  (a)  It  Is  said  that,  in  an  action 
by  husband  and  wife  for  a  battery  of  both,  and  the  defendant  is 
found  not  guilty  as  to  the  husband,  and  guilty  as  to  the  wife,  that 
such  a  verdict  is  good ;  or,  if  several  damages  had  been  found, 
and  the  husband  had  released  the  damages  to  himself  that  this 
would  be  good.  (2) 

A  femTne  covert^  having  a  separate  maintenance,  may  sue  with- 
out her  husband.  This  proposition  is  not  correct,  unless  there 
were  articles  of  separation.  135  Chan.  Ca.,  85. 

(a)  IVent,  8K. 

<1)  Cra.  Gar.,  653;  Jones,  440;  Cro.  Jaa,  356;  Roll,  108;  3  Mod.,  66;  Sid., 
200 ;  Vent,  328 ;  and  a  marriage  dt  fado  will  be  Bufflcient  to  entitle  them  to  join, 
nnlees  the  marriage  were  void  ah  initio^  as  in  the  case  of  polygamy.  Doug.,  174. 
If  the  action  is  brought  for  the  personal  suffering  or  injury  to  the  wife,  the  declara- 
tion ought  to  conclude  to  their  damage,  and  not  to  tbat  of  the  husband  alone,  for 
the  damages  will  surviTe  to  the  wife  if  the  husband  die  before  they  are  recoyered. 
Ld.  Baym.,  1208;  Salic,  119;  Yely.,  89.  But  if  the  wife  die  after  judgment,  the 
damages  will  survive  to  the  husband.  Stroop  v.  Swartz,  12  Serg.  A  Rawle,  36.  And 
if  the  battery  of  th^^wife  deprive  him  of  her  company  or  assistance,  or  if  the  wife 
be  maliciously  indicted,  and  the  husband  be  put  to  expense,  he  may  sue  separately 
for  such  consequential  injury,  and  in  the  same  declaration  proceed  for  an  injury 
done  to  himself  1  Chit  PL,  62,  and  authorities  there  dted. 

(2)  But  if  a  woman  marries  after  an  interlocutory  judgment  against  her,  in  an 
action  for  a  trespass,  or  on  a  contract,  the  plaintiff  may  proceed  to  judgment  and 
execution  against  her,  without  joining  her  husband,  by  a  scire  faciae,  3  BL  Goul, 
414 ;  Cooper  o.  Hunchin,  4  Bast's  B.,  621. 
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•  CHAPTER  XI.  [*187] 

Of  the  Powkb  of  ths  Wifb  to  DxvisiB. 

By  some  it  is  contended  that  there  is  an  incapacity  at  common 
law  in  a  married  woman,  resulting  from  a  state  of  coverture,  to 
devise  her  own  property.  On  the  other  hand  it  is  contended, 
that,  at  common  law,  wherever  we  find  a  wife  possessed  of  pro- 
perty, she  may  as  freely  devise  it  as  any  other  person,  provided 
no  right  of  her  husband  will  be  infringed  by  such  devise. 

In  the  first  place,  I  will  consider  this  subject  independent  of 
any  authorities;  as  if  it  were  a  question  wholly  novel,  respecting 
which  there  had  been  no  adjudications,  and  was  now  to  be  de- 
cided upon  principle.  In  such  case,  unshackled  with  precedents, 
nothing  can  govern  us,  in  deciding  the  question,  but  what  is 
reasonable  and  right,  preserving,  however,  a  due  regard  to  all 
analogous  principles  of  law;^  so  that  the  determination  in  this 
case  shall  not  be  inconsistent  with  such  principles ;  if  the  result 
of  such  investigation  should  be,  that  it  is  reasonable  that  a  mar- 
ried woman  should  possess  the  power  of  devising^ 

Yet,  if  the  authorities  teach  a  different  doctrine,  I  admit  that 
nothing  more  can  be  inferred  from  this,  than  that  the  law,  in 
this  particular  instance,  is  unreasonable ;  but  still  a  court  must 
decide  against  such  power.  No  maxim  is  of  more  real  utility  to 
the  community  than  stare  decisis.  If  it  should  be  found  a  du- 
bious, embarrassed  question,  we  can  never  fail  to  decide  on  that 
side  which  is  reasonable  and  right 

*  Surely  there  is  nothing  in  the  nature  of  marriage  that 
should  prevent  a  woman  from  devising.  Her  understand-  ^  ^ 
ing  is  not  impaired  thereby ;  and  she,  who  was  sufficiently  discreet 
to  devise  when  unmarried,  is  not,  by  marriage,  rendered  less  dis- 
creet Some  maxims  in  use  would  lead  us  to  believe  that  she  was 
destitute  of  volition.  If  this  be  indeed  true,  a  devise  by  her  ought 
not  to  have  an  effect,  auy  more  than  a  devise  by  a  fool  or  a 
madman :  but  surely  the  English  law  does  not  recognize  such  a 
principle.     Upon  what  ground  is  it  that  a  married  woman  is 
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piinislied  for  her  crimes  ?  It  is  a  f andamental  maxim  of  tliat 
law,  that  free-will  is  essential  to  a  subject  deserving  punishment; 
and  to  punish  a  person  destitute  of  it,  would  be  a  reproach  to 
the  law.  Is  she  not  often  yested  with  a  power  to  oonyey  and 
devise  ?  and  the  execution  of  this  pow^  is  as  effectual,  as  if 
made  by  any  other  person.  This  would  be  absurd  upon  the 
principle  that  she  is  incapable  of  exercising  any  volition.  Is  it 
not  true,  that,  by  a  certain  species  of  conveyance,  she  can  con- 
vey her  real  property ;  and  that  her  consent  is  absolutely  neces- 
sary to  perfect  the  conveyance ;  and,  when  that  is  done,  it  shall 
bind  her?  It  is  a  solecism  to  say,  that  the  consent  of  a  person 
shall  have  any  efficacy  who  is  incapable  of  consent  In  an 
action,  by  a  husband  for  adultery  with  his  wife,  some  solemn 
sage  of  the  law  framed  the  writ,  that  the  defendant,  with  force 
and  arms,  ravished  his  wife ;  and  this  is  surely  correct,  if  a  mar- 
ried woman  cannot  consent  to  commit  adultery.  On  what 
ground  then  is  it  to  be  contended  that  she  ought  not  to  have  this 
power?  It  is  urged,  with  an  appearance  of  plausibility,  that 
such  a  power  would  be  of  no  advantage  to  her,  but  a  real  disad- 
vantage ;  that  she  is  liable  to  the  coercion  of  her  husband ;  and 
it  is  apprehended  that  he  will  compel  her  to  devise  in  such  a 
manner  as  suits  his  interest,  without  attending  to  her  wishes. 
May  not  the  same  argument  be  *  urged,  with  equal  force 
L  ^  against  her  power  to  convey  her  estate?  Cannot  a  con- 
veyance be  procured  by  the  same  coercion  as  a  devise  by  will? 
The  husband,  who  regards  not  the  wishes  of  a  wife,  if  he  be 
determined  to  get  her  estate  into  his  hands,  will,  by  the  same 
mal-treatment,  render  her  life  uneasy,  until  he  has  accomplished 
his  designs,  and  gotten  the  avails  of  her  property,  by  compelling 
a  sale ;  and  a  wife,  who  has  firmness  sufficient  to  prevent  her 
yielding  to  the  importunities  of  her  husband  to  sell  her  property, 
will  devise  according  to  her  own  choice.  The  argument  is,  that^ 
as  the  law  confessedly  is,  there  is  the  same  danger  that  her  in- 
clinations respecting  her  property  will  be  defeated,  as  if  she 
possessed  the  power  of  devising.  Will  it  be  said  that  he  has 
more  power  over  her  when  in  a  sick  bed,  than  when  in  health? 
This  reasoning  does  not  oppose  her  devising,  when  in  health:  it 
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piowtBi  niher  than  anything  else,  that  side  bed  devises  are  dan- 
genMn.  It  may  also  be  said,  that  a  husband,  on  a  siek  bed,  may 
be  led  away,  contrary  to  his  inclination,  by  the  importunities  of 
a  wife :  for  he  is,  in  his  turn,  in  her  power.  If  then,  a  deed  by 
her,  of  her  real  estate,  which  may  be  procured  by  coercion,  is 
l^gal,  why  is  not  her  devise,  that  may  be  procured  by  the  same 
coercion  ?  To  deprive  her  of  this  privilege,  will,  in  no  instance, 
render  her  situation  eligible :  and,  to  allow  it,  will,  in  very  many 
instances,  afford  her  the  satisfaction  of  knowing  that  her  estate 
will,  probably,  be  enjoyed  by  the  object  of  her  affections.  I  shall 
make  no  observations  respecting  that  imaginary  guard,  which  the 
BngHsh  law  seems  to  have  placed  oyer  her  interest,  by  examining 
her  privately,  respecting  her  consent  to  a  conveyance ;  for  it  can 
be  no  guard.  The  wife  who  is  unwilling  to  convey,  and  who  has 
80  fiur  yielded  to  the  importunities  of  her  husband,  as  to  proceed 
in  the  business,  will  never  stop  short  on  such  an  exami-  p^^^^-. 
nation ;  for  she  would  not  have  appeared  before  *  the  ^  ^ 
magistrate,  if  she  had  not  resolved  to  secure  her  quiet  at  the  ex« 
penae  of  the  loss  of  her  estate.  There  is  no  instance,  I  appre- 
hend, where  a  wife  has  been  examined,  in  which  she  has  decld)^d 
that  ahe  was  unwilling  to  convey :  it  is  less  than  the  shadow  of 
a  secority.  If,  then,  she  may  convey  with  his  consent,  why  not 
devise  with  his  consent?  In  the  form  there  is  this  difference: 
in  the  instruments  of  conveyance,  he  is  joined  with  her,  but  not 
in  a  devise.  In  the  former  it  is  necessary  for  him  to  join,  to 
pass  his  own  interest;  but,  in  the  latter  case,  his  interest  is  not 
affected  by  the  devise;  but  the  devisee  must  take  it,  subject  to 
hia  incumbrance  thereon.  Can  any  reason  be  assigned  why  it 
should  be  necessary  that  his  consent  should  be  given,  to  render 
valid  her  devise?  Why  should  his  consent  be  requisite  to 
enable  her  to  do  that  which  does  not  affect  his  interest  ?  Must 
ahe  have  his  liberty ;  and  has  the  law  prescribed  it  out  of  mere 
wantonness  and  tyranny,  to  do  that,  the  doing  of  which  cannot 
be  injurious  to  him,  and  the  omission  of  it  in  no  respect  benefi* 
dal  to  him?  To  require  his  consent,  lays  her  under  a  very 
unneoessary,  and  consequently,  a  very  unreasonable  restraint 
Admit  the  idea  of  full  liberty  in  her  to  devise,  independent  of 
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his  pleasurei  and  all  danger  of  coercion  is  at  an  end ;  for,  to  saine 
appearances,  and  to  render  her  husband  easy,  she  can  make  a 
will  which  accords  with  his  wishes :  but  if  it  do  not  with  her 
own,  most  assuredly  he  will  be  surprised  with  another,  which 
she  may  lodge  with  some  confidential  iHend,  a  will  which  is 
perfectly  the  will  of  her  choice. 

It  may  be  said  that  this  doctrine  will  render  a  deed  valid  by. 
her,  without  the  consent  of  her  husband ;  and  that  this  is  a  novel 
doctrine,  never  before  contended  for.  This  objection,  I  flatter 
myself,  will  be  found  satisfactorily  answered  in  a  former  chapter, 
to  which  I  refer  the  reader,  (a.) 

*  Is  there,  then,  any  solid  reason  why  a  wife  may  not 
^  ^  devise  her  estate,  without  the  consent  of  her  husband, 
where  no  legal  right  of  his  is  to  be  affected?  Is  it  not  enough 
that  the  law  has  given  to  her  husband  the  whole  of  her  personal 
estate  in  possession,  and  the  entire  disposal,  if  he  chooses,  of  her 
personal  property  in  action,  and  her  chattels  real ;  without  taking 
from  her  the  power  of  devising  that  estate  which  is  still  her  own, 
to  which  he  has  not  any  right,  and  never  can  have,  merely  be- 
cause it  is  the  sovereign  pleasure  of  her  husband  that  she  should 
die  intestate,  when  all  others  of  the  community  may  devise  their 
property?  Has  she  no  particular  object  of  her  affections  to 
whom  she  would  wish  to  give  her  estate  ?  Mast  she  be  destitute 
of  power  to  reward  the  duteous  affections  of  meritorious  relatives, 
and  reluctantly  learn  that  her  property  must,  on  her  death,  be 
enjoyed  by  an  undutiful  heir,  who  has  never  merited  a  single 
favor  at  her  hands?  Why  should  she  not  have  it  in  her  power 
to  procure  from  those  about  her  such  treatment  as  she  would 
probably  receive  from  them,  when  they  knew  that  it  was  in  her 
power  to  reward  their  attention,  or  defeat  their  expectations,  if 
treated  with  disrespect?  Having  attempted  to  show  that  it  was 
reasonable  that  she  should  possess  this  power  of  devising  her 
property,  I  will  now  examine  the  subject  as  it  stands  on  legal 
ground. 

The  result  of  this  inquiry,  I  apprehend,  will  be  found  to  be 
this :  That,  under  whatever  circumstances  we  find  a  wife  pos- 

(a)  Chap.  8. 


BABON  AND  FEMME.  233 

of  property,  separate  from  her  husband,  which  does  not 
bdoQg  to  him,  and  cannot,  at  the  moment  the  devise  takes  effect ; 
BQch  devise  by  her,  without  the  consent  of  her  husband,  is  good 
on  the  principles  of  the  common  law;  and  whenever  she  is 
deprived  of  that  power,  it  mast  be  bj  statute.  (1)  That  she  can 
devise  personal  property,  which  belongs  to  the  husband,  with 


(1)  The  pTopoatioD,  laid  down  in  the  tezt^  that  a  married  woman  may  devise  her 
flcpanite  property,  without  the  consent  of  her  hushand,  when  such  property  becomes 
Tested  in  her  by  yirtue  of  a  deed  of  settlement  executed  prior  to  the  marriage,  may 
wdl  be  sostained  upon  general  principles,  for  in  such  a  case  the  wife  holds  and 
6I1J07S  the  prc^Mrty,  with  all  its  incidents,  whereof  the  jw  disp&nendi  is  one ;  and 
where  she  baa  the  complete  control  over  the  principal,  she  must,  of  necessity,  have 
it  over  the  produce  and  accretions.  Fettiplace  v.  Georges,  3  Bro.  C.  0.,  8 ;  Yem., 
636;  Gore  v.  Knight,  Free,  in  Chan.,  256.  But  it  is  to  be  borne  In  mind  that  equity 
aloDe  gives  force  to  testamentary  dispositions  of  this  character,  under  the  name  of 
an  appointment,  or  declaration,  of  a  trust  1  Bob.  on  Wills,  25 ;  4  Kent's  C<»n.,  506. 

The  act  of  1849,  of  17ew  York,  amending  sec.  3  of  act  of  1848,  provides  that  a 
married  woman  may  convey  and  devise  her  real  and  personal  property,  and  any 
interest  or  estate  therein,  and  the  rents,  issues  and  profits  thereof,  in  the  same 
manner  and  witii  the  like  effect  as  if  she  were  unmarried.  In  Pennsylvania^  the 
wifo  may  dispose  of  her  property  by  will,  provided  the  instrument  be  executed  in 
the  preeenoe  of  two  or  more  witnesses,  neither  of  whom  shall  be  her  husband. 
Act  of  1848;  Dunlop's  Laws  of  Penn.,  1124,  1125.  And  in  New  Hampshire,  a 
married  woman  who  is  twenty-one  years  of  age  may  devise  real  estate,  if  the  will 
be  attested  and  subscribed  by  three  witnesses  thereto  in  her  presence.  Gomp.  Stat 
of  H.  H.f  1863,  ch.  168.  In  Massadiusetts,  a  married  woman  can  make  a  will  of 
hsr  real  and  separate  personal  property  as  if  she  were  sole ;  but  such  will  cannot 
operate  to  deprive  her  husband  of  more  than  half  of  her  personal  property,  without 
his  consent  General  Stat,  of  Mass.,  1860,  ch.  108,  p.  538,  sec.  9.  By  the  Revised 
Statutes  of  Maine^  1857,  ch.  61,  the  wife  may  convey  and  devise  her  real  and  per- 
sonal property  by  will,  as  if  she  were  aoJe.  See,  also^  Compiled  Statutes  of  Michi- 
gan, 1857,  ch.  92,  p.  863 ;  Laws  of  Vermont,  1847,  No.  37,  sea  2.  The  act  of  May 
4,  1855,  of  Pennsylvania:  "The  power  of  any  married  woman  to  bequeath  or 
devise  her  property  by  will  shall  be  restricted,  as  regards  the  husband,  to  the  same 
extent  as  the  husband's  power  so  to  dispose  of  his  property  is  restricted  as  regards 
the  wife,  namely,  so  that  any  surviving  husband  may,  against  her  will,  elect  to  take 
ndi  share  and  interest  in  her  real  and  personal  estate  as  she  can,  when  surviving, 
elect  to  take  against  his  will  in  his  estates,  or  otherwise  to  take  only  her  real  estate 
as  tenant  by  the  curtesy,  provided  that  nothing  herein  contained  shall  affect  the 
right  or  pow«r  of  the  wife,  by  virtue  of  any  authority  or  appointment,  contained  in 
soy  deed  or  will,  to  grant,  bequeath  or  devise,  as  heretofore,  any  property  held  in 
trost  for  her  sole  and  separate  use." 

30 
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ooDsent,  is  manifest  from  a  variety  of  aathoritie&  (a)  (1) 
*I  wish  it  to  be  remarked,  that  these  are  the  cases  in 
'-  -■  which  we  find  the  doctrine  laid  down,  that  the  devise  of 
the  wife,  with  the  consent  of  the  husband,  is  good  {b)  This 
proposition,  abstracted  from  the  subject  devised,  seems  to  impljr 
that  a  devise,  without  his  consent,  was  not  good :  but  the  rale  is 
laid  down  only  in  cases  wh^re  his  own  interest  is  concerned ;  and 
to  no  other  is  it  applicable ;  and  in  no  measure  opposes  the  opinioa 
that,  in  those  cases  where  his  interest  is  not  concerned,  she  may 
devise  her  own  property  without  his  consent  It  is  laid  down  by 
Bracton,  and,  before  him,  by  Glanville,  that  the  will  of  a  wife, 
generally,  is  not  good  without  the  consent  of  her  husband ;  for 
this  reason,  by  them  subjoined :  because  it  would  be  disposing, 
by  will,  of  his  goods.  From  these  ancient  authors  we  find,  that 
it  was  not  uncommon  for  a  wife  to  devise  away  her  husband's 
property,  with  his  consent  It  is  material  to  notice  the  reason 
given,  why  a  wife  could  not  generally  devise,  without  her  hus- 
band's consent ;  which  was,  because  it  was  devising  the  husband's 
property,  (c)  K  the  property  devised  had  been  her  own,  inde- 
pendent  of  her  husband,  there  would  have  been  no  obstacle  to 
her  devising  it ;  and  it  is  observable  that  Bracton  says,  generally 
a  wife  cannot  devise  without  her  husband's  consent.  This  clearly 
implies  that  there  were  cases  in  which  she  might  devise  without 
his  consent  The  word  generaUy  would  not  have  been  used,  if 
coverture  were  a  disqualification  to  devise  in  all  cases.  Bracton 
then  goes  on  to  inform  us,  that  it  was  usual  for  a  wife  to  devise 
her  dress  and  ornaments,  which,  he  says,  were  properly  her  own 
property ;  and  mentions  this  as  an  exception  to  the  general  rule 
before  laid  down,  that  the  wife  could  not  generally  devise,  without 

(a)  6  Henry  VI,  81 ;  Id.,  89,  f7. 

QO  Brokers  Devise,  84;  Cro.  Car.,  S19,  878. 

(c)  Beere*!  mitoi7,  Ui,  807. 


(1)  Swinburne,  89.  But  tho  husband  may  revoke  the  same,  not  only  during  ber 
life,  but)  according  to  Swinburne,  after  her  death,  before  the  will  is  proved.  Bot 
if  he  oonflrm  the  will,  after  her  death,  it  ia  forever  binding  upon  him.  It  is  eaid, 
however,  that  an  instrument  made  hj  a  femt  covert  for  the  purpose  of  d^viaingf 
real  property,  made  with  the  oonaent  of  the  husband,  can  hardly  be  called,  ia 
strictness,  a  will  Rob.  on  Wills,  24;  2  Atk.,  49. 
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her  husband's  consent  For,  he  says,  in  this  ease,  we  find  a  wife 
owning  property  independent  of  her  hnsband;  and,  at^  r«i^Qi 
the  same  time,  we  find  her  right  of  devising  recognized  '-  ^ 
by  the  highest  authorities,  (a) 

We  shall  find,  from  the  ancient  writers  on  the  common  law 
of  England,  that  there  were  other  instances  where  the  wife  had 
a  real  ownership  of  property,  distinct  from  her  husband,  so  that 
it  was  her  own,  and  out  of  the  reach  of  her  husband.  This  wss 
when,  on  her  marrii^  (whidi  was  frequently  the  case),  the  hus* 
band  endowed  the  wife,  ad  ostium  eeclesice^  with  personal  goods, 
in  lieu  of  dower  in  his  lands,  the  property  was  hers  in  such  a 
manner  that  it  was  not  in  his  power  to  claim  it  {b)  This  being 
her  own,  she  might  devise  it;  and  this  was  the  occasion  of  the 
exception  made  by  Bracton.  After  Bracton  wrote,  we  find  this 
doctrine  expressly  laid  down  by  an  eminent  civilian.  Archbishop 
Stafford.  His  words  are  these :  Married  women  have  a  distinct 
property  from  their  husbands  in  some  things ;  and  this  property 
they  may  devise,  independent  of  their  husbands. 

Nothing  can  be  more  certain  than  that  testamentary  matters 
were  governed  by  the  laws  prevalent  in  the  spiritual  courts ; 
and  we  shall  find  that^  in  the  reign  of  Edward  III,  Archbishop 
Stafford  lays  it  down,  as  established  by  law,  that  wives  might 
make  wills :  and  he  complains  that  methods  had  been  taken  to 
prevent  them ;  which,  he  says,  was  in  violation  of  the  usage  of 
the  church  hitherto  approved,  and  an  offence  against  the  divine 
majesty  and  the  ecclesiastical  law.  (c)  In  a  later  period,  Lynd* 
wood,  the  most  eminent  civilian  of  his  time,  and  perhaps  of  any 
^e,  recognizes  the  same  doctrine;  and  expresses  his  surprise 
that  the  power  of  a  married  woman  to  devise  should  be  corn- 
batted  by  any  one,  as  it  seems  that  it  was.  He  agrees  to  the  rule 
that  the  property  which  belonged  to  her  husband  she  could  not 
devise  without  his  permission ;  but,  he  says,  she  may  have  pro- 
perty of  her  own,  which  he  defines  to  be,  quoe  habet  in  rAus 
paraphemaUbus*  extra  dokm^  which  can  be  no  other  than  p^-.^-. 
die  estate  given,  as  before  mentioned,  ad  ostium  ecclesia,  ^  ^ 
For  he  admits  the  husband's  exclusive  right  to  the  portion  which 

(a)  8  Reere,  a  9)t  BeeTe*s  Hist,  lOT.  (c)  1  Beere^s  mst.,  68. 
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she  brought  to  her  husband,  and  also  to  that  which  she  after- 
wards  acquired:  and  it  ought  to  be  remarked,  that  the  only 
ground  on  which  it  was  contended  that  a  wife  could  not  devise 
was  that  she  had  no  property  which  was  in  its  nature  devisable ; 
for,  at  that  period,  real  property  could  not  be  devised  by  any 
person. 

It  never  entered  into  the  head  of  any  person,  that  any  dis- 
qualification to  devise  arose  from  a  state  of  coverture ;  but  the 
only  reason  was,  that  the  wife  had  no  goods,  which  would  have 
been  the  same  disqualification  of  a  husband,  who  had  no  property 
devisable.  That  the  wife  had  no  goods,  was  the  position  that 
Lyndwood  had  to  combat ;  for,  if  she  had,  there  does  not  seem 
to  have  been  the  least  apprehension  that  there  was  anything  in 
the  nature  of  coverture  that  should  prevent  her  from  devising* 

No  inference  against  this  doctrine  can  be  derived  from  those 
authorities  which  say  a  wife  can  devise,  with  consent  of  her 
husband:  for  these  were  cases  of  devising  his  property;  and 
certainly,  in  those  cases,  his  consent  was  necessary.  A  rule, 
therefore,  drawn  from  those  cases,  can  never  apply  to  cases  not 
under  similar  circumstances.  This  was  the  case  where,  in  the 
year  books,  this  doctrine  is  expressly  laid  down,  that  a  married 
woman  may  bequeath,  by  will,  with  the  consent  of  the  husband. 
The  same  doctrine  has  been  recognized,  in  a  later  period,  in  a 
host  of  authorities ;  but,  in  all  of  tiiem,  the  devise  was  the  hus- 
band's property. 

Perhaps  it  may  be  thought  strange  that  a  question  like  this 
should  be  embarrassed  by  a  single  doubt,  at  any  period  of  our 
law ;  but  we  must  remember  the  instances  of  a  wife's  holding 
property  of  her  own,  distinct  fix)m  her  *  husband,  were 
^  ^  very  few,  until  within  the  last  century,  except  the  pro- 
perty was  real :  and  this  kind  of  property  could  not  be  devised 
by  any  person,  until  the  permission  was  given  by  the  statutes 
of  Henry  VIII,  which  statutes  forbade  married  women  from 
devising  their  real  property.  The  question  could,  therefore,  but 
seldom  occur,  in  former  times ;  but  in  latter  years,  since  it  is 
common  for  wives  to  enjoy  separate  estates,  by  means  of  settle- 
ments  and  estates  given  to  them  to  their  separate  use,  no  point 
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bas  become  more  laminotis  in  the  English  law.  See  Yesey,  190, 
where  Lord  Hakdwicee  recognizes  the  doctrine  for  which  I  am 
now  contending,  in  the  strongest  terms,  that  a  married  woman 
may  dispose  of  such  estate,  if  personal,  by  any  act  in  her  life- 
time, or  by  wilL  It  was  nrged  at  the  bar,  and  admitted  by  the 
court,  that,  when  a  married  woman  has  separate  property,  tliatit 
is  incident  to  snch  property  that  she  may  make  a  will  of  it.  The 
words  of  Lord  Thurlow  on  this  subject  are,  that  the  proper 
role,  in  all  cases,  respecting  the  acts  of  married  women,  (a)  and 
respecting  their  separate  property,  is,  that  they  are  competent  to 
do  any  act  respecting  it  that  unmarried  women  can  do.  Says 
he,  it  is  impossible  to  say  that  a  married  woman  is  incompetent 
to.  act  with  her  separate  property,  as  a  femme  sole.  Authorities 
to  this  point  are  numerous.  It  is,  then,  no  longer  a  controversy 
tiiat  the  English  law  does  not  consider  coverture  as  having  any 
qualitiea  which  incapacitates  a  wife  from  making  a  will ;  and 
when  she  is  found  possessed  of  estate,  she  may  dispose  of  it  as 
freely  as  any  person,  and  with  as  little  restraint  as  a  femme  sole. 
(i)  (1)  Married  women  are  not,  then,  legally  incapacitated  to 
devise,  otherwise  than  by  statute  of  Henry  Vill.  Baron  and 
femme,  by  articles  of  agreement,  separated ;  and  the  husband 
granted  to  her  a  separate  maintenance ;  out  of  which,  by  her 
fimgality,  she  had  *  saved  a  sum  of  money,  and  made  a 
will,  and  devised  it;  and  the  will  was  holden  valid.  ^  ^ 
Lady  Rodger's  case,  Ch.  Ca.,  118.  The  same  reason  exists  why 
ibis  should  be  good,  as  in  the  other  cases :  the  husband  could 
have  no  claim  upon  the  money ;  for  it  had  passed  from  him  to 

(a)  1  Ves.,  SOS;  1  Ver.,  S14;  S  Ves.,  "ns;  1  Bro.  In  Can.,  10;  1  P.  W.,  1S6. 
<j»)  S  Vm^  190;  »ld., 618;  8 Aik.,  100;  1  Ver.,  X8. 


(1)  See,  alsop  in  addition  to  the  anthoritioo  dted  in  the  text,  Ridi  v.  OockeU,  9 
Ve«n  ^^ »  ^*8®  V*  Lister,  2  Bro.  P.  G. ;  Pridgeon  v.  Pridgeon,  1  Ch.  Gas.,  118 ; 
BletBOO  V.  Sawyer,  1  Vera.,  245;  Herbert  «.  Herbert,  Pr.  in  Ch.,  44;  Peacock  v. 
Konk,  2  Vea.,  190;  Rippon  v.  Dowding,  AmU.,  565;  Southey  v,  Stonehouse,  2 
Te&,  612.  That  chancery  will  oonsider  a  married  woman  in  the  light  of  a  feme 
teie,  with  regard  to  her  separate  property,  either  personal  or  real,  is  also  manifest 
ftioni  a  Tftriety  of  authorities,  among  wltich  may  be  cited,  Glyn  v.  Baxter,  1  Tounge 
ft  Jenris,  329 ;  Headen  «.  Rasher,  1  McCleland  St  Tounge,  90;  Sturgis  v.  Oorp.,  13 
Vm.,  190;  Wagstaff  v.  Smith,  9  id.,  520;  Pybus  p.  Smith,  1  id.,  189. 
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ber,  by  hia  own  gnmt,  and  was  her  pvoperty^  ov«r  wUdoL  he 
IK>  control. 

Perhaps  it  may  be  said,  that  no  argmnent  can  be  draini  from 
the  dedsiona  in  chancery  respecting  their  pow^  to  ikrise  their 
separate  property;  for^  that  courts  <^  chancery,  fed  themselTes 
at  liberty  to  depart  £roin  the  rales  of  h(w.  Whatever  powers 
may  have  been  assumed  by  chancery,  I  trosti  it  will  not  be  found 
that  they  have  ever  indulged  themselyes  to  such  an  extent  as  to 
set  aside  those  laws  th&t  create,  in  any  person,  ^  disalnlity  to 
oontaraot  or  devise.  This  matter  may  be  set  in  a  rery  dear  point 
of  light,  by  adyerting  to  the  case  just  mentioned.  In  that  caao 
there  was  a  devise  by  a  married  woman,  of  real  as  well  as  per* 
Bonal  estate,  both  of  them  her  separate  property;  Her  devise 
of  personal  estate  was  holden  to  be  good ;  but  her  real,  not  good  ; 
because  the  statute  of  Henry  YIII  disables  a  married  woman 
from  devising  her  real  property.  Had  it  not  been  for  that  ata* 
tute,  it  would  have  passed  by  the  will,  as  well  as  the  personal 
property:  for  nothing  can  be  more  certain  than  this:  that,  if 
coverture,  independent  of  the  statute,  created  a  disability,  then 
the  personal  property  could  not  have  passed  by  the  devise.  With 
respect  to  the  real  property,  the  statute  had  created  a  disability  : 
therefore  it  was,  that  she  could  not  devise.  Surely  a  disability 
created  by  the  common  law  is  as  stubborn  and  as  difficult  to  sur* 
mount  as  one  created  by  statute ;  but  we  find  that  she  was  pos* 
sessed  of  power  to  devise  her  personal  property.  Of  course 
there  was  no  disability  at  common  law  resulting  from  a  state  of 

r»i  A.71  ^^^^^^^^  1  *^^  ^  ^  court  of  chancery  so  respected  *  the 
^  ^  statute  as  not  to  decree  counter  to  it,  their  respect  would 
have  been  as  great  for  the  regulations  of  the  common  law.  They 
never  conceived  that  they  had  more  power  to  dispense  with  the 
regulation  of  the  one,  than  with  those  of  the  other. 

If  an  agreement,  under  hand  and  seal,  in  nature  of  a  settle- 
ment, be  made,  before  marriage,  betwixt  the  intended  husband 
and  wife,  respecting  the  real  property  of  the  wife,  that  the  wife 
shall  have  power  of  disposing  of  her  lands  as  she  pleases,  and 
marries,  she  may  dispose  of  it,  by  an  instrument  in  nature  of  a 
will,  notwithstanding  her  disqualification  by  84  Henry  VIII;  for 
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ih\s  k  only  the  execntioB  of  a  power  which  sbe  is  oompeteDt  to 
do.  (1)  It  ia  not  in  the  power  of  the  intended  hnsband  to  rest 
b^r  with  authority  to  devise  her  real  property ;  for  die  is  utterly 
diaqnalified  by  statute.  Her  lands,  therefore,  do  not.  pass  to  the 
devisee  in  her  will ;  for  it  only  operates  npon  the  estate  that  the 
husband  has  in  the  lands,  by  yirtme  of  his  marriage  with  her. 
He  could  give  her  power  to  dispose  of  his  interest  in  the  lands ; 
but  he  could  not  repeal  the  statute,  and  give  her  power  to  devise 
lier  own  lands ;  for  she  cannot  devise  h^r  sole  and  separate  real 
property  by  will.  Thus  no  marital  right  is  affected  thereby ;  fot 
this  is  absolutely  forbidden  by  the  statute  of  Henry  YIII,  when, 
at  the  same  time,  her  will  of  her  separate  personal  property  is 
valid :  for  no  statute  prohibits  her,  and  neither  does  the  common, 
law.  2  Ves.,  75,  610. 

Suppose  the  devise  had  been  before  marriage,  would  the  mar« 
riage  be  a  revocation  of  the  will  ?  (2)    It  seems  that  it  would, 

(1)  So  ibe  maj  make  a  will  in  &Yor  of  her  husband,  in  the  ezeontion  of  a  power, 
reserred  to  her  while  sole^  over  her  separate  estate.  Bradish  v.  Gibbs,  3  John.  Ch. 
RepL,  623.    As  to  the  general  principles  of  the  text^  see  Anderson  v.  Dawson,  16 

63S ;  Barton  «.  Briscoe,  1  Jac.|  603 ;  Bich  v.  Codcell,  9  Yes.,  369;  Rippon  «. 
Amb.,  665;  4  Kent's  Com.,  506. 
A  power  in  a  marriage  settlentent,  authorizing  a  married  woman  "  to  enjoy,  con- 
Irol,  nceiYe  and  dispose  of  property,  during  and  notwithstanding  such  marriage,  as 
a  Jeme  §okf"  doee  not  entitle  her  to  dispose  of  her  property  by  wilL  Wadhams  w. 
Am.  Home  Miss.  Soc,  12  N.  Y.  (2  Kern.),  415.  Held,  m  Talbot  v.  CalTort,  24 
FemL,  327,  that  an  ante-nuptial  settlement,  giving  power  to  the  wife  to  dispose  of 
iwmwity  by  will,  has  no  effect  to  giye  her  such  power.    See,  slso^  12  N.  Y.,  415, 


Held,  in  New  Hampshire,  that,  as  the  law  now  stands,  a  married  woman  cannot 
make  a  devise  of  real  estate  to  her  husband.  Wakefield  v.  Phelps,  37  N.  H.,  295. 
But,  In  Pennsylvania!  it  was  held  that,  where  a  statute  made  the  husband  heir  to 
Ids  wife's  real  estate,  with  his  oonsent  she  oould  will  this  teal  estate  to  him,  as  well 
as  personal  property.  Wagner  v.  Ellis,  7  Penn.,  411.  By  the  statute  of  Indiana, 
»  married  woman  may  make  will  of  real  and  porsonal  property.  Laws  of  Ind., 
1859,  ch.  141,  p.  248. 

(2)  Where  a  woman;  being  about  to  marry,  entered  into  an  agreement  with  her 
Aitnre  husband,  without  seal,  by  which  her  property  was  settled  on  the  survivor 
for  life,  with  power  to  the  wife  to  dispose  by  will  to  be  made  after  marriage;  she 
then  immediately  makes  a  will  by  which  she  bequeaths  her  property  to  her  intended 
husband,  absolutely,  and  afterwards  marries.  The  articles,  resting  in  agreement, 
give  the  husband  an  equitable  estate  for  life,  but  the  will  is  revoked  by  the  subse- 
qoeot  marriage.  Hodson  «.  Lloyd,  2  Bro.  0.  0.,  534;  B.  S.,  New  York,  5th  ed.,  vol 
%  p^  146,  aea  39. 
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aooording  to  the  case  of  Dover  v.  Staple,  2  T.  Eep.,  684.  What, 
then,  is  the  reason  that  this  devise  should  be  revoked?  May 
not  that  iirhich,  if  it  had  been  done  after  marriage  would  have 
been  valid,  remain  valid  after  marriage,  though  it  was  done 
before  ?  The  difference  is  this :  If  the  devise  was  made  before 
marriage,  it  **  would  operate  upon  the  land  devised,  to 
^  ^  pass  it  to  the  devisee,  upon  the  death  of  the  testator ;  but 
if  it  were  made  after  marriage,  it  was  the  mere  execution  of  a 
power  to  pass  the  husband's  estate  therein;  so  that  the  same 
reason  exists  why  marriage  should  be  a  revocation  of  her  will  as 
exists  in  other  cases,  viz.,  that  she  cannot,  after  marriage,  control 
her  property,  whatever  event  might  have  taken  place  that  would 
have  rendered  it  improper  that  the  will  should  take  effect. 

In  2  Ves.,  75,  it  is  laid  down,  as  the  known  law  of  the  land, 
that  the  assent  of  a  husband  is  not  necessary  to  give  validity  to 
the  will  of  his  wife,  when  it  is  a  will  of  her  separate  property. 
Those  cases  which  admit  of  the  ability  of  the  wife  to  devise,  with 
the  consent  of  the  husband,  which  are  cases  of  her  devising  his 
property,  in  no  measure  oppugn  the  idea  of  her  ability  to  devise 
her  own  property,  without  his  consent;  and  even  these  cases 
demonstrate  that  there  is  no  incapacity  to  devise  arising  from 
coverture ;  for,  if  there  had  been,  his  consent  could  avail  nothing. 
And,  in  the  case  first  mentioned,  there  was  the  husband's  con- 
sent to  devise  her  real  property ;  but  it  was  declared  as  sound 
law,  that  the  husband  could  not  give  liberty  to  his  wife  to  devise 
real  property,  for  the  statute  had  expressly  forbid  it  The 
statute  had  created  a  disability,  and  it  was  not  in  his  power  to 
remove  it:  and,  if  the  common  law  had  created  a  disability,  it 
would  have  been  as  much  out  of  his  power  to  remove  it,  as  if  it 
had  been  created  by  statute. 

It  will  be  remembered  that  the  personal  property,  at|(x>mmon 
law,  was  the  only  property  which  was  devisable.  It  follows, 
then,  there  was  no  property  which,  by  the  common  law,  was 
devisable,  but  what  could  be  devised,  as  well  by  a  married 
woman  as  by  any  other  person. 

With  respect  to  her  choses  in  action,  we  find  it  laid  down  in 
r»i  J.Q1  ^^^  books,  that^  in  case  her  husband  survived  *  her,  if  he 
^        "'  had  not  reduced  them  to  possession,  during  the  coverture, 
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ihcy  did  not  belong  to  him,  but  went  to  ber  representatives.  In 
this  estate,  ihen,  on  her  death,  he  had  no  interest  Upon  the 
principleB  contended  for  in  this  chapter,  we  should  expect  to 
find,  that  a  married  woman  might  devise  her  choaes  in  action ; 
and  the  result  of  the  investigation  is,  that  she  can :  for  we  find 
it  adjudged,  that,  of  things  in  action,  she  may  make  a  will ;  and 
fhat  this  is  properly  a  will  in  law,  and  ought  to  be  proved  in  the 
spiritual  court  (a)  (1)  This  adjudication  could  never  have  taken 
pUcei  if  any  idea  had  been  entertained  that  coverture  disabled 
llie  wife  from  devising.  How  this  right  of  the  wife,  to  dispose 
of  her  dioses,  would  be  considered,  since  the  enacting  of  the 
statute  of  CSar.  II,  by  which  the  husband  is  entitled  to  the  choees 
of  the  wife,  by  administratorship,  without  liability  to  account 
toT  die  surplus,  after  paying  her  debts,,  is,  perhaps,  uncertain. 
This  is,  however,  immaterial  to  our  inquiry ;  for  the  law,  to  which 
I  have  adverted,  was  established  when  the  husband  was  not  so 
entitled.  I  should  believe  that  the  statute  had  not  infringed  the 
right  of  the  wife  to  devise  her  choses.  The  law  has  made  the 
husband  residuaiy  I^atee  of  the  surplus  of  her  estate,  after  pay- 
ing her  debts,  which  he  is  not  liable  to  pay  after  her  death,  in 
character  of  her  husband ;  but  is  liable  to  pay  as  administrator. 
And  although  it  is  clear  that  his  interest  may  he  affected  by  the 
devise,  yet  it  is  not  an  interest  belonging  to  him  as  husband :  no 
marital  right  is  affected :  it  is  nothing  more  than  a  contingent 
right  of  an  heir  or  representative,  which  is  always  liable  to  be 
defeated  by  a  testator.  Although  this  point  should  be  determined 
otherwise,  where  there  is  such  a  statute  as  that  of  Car.  II ;  yet, 
where  there  is  no  such  statute,  the  law  remaina  as  it  ever  has 
been,  that  a  wife  may  dispose  of  her  choses  by  wilL  (2) 

(a)  1  Mod.,  til,  WL 

^  ...  I  ■  .      .     I.  -  ■  I  i,  -  II   '  ., -..11   ■  I.  „.    I 

(1)  Anitf  chap.  1. 

(2)  The  DecesMiry  inferenoe,  fh>itt  the  fact  that  her  chosee  in  action  descend  to 
her  repreaentatives,  would  seem  to  be,  that  she  could  dispose  of  them  by  will ;  and 
this  is  the  correct  doctrine  in  sudi  of  tlie  United  States  as  recognise  the  right  of 
the  wife  to  devise  at  alL  We  shall  see  hereafter  tliat  in  manj  of  the  states  the 
wife  is  donaldered  whoUj  incapable  of  convejring  her  property  by  will,  while  in 
others  this  power  is  conferred  upon  her  by  express  statute  provisions.  (See  page 
233;  aiUe,  note.) 
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*  If  the  principles  of  this  chapter  be  conect,  a  wife 
^  ^  xnaj  make  a  will  of  things  which  she  has  in  outer  droii; 
for  these  cannot  belong  to  the  husband.  It  is  the  law  of  the 
books  that  she  can.  These  are  the  words  of  the  court,  in  the 
cases  cited  in  the  margin,  of  things  which  are  holden  in  auier 
droiL  A  wife  may  make  a  will  without  her  husband's  assent 
(a)  (1)  In  every  situation,  in  which  a  wife  is  found  possesung 
property,  which  cannot  belong  to  the  husband,  on  her  decease^ 
she  may  devise  it,  unless  she  is  prohibited  by  force  of  statute: 
Very  few  instances  can  be  found  of  a  wife's  owning  personal 
property,  until  of  late  years,  since  the  practice  of  her  having 
separate  property  has  taken  place;  ahd  in  all  these,  which  can 
be  found,  it  has  always  been  held  that  a  wife  may  devise  such 
property.  And  since  the  practice  of  her  having  separate  pe^ 
sonal  property  has  been  recognized  as  legal,  it  is  indisputable^ 
that  she  may  devise  such  property,  even  as  to  her  choees,  which 
are  at  her  husband's  disposal ;  yet,  if  he  do  not,  during  marriage 
dispose  of  them,  he  can  have  no  interest  in  them  after  her  death; 
therefore  her  will  will  operate  upon  them.  (2) 

Beal  property,  indeed,  may  belong  to  the  wife,  and,  on  her 
death,  he  has  no  interest  in  the  fee.  Why  then  do  we  not  find 
in  the  books  of  the  law,  that  she  can  dispose  of  her  real  property 
by  will  7  The  answer  is  easy.  During  the  Norman  system  of 
feuds,  until  the  reign  of  Henry  YIII,  no  person  could  devise 
real  property,  neither  men  nor  women,  husbands  nor  wives ;  and 
the  statutes  of  that  reign,  which  enabled  persons  holding  lands 
in  fee  simple,  to  devise,  expressly  disabled  married  women. 

(0)  %  And.,  tt ;  lCoor»  MO ;  1  BolL,  008, 01S.  U4 ;  S  Auit,  Sn. 

(1)  2  K«iit*8  Conu  170, 171.  So  where  an  estate  is  limited  to  aaefli  and  power 
is  giTon  to  a  feme  9oU  to  declare  such  uses,  the  limitatioDS  of  uses  may  take  effect; 
and  if  she  afterwards  marry,  she  may  limit  the  uses,  by  way  of  OKecatioD  of  a 
power,  which  is  rather  an  appointment  than  a  wilL  And  she  may,  under  a  power 
of  appointment  in  a  marriage  settlement,  over  a  personal  chattel,  aj^xnnt  ia  faror 
of  her  husband^  and  in  the  absence  of  coercion  or  fraud,  equity  will  enforoo  such 
i^fipoinlment  Whittall  v.  Clark,  2  fidwardi^  V.  C.  Be^,  149;  Cheslyn  «.  Smith,  8 
Ves.,  193. 

(2)  2  Kent's  Com.,  170 ;  Peacock  k  Monk,  2  Ves.,  190;  Ridi «.  Oockell,  9  Yes^ 
369;  West  «.  West,  3  Randolph's  Rep.,  373. 
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There  ia^  then,  no  period  of  the  EngliBh  law,  fix>m  wUch  it  is 
pofluble  to  derive  anj  light  on  this  subject ;  unless  we  can  find 
in  what  point  of  light  the  subject  was  viewed  by  our  Saxon  an- 
oestois,  before  the  restraints  of  the  Norman  system  of 
finds  took  place.  It  is  very  difficult  to  *  learn  much  on '-  -' 
ikis  subject^  from  the  scanty  remains  of  the  Saxon  laws,  which 
Iiave  escaped  the  waste  of  time.  One  thing  seems  to  be  agreed 
by  law  writers,  that  the  practice  of  devising  real  property  was 
imdeistood  and  practise  by  the  Saxons  in  England ;  and  what^ 
ever  is  to  be  found  respecting  the  power  of  a  married  w(»nan  to 
devise  her  real  property,  during  this  period,  is  altogether  in 
Iftvor  of  the  opinion  contended  for. 

Certain  it  is  that  no  vestige  of  devising  will  be  found  among 
ibe  Saxons,  in  the  rude  state  in  which  they  were,  when  they 
emigrated  from  Gennany  into  England ;  neither  did  any  such 
usage  exist  among  the  ancient  Britons,,  before  England  became 
a  parcel  of  the  Bonuin  empire.  The  notion  of  devising  was  then 
mcst  probably  derived  to  the  Saxons  from  the  Bomans,  amongst 
whom  it  was  fully  recognized. 

As  the  Boman  law  had  been  thoroughly  established  in  the 
aouth  of  Britain  for  several  centuries  before  the  Saxon  invasion, 
it  was  most  probably  the  Boman  or  civil  law,  respecting  this 
matter,  which  was  adopted  by  the  Saxons;  and,  by  the  civil 
law,  it  is  certain  that  a  married  woman  could  devise  her  pro- 
perty, both  real  and  personal.  There  are  a  few  scattered  judg- 
mentB  in  the  books,  firom  which  an  argument  can  be  drawn  cor* 
roborative  of  this  idea. 

Amidst  the  general  wreck  of  the  Saxon  laws  and  usages,  upon 
the  prevalence  of  the  Norman  system,  a  few  still  remained  un- 
hurt, as  customs  of  particular  places :  amongst  these  was  that  of 
devising  real  property ;  and  we  find  a  married  woman  availing 
herself  of  that  custom  to  devise  her  real  property ;  and  the  cus- 
tom was  held  good.  It  must  be  admitted,  in  that  case,  there 
was  the  consent  of  the  husband.  There  is,  however,  no  intima- 
tion that  his  consent  was  necessary  to  give  validity  to  the  devise; 
(a)  but  that  happened  to  be  the  case  before  the  *  court  We  ^  . 
also  find,  that  it  was  a  custom  in  particular  placfcs,  that  a  ^       ^ 

(a)tBoU.Abr.,815,*c 
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married  woman  could  sunender  her  oopjhold  estate  to  the  use 
of  her  will ;  (a)  and  there  is  not  the  least  intimation  that  the 
consent  of  her  husband  was  nec^aary  to  give  effect  to  the  sur- 
render. 

There  is  the  case  of  Compton  v.  Collinson,  reported  in  the  Ist 
of  Henry'Blk.i  884,  determined  upon  analogous  principles,  where 
a  wife  lived  separate  from  her  husband,  under  articles  of  agree- 
ment, in  which  the  husband  had  renounced  all  claim  of  any 
right  which  he  had  in  her  real  property.  The  wife,  thus  sepa- 
rated,  surrendered  her  estate  to  the  use  of  her  will,  without  join* 
ing  her  husband  in  the  surrender,  and  died ;  and  the  question 
was,  whether  the  devisee  could  hold  the  property  against  the 
heir  at  law  ?  It  may  seem  strange  to  the  reader  how  such  a 
question  could  arise  in  the  English  law,  where  married  women 
are,  by  the  statute,  disabled  from  devising :  but  it  must  be  under- 
stood that  copyholds  pass  by  surrender;  and  the  will  is  con- 
sidered  as  a  declaration  of  the  use,  in  the  conveyance  by  surren- 
der:  so  that,  at  common  law,  a  copyhold  right,  in  this  way,  may 
be  devised:  the  whole  transaction  being  nothing  more  than  an 
alienation  of  the  estate  bv  deed,  which  mode  was  well  established 
before  the  statute  of  wills.  In  this  case  it  was  determined  that 
the  devise  or  surrender  passed  the  estate  to  the  devise^  the 
coverture  notwithstanding;  and  the  reason  given  was,  that  the 
husband,  by  his  own  covenant,  had  no  interest  in  the  land.  No 
marital  right  of  his  could  be  affected  by  her  sole  conveyance; 
and,  of  course,  her  act  alone  was  a  valid  act  This  proceeded 
upon  the  same  ground  as  all  the  other  cases  where  a  wife  owns 
property,  in  such  manner  that  her  disposal  of  it  cannot  affect 
her  husband^s  right,  she  is  competent  to  convey  it,  devise  it,  or 
do  any  other  act  respecting  it,  that  any  other  person  could  da 
In  ancient  times,  it  was  ♦  a  common  thing  for  a  woman 
^  •'to  devise,  whilst  married,  her  raHanabilis  pars  of  her  hus- 
band's personal  property  or  estate ;  it  being  a  certain  proportion, 
perhaps  one-third  part  of  Iier  husband's  estate  which  would  be- 
long to  her  on  her  husband's  death,  provided  she  outlived  her 
husband,  and  then  died.  Such  devise,  so  made,  was  held  good ; 
and,  since  the  statute  of  wills,  we  find  a  married  woman,  during 

(a)  S  Brownl ;  Ley^  18. 
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ooTertore,  devising  her  lands ;  her  husband  died,  and  then  she 
died  This  was  held  to  be  void,  for  the  consummation  of  the 
will  depended  upon  the  making;  and  at  the  time  that  it  was 
made,  she  was;  disqualified  by  the  statute  of  wills.  Certain  it  is, 
then,  upon  the  principles  that  a  wife  is  disqualified  from  devis- 
ing at  common  law,  the  court  ought  to  have  determined  that  the 
devise  of  her  raHonabilis  pars^  in  the  case  before  mentioned,  was 
Toid;  yet  this  was  held  valid.  If  the  disqualification,  at  the 
time  of  making  the  will,  renders  the  devise  of  lands  void,  a  dis- 
qualification, at  the  time  of  making  the  will,  must  have  rendered 
the  devise  of  the  rationabilis  pars  void ;  but  it  was  held  good. 
This  is  decisive  of  the  question,  that  the  court  did  not  suppose 
that,  at  common  law,  coverture  was  a  disqualification  to  devise. 

That  the  will  of  tkfemme  covert,  as  it  respects  things  in  auter 
droit^  is  as  before  stated,  and  that  her  husband  may  be  made 
executor.    See  Brook's  Test,  9 ;  4  Hen.  VL 

A  femme  covert  may  devise  her  lands  to  her  husband,  where 
it  is  the  custom  of  the  manor.    Mod.,  123. 

There  is  another  case  in  Brook's  Devise,  that  a  femme  covert 
might  devise  her  lands,  (a)  where,  by  custom,  lands  were  devi* 
sable ;  but  could  not  devise  them  to  her  husband,  because  the 
devise  being  in  his  &vor,  it  might  be  presumed  to  have  been 
done  by  coercion :  but  there  was  no  objection  on  the  ground  of 
incapacity,  resulting  &om  a  state  of  coverture.  8  Edw.  Ill ;  6 
Edw.  nL 


246  seeve's  domestic  relations. 


[*154]  ♦  CHAPTER  XLL 

The  Power  of  the  Wifs  to  Djeyibb. 

[oOITTHrUKD.] 

Ik  those  states,  where  there  is  no  statute  disqualifying  her, 
can  a  married  woman  devise  her  real  property?    There  is  no 
question  but  that  she  is  disabled,  in  England,  by  the  statute  ot 
84  Hen.  YIII ;  but  the  influenoe  of  this  statute  does  not  extend 
to  this  countrj ;  although  it  is  true  that  many  ancient  English 
statutes,  which  were  in  force  in  England,  before  the  emigraUon. 
of  our  ancestors  fix>m  that  country,  have  been  considered  of  equal 
force,  in  this  country,  with  the  common  law  of  England.    And, 
I  admit,  that  upon  every  question,  where  there  has  been  no 
adjudication  of  court  opposed  to  the  English  common  law,  nor 
any  opposing  statute,  that  the  law,  as  published  in  the  English 
books  of  reports,  is  our  safest  guide ;  and  ought  to  be,  as  it 
generally  has  been,  adopted  by  our  courts,  unless  it  should  be 
repugnant  to  reason,  or  incompatible  with  our  circumstances. 
And,  I  will  not  contend,  but  that  a  statute,  enacted  at  a  period 
when  the  statute  of  Henry  Vill,  respecting  wills,  was  enacted, 
and  of  a  nature  so  generally  applicable  to  the  circumstances  of 
mankind,  in  whatever  country  they  may  be,  as  that  statute 
ought  to  be  of  as  high  authority  as  the  common  law  of  England. 
Yet  this  is  to  be  understood,  invariably,  with  this  exception ; 
that  where  we  have  a  statute  of  our  own  on  the  same  subject^ 
the  regulations  of  our  own  statute  are  the  only  laws  upon  the  sub- 
ject   When  our  statute  is  expressed  in  the  same  language  with 
_  their  statute,  and  *  at  the  time  of  enacting  our  statute^ 
*-        -*  a  construction  has  been  given  by  their  courts  to  their 
statute ;  the  construction  so  given,  ought  to,  and  will  be  considered 
of  very  high  authority :  for  the  using  of  the  same  language,  which 
had  received  a  construction  by  the  courts  of  the  country,  whenco 
we  have  derived  our  law,  amounts  to  a  declaration  by  the  legis- 
lature, that  the  construction  so  given,  was  perfectly  satisfactory 
to  them.    But  when  the  legislature  of  this  country  enact  a  sta- 
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tate,  varying  in  language  from  the  English  statute  upon  the 
flime  subject^  the  provisions  of  their  statu|;e  are  of  no  authority 
with  us;  for  our  own  l^islature  have  chosen  to  provide  such 
laws  upon  the  subject,  as  they  have  judged  most  expedient  for  our 
dieumstanoes.  The  legislature,  in  several  states,  enacted  laws 
upon  the  subject  of  wills,  very  early  after  the  settlement  of  this 
eountry ;  the  provisions  of  which  remain  in  force  at  this  time ; 
which  statutes  vary,  in  many  respects,  from  the  English  statute, 
and  are  our  only  guide.  Nothing,  then,  can  be  claimed  from 
the  statute  of  Henry  Yin,  against  the  power  of  a  wife  to  devise 
her  real  property  hera  Whenever  we  look  into  our  own  statute, 
in  Connecticut,  and  find  no  intimation  that  a  wife  shall  not 
have  a  power  to  devise,  (as  is  the  case  with  us,  and  some  of  the 
other  states,)  if  the  legislature  intended  any  thing  of  this  kind, 
it  is  difficult  to  conceive  why  they  did  not  express  such  inten* 
tion,  at  the  time  of  enacting  those  statutea  (1)  The  English 
statutes  of  S2  and  84  Henry  YIII,  were  well  known ;  and  it  is 
remarkable,  that  our  statute,  in  many  of  its  expressions,  is  a  lit- 
eral copy  of  the  82d  of  Henry  YIII,  with  the  addition  of  all  the 
exceptions  of  the  84th,  only*  that  of  femmea  couvertj  which  is 
omitted.'  Why  there  happened  the  omission  of  that,  which  it  was 
BO  easy  to  have  inserted,  unless  the  legislature  intended  that 
femmes  convert  should  have  full  liberty  to  devise,  is  not  easily 
accounted  for.  Th%t  a  decisive  *  conclusion  in  &vor  p^.  ^^. 
of  the  power  of  the  wife  to  devise,  is  to  be  drawn   ^ 


(1)  Bj  a  late  statate  of  Connecticut^  (1838)  married  women  are  enabled  to  dispose  of 
their  real  and  peraonai  property,  by  will,  in  the  same  manner  as  persona  under  no 
diaatoiliUflw  at  common  law.  Under  this  statue  the  wife  has  the  same  power  of  devis- 
kigf  that  she  possessed  in  England,  prior  to  the  enactment  of  the  statute  of  wills, 
with  thia  one  exception,  Utat  at  common  law  a  female  of  the  age  of  twelve,  might 
make  a  will,  while  by  the  Connecticut  statute,  the  in&nt  of  either  sex  is  required 
to  be  seventeen,  to  be  competent  thus  to  dispose  of  personal  estete. 

In  New  York,  the  wife  may  dispose  of  personal  property  by  will  at  sixteen  years 
of  age.  K.  S.,  6th  ed.,  vol  3,  page  141,  sec.  20,  taken  in  connection  with  the  act 
of  1849,  sea  77,  page  240,  same  volume.  And  at  twenty-one  years  of  age,  she 
may  dispose  of  real  property.  lb. 

For  reference  to  stetutos  of  different  statutes  on  this  subject^  see  note  to  page 
141,  (marg.) 
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from  this  qtuurter,  I  shall  not  pretend ;  for,  if  she  were  disabled 
by  common  law,  she  would  remain  disabled  Bat  the  infereneo 
is  a  fair  one,  that  the  legislature  which  enacted  the  law,  did  not 
intend  to  lay  her  under  any  constraint  by  statute.  (1) 

I  trust  that  I  have  already  shown,  that,  at  common  law,  she 
possessed  the  same  power  of  devising  whatever  could  be  devised, 
as  the  rest  of  the  community ;  and  that  the  restraints  of  the  sta* 
tute  of  Henry  Vlil,  have  not  the  smallest  operation  in  this  ooon** 
try ;  and  that  we  find  no  restraint  in  the  statute  of  our  own,  to 
which  I  have  adyerted.  But  we  have  an  additional  dauae  in*> 
serted  in  our  statute,  at  the  revision  of  the  laws  in  1784.  Upon 
the  re-enacting  of  that  statute,  this  additional  clause  was  inserted, 
viz. :  "  and  aU  others  legaliy  incapable,"  immediately  after  the 
exceptions  mentioned  in  the  statute.  Has  this  addition  made 
any  alteration  ia  the  law  ?  Most  certainly  not :  It  only  informs 
us  that  persons  legally  incapable  of  devising,  could  not  devise ; 
which  would  have  been  the  case  whether  enacted  or  not  All 
that  can  be  inferred  from  this  statute,  is,  that  it  was  a  cautious 
declaration,  that  the  general  license  given  to  devise,  should  not 
be  extended  to  those  who  wereyi^-by  law,  incapable  to  devise. 
The  inference  is  again  to  be  made,  that,  if  the  l^slature  had 
intended  to  restrain  wives  from  devising,  they  would  hav^  added 
it  to  the  other  exceptions  mentioned  in  the  statute. 

And  on  the  other  hand,  I  will  admit)  that  they  did  not  intend 
to  give  them  license,  if  there  were  any  legal  incapacity  attending 
them,  resulting  from  a  state  of  oovertura  They  are,  then,  pro- 
hibited from  devising  by  no  statute,  unless  that  prohibition  is  to 


(1)  The  late  English  dedsions  upon  this  subject,  are  to  be  examined  with  refer- 
ence to  a  statute  of  1  VictOTia^  ch.  36,  which  has  oonsiderahlj  altered  the  law  of 
devises.  In  the  year  1833,  the  English  property  oommissioners  recommended  the 
enactment  of  a  statute  disabling  an  infant  from  making  a  will,  in  any  case ;  and  to 
cany  out  this  suggestion,  the  statute  of  Victoria  was  passed,  under  which  bo  will 
of  a  person  under  age,  or  a  married  vxymaof^  is  valid,  except  such  a  will  as  might 
have  been  made  by  a  married  woman  prior  to  the  passing  of  the  act  The  effect  is 
that  a  married  woman  in  England,  may  stiU  make  a  will  of  personal  estate,  with 
her  husband's  consent,  and  a  will  of  real  or  personal  estate  settled  to  her  separate 
use ;  and  she  may  also  make  an  appointment  by  will  in  pursuance  of  a  power  to  ba 
executed,  notwithstanding  the  coverture. 
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be  fi>and  in  the  sweeping  daosei  and  aU  others  legc3Bg  incapabJe^ 
which  supposes  some  pie-existing  law,  which  creates  the  incapa- 
Gitj ;  and  that  can  be  no  other  than  the  common  law.  It  can- 
not *  be  undexstood  in  this  sense,  viz^  that  all  those  who 
were  incapable  of  devising  lands,  by  comntion  law,  shall  *-  -' 
still  be  incapable ;  for  this  would  amount  to  a  prohibition  of  all 
persons  to  deyise,  and  would  render  the  statute  of  wills  nuga« 
toiy :  Eor,  by  the  common  law,  no  person  could  devise  real  pro- 
perty ;  all  were  l^ally  incapable.  To  understand  the  statute  in 
this  way,  would  be  to  suppose  that  the  statute  declares,  that  all 
may  devise,  except  such  as  are  legally  incapable ;  and  that  all 
peraons  are  legally  incapable :  Of  consequence,  a  license  to  devise 
resl  property,  is  given  to  no  person.  The  absurdity  resulting 
fipom  this  construction  of  these  words,  must  prevent  its  being 
admitted  as  just  The  genuine  construction  of  the  prohibition,  I 
conceive  to  be  this :  that  where  there  is  no  legal  incapacity  of 
devising,  graerally,  such  subjects  as  are  at  common  law  devisa> 
blCy  liberty  is  granted  to  devise  lands ;  or,  in  other  words,  lands, 
by  this  statute,  are  put  upon  the  same  footing  with  other  pro- 
perty, relative  to  their  capacity  of  being  devised :  So  that,  when- 
ever a  person  is  found  capable,  by  law,  of  devising  other  pro- 
perty, that  same  person  may  devise  lands ;  and  those  who  are 
l^ally  incapable  of  devising  other  property,  cannot  devise  lands. 
CSan  an  idiot,  at  comiaon  law,  devise  his  personal  property  7  If 
he  can,  then,  if  there  had  been  no  prohibition  in  the  statute,  he 
may  also  devise  his  real  property.  If  he  cannot,  this  statute 
gives  him  no  license  to  devise  it  Could  a  femme  covert^  at 
common  law,  devise  such  property,  as  was,  by  the  common  law, 
devisable  7  I  flatter  myself  that  it  has  been  demonstrated  that 
she  could.  I  apprehend,  then,  on  every  construction,  the  con* 
dusion  fiiirly  follows;  that  she  may,  in  Connecticut,  and  in 
many  other  states,  where  there  are  no  prohibitory  statutes,  devise 
her  real  property.  See  a  case  in  Ambler,  627,  where  the  hus- 
band had  covenanted,  that  she  should  have  power  to  devise  her 
real  property,  and  she  did  so  *  devise ;  but  it  was  holden 
that  such  devise  was  void :  for,  by  84  Henry  YIII  she  ^  ■' 
was  rendered  incapable  of  devising  real  property ;  and  that  the 

82 
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husband  oould  not  remove  the  disability  created  by  statute. 
Many  aathorities  were  produced  to  show,  that  the  husband's 
agreement  had  rendered  the  will  of  wives  valid.  The  court 
observed,  that  all  the  cases  were  of  wiUs  of  personal  property ; 
and  said,  that  there  could  be  no  doubt  but  that  a  husband  could 
give  his  wife  powet  to  devise  personal  property,  but  not  real,  be- 
cause the  statute  forbids  it  This  must  be  conclusive,  that  the 
common  law  never  created  any  disability  in  a  wife  to  devise, 
any  more  than  in  any  other  person ;  for,  if  it  did,  the  will  of  the 
husband  could  no  more  remove  a  disability  created  by  common 
law,  thap  one  created  by  statute.  (1) 

The  case  of  Forse  and  Hembling,  4  Coke,  60,  has,  in  argument, 
been  often  relied  on  to  prove  that  there  is  an  incapacity,  result- 
ing from  a  state  of  coverture,  to  devise,  independent  of  the  sta- 
tute. I  have  never  been  able  to  apprehend  how  that  case  con- 
tributes, in  the  smallest  degree,  to  prove  that  doctrine.  The 
case  is  simply  this :  Susan  devises  her  lands  to  Benjamin,  and, 


(1)  Kanied  women  are  considered  incapable  of  making  a  will  of  lands,  where  no 
statute  of  the  sta^e  gives  them  such  power.  Osgood  v.  Breed,  13  Mass.,  225 ;  Man- 
ton  V.  Morton,  6  K.  H.,  205;  West  v.  West,  10  ^rg.  and  Rawlo,  445.  The 
statute  of  1849,  of  New  York,  gives  numied  women  power  to  make  devise  of  real 
property,  as  if  sole.  For  the  section  of  the  statute  conferring  this  power,  and,  also^  for 
references  to  statutes  of  other  states,  authorizing  married  women  to  make  wills  of 
their  property,  see  note  to  page  233.  • 

The  general  principle  is  said  to  be,  that  a  married  woman  cannot  devise,  and  the 
cases  in  which  she  may  dispose  of  property  by  will,  are  exceptions.  2  Kent's  Com., 
1^0;  1  Bob.  on  Wills,  23.  As  the  statutes  on  this  subject  are  so  numerous  and 
decisive  of  the  question  in  most  of  the  states,  it  is  not  now  necessary,  for  prao- 
tioal  purposes,  to  inquire  whether  coverture  is,  per  se,  a  disqualification.  That  ft 
married  woman  may,  in  those  states  where  there  is  no  statute  prohibition,  dispose  of 
her  separate  property,  settled  upon  her  by  the  covenant  of  her  husband,  either  before 
or  after  the  marriage,  and  also  of  all  such  chattels  as  she  holds,  en  outer  droit,  with- 
out the  license  of  her  husband,  by  will,  and  that  such  disposition  will  be  sustained 
by  a  court  of  equity,  are  propositions  supported  by  the  authority  both  of  common 
sense  and  of  the  decisions.  But  it  is  said  that  an  instrument  made  to  devise  such 
property  cannot  be  called,  in  strictness,  a  Will,  but  something  in  the  nature  of  an 
appointment  which  the  husband  by  his  covenant  is  bound  to  allow,  and  it  is  so  con- 
sidorod  by  the  elementary  writers.  1  Boberts  on  Wills,  24 ;  2  Kent's  Com.,  17L 
The  operation  of  the  instrument  when  carried  into  effect  is  the  same,  whether  it  be 
called  an  appointment  or  a  will,  and  the  learned  disquisitions  of  the  authors,  to  prove 
that  it  is  the  one  or  the  other,  cannot  be  regarded  as  of  much  importance. 
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afierwards,  marries  him,  and  dies ;  and  the  husband  could  not 
fake  the  lands;  and  why  not?  Because  the  statute  prohibits  a 
femme  covert  from  making  a  will  of  real  property.  If  it  be  ob- 
jected that  the  statute  could  not  operate  upon  it,  because  Susan 
was  sui  juris^  at  the  time  of  making  her  will,  the  answer  is :  It 
is  a  well  known  maxim  of  the  common  law,  that  the  testator 
must  be  not  only  capable  of  devising  at  the  time  of  making  the 
will,  but  also  at  the  time  of  consummating  it ;  at  which  time  she 
was  incapable  of  making  a  will,  being  then  a  married  woman. 
This  doctrine  was  established  in  a  case  in  Plowden.  To  this 
role  there  is  no  exception,  only  in  the  case  of  a  will  being 
*  made,  and  the  testator  becoming  afterwards  non  compos 
mentis.  ^        ■* 

At  this  day  I  very  much  question  whether  a  court  would 
establish  such  a  will,  where  a  considerable  length  of  time  had 
elapsed  since  the  testator  became  non  compos  mentis;  especially 
if  there  had  been  any  very  material  change  in  the  circumstances 
of  his  property  and  family,  so  that  the  legatees  would  be  provi- 
ded for,  in  a  manner  very  different  firom  what  was  the  manifest 
intention  of  the  testator;  as  where  A  made  his  will,  and  gave  to 
his  daughters,  B  and  C,  one  thousand  dollars  each,  to  be  paid 
out  of  his  personal  property,  and  to  D  and  E,  his  sons,  he  gave 
his  real  property,  to  be  divided  betwixt  them,  of  the  value  of 
four  thousand  dollars.  Soon  after,  the  testator  became  deranged, 
and  utterly  incapable  of  making  a  will,  and  lived  many  years, 
during  which  time  his  personal  property  was  so  spent  that,  after 
the  debts  were  paid,  there  was  nothing  left  for  the  daughters, 
and  the  sons  received  the  whole  of  the  real  estate. 

The  principles  which  govern  in  other  cases,  if  applied  to  this, 
woxdd  warrant  a  decision  that  there  was  an  implied  revocation  of 
the  will ;  for  nothing  can  be  more  apparent  than  that  the  testator 
meant  to  provide  for  his  daughters  out  of  his  estate.  To  guard 
against  such  events  as  these,  the  law  considers  the  marriage  of  a 
woman  a  revocation  of  her  will  which  she  made  when  a  femme 
sole;  for  she  is,  by  law,  rendered  incapable  of  making  a  will 
after  marriage. 

A  femme  covert,  by  the  custom  of  London,  may  convey  her 
land  by  deed  enrolled ;  but  must  be  examined  by  a  magistrate, 
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whether  she  does  it  freely.  Hob.,  225.  If  there  were  any  disa- 
bility to  convey,  resulting  from  a  state  of  coverture,  this  custom 
could  not  exist ;  for  it  would  be  deficient  in  an  essential  qualifi- 
cation of  a  custom,  viz.,  that  it  must  be  reasonable:  for,  surely, 
'  nothing  *  can  be  more  unreasonable  than  to  admit  that  to 

I-  -'be  law,  in  any  place,  which  admits  an  act  to  be  valid 
which  is  done  by  a  person  utterly  incapacitated  to  do  it  A 
custom  that  the  act  of  an  idiot,  or  lunatic,  should  be  bindings 
would  be  an  unreasonable  custom ;  and  yet  not  more  so  than  to 
admit  the  act  of  a  femme  covert  to  be  valid  if  coverture  incapaci- 
tates her  to  do  it 


[nei]  *  CHAPTER  xm. 

Of  Mabbiaob  beiko  ▲  Revocation  of  thb  Will  of  a  Witb 

ICADB  BBFOBS  MaBBIAOE.     Of  HEB  SEP  ABATE  PbOPSBTV.     Of 
BETTLBMEirrB    ON  A  WiFE    BY    MINOB   HuSBANDS.      Of  MaB- 

biaob  Settlements  bt  Husband  on  Wife,  befobb   aivd 

AFTSE  MaBBIAGE. 

It  is  often  said  in  the  books,  that,  if  a  wife  make  a  will  and 
marry,  that  the  marriage  is  a  revocation  of  the  will.  This  pro- 
position seems  to  be  very  questionable.  It  certainly  prevents 
the  will  from  having  the  operation  that  was  intended;  in  most 
cases ;  and,  in  those  cases,  marriage  may  be  considered  as  a 
revocation.  But  there  are  cases  where,  I  apprehend,  it  may  have 
the  operation  intended.  If  a  woman  marry,  having  disposed  of 
her  personal  property  in  possession  by  will,  the  marriage  gives 
it  to  the  husband ;  and,  on  the  death  of  the  wife,  there  is  no  such 
property  for  the  will  to  operate  upon.  So,  too,  if  a  wife  before 
marriage,  should  have  made  a  will  of  her  lands,  it  is  said  that 
this  is  a  revocation  of  her  will ;  and  it  must  be  admitted  that  this 
seems  to  be  the  language  of  the  court  in  4  Coke.  It  is  true  that 
such  a  will,  in  England,  cannot  have  any  effect;  but  I  do  not 
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wpfstAead  that  ihe  troe  reason  is,  that  marriage,  in  all  cases,  isa 
revocation  of  the  will  of  the  wife.  It  is  necessary  that  the  per* 
8QQ  who  makes  ibe  will  shonld  have  the  power,  both  at  the 
iDceplion  of  the  will  and  at  the  consummation  of  it ;  and,  by  the 
statute  of  Henry  YHI,  a  married  woman  has  no  power  to  make 
a  will  of  lands.  It  is  reasonable  that  a  will,  made  before  mar- 
riage, should  have  ♦  no  eflfhct ;  for  it  would  often  happen  - 
that,  after  a  lapse  of  years,  whilst  she  was  a  married  ^  ^ 
woman,  there  would  be  a  total  change  with  respect  to  her  fiimily 
oonnectioQS ;  and  those  persons  who,  at  the  time  of  making  the 
will,  were  the  objects  of  her  bounty,  have  ceased  to  be  such. 
The  truth  is,  no  instrument  ought  to  be  considered  as  a  will  after 
ihe  testator's  freedom  of  disposing  is  taken  away,  so  that  no 
alteration  respecting  the  property  disposed  of  can  be  made. 
Marriage  is  a  revocation  of  a  will  only  in  such  cases  where  the 
marriage  gives  to  another  the  properly  disposed  o^  and  in  those 
cases  when,  aftier  marriage,  she  cannot  alter  the  disposition  made 
before.  If  this  be  the  true  point  of  light  in  which  this  subject 
OQght  to  be  considered,  then  a  will,  by  a  Jemme  sole^  of  her  choses, 
who  marries  and  dies  before  her  husband  has  reduced  them  to 
possession,  will  be  good ;  for  these  are  not  given  to  the  husband 
hy  the  marriage  until  he  does  reduce  them  to  possession ;  and 
there  is  no  disalnlity  arising  from  coverture  which  will  prevent 
her  from  making  a  will  of  those  during  the  coverture.  (1) 


(1)  In  Ambler,  627,  and  Forse  v.  HembUug,  4  Coke's  IL,  61,  a,  the  proposition  is 
opreesfy  laid  down,  that  a  woman's  marriage  alone  is  a  revocation,  or  rather  a 
eomlermand  of  her  will,  if  she  dies  in  her  husband's  lifetime.  In  the  case  in 
Ooke,  it  was  otijeeted  that,  altbough,  upon  the  marriage,  the  power  of  the  wife  to 
reroke  her  will  had  ceased,  still  there  was  no  reason  whjr  the  marriage  should  be  a 
eoontsnnand ;  for  if  a  man  mmo  amino  made  his  will,  and  afterward  became  nu:i 
an^poa  mmHB^  he  ooold  not  conntermand  his  wtll,  but  jet  his  disability  was  no 
levoeatioa.  But  the  court  were  unanimous  that  the  will  was'  revoked  hy  the  mar- 
riage, because  the  making  of  the  will  was  but  the  inception,  as  it  does  not  take 
elbct  till  after  the  death  d  the  devisor;  so  it  would  be  against  the  nature  of  a  will 
tiui  he  who  makes  it,  being  in  sound  mind,  cannot  countermand  it 

It  wia  be  observed  that  the  statement  of  the  foregoing  cases  contains  the  propo- 
iitioii  that  the  wife  should  die  in  the  husband's  lifetime.  Afterwards,  in  Ootton 
t.  Sajer,  2  P.  Wms.  Bep.,  524,  and  in  Mrs.  Lewis'  case,  4  Bums'  Eccl.  Law,  C,  47, 
it  was  held  that  a  will  made  bj  a  woman  was  so  totally  rerdced  by  marriage  thai 
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« 

A  wife  may  have  separate  properly,  distinct  irom  her  husband 
in  which  the  husband  has  not  any  interest,  both  in  personal  and 
real  estate.  This  is  frequently  effectuated  bj  marriage  settle- 
ments, in  which  certain  property  is  given  to  her  sole  and  sepa- 
rate use.  It  may  be  so  giveu,  by  any  person,  by  deed  or  will, 
after  she  is  married ;  and  in  such  estate,  if  it  be  real  property, 
the  husband  is  not  entitled  to  the  usufruct  during  coyerture,  nor 
to  the  courtesy  after  her  death.  If  it  be  personal,  he  has  not  any 
interest  in  it,  or  control  over  it  Estates  so  given,  were  formerly 
in  all  instances,  conveyed  to  trustees  for  the  use  of  the  wife ;  and 
the  wife  had  the  whole  control  and  management  of  the  estate,  (a) 
The  rule  is,  that  she  may  do  what  she  pleases  with  such  estate, 
by  any  instrument  which  she  makes ;  and,  unless  in  the  grant^ 
r»i  AQ1  ^^  ^^  made  *  necessary  for  her  to  join  with  the  trustees, 
t-        ^  she  may  do  it  without  them.  (1)  - 

(a)  8  Attc,  0B6;  Banbury,  18T. 

it  oonld  not  revive  on  the  snbflequent  death  of  the  huiband.  In  Doe  v.  Staple^ 
2  Term  Bep.,  684,  the  oourt  do  not  aeem  to  have  been  nnanimous  on  thie  pointy 
though  the  opinion  of  Lord  Kenton  was  in  fator  of  the  proposition.  The  opinion 
of  Chancellor  Ekitt  also  ooinddes  with  that  of  Lord  Exnton,  4  Kent's  Com.,  620^ 
as  does  also  that  of  Mr.  Boper  in  his  learned  and  aocurate  treatise  on  the  law  of  Hus* 
band  and  Wife,  voL  2,  p.  69.  The  <yiestion  in  New  York  is  put  at  rest  hj  an  express 
provision  of  the  statute  declaring  that  the  will  is  revoked  by  the  sabsequent  mar- 
riage. Bev.  Stat.|  New  York,  voL  3  (5th  ed.),  pi  145,  sec  39. 

And  the  act  of  1833,  of  Pennsylvania,  providing  that  the  will  of  a  single  woman 
should  be  revoked  hj  her  subsequent  marrisge^  was  held  not  to  be  repealed  by  Hm 
aot  of  1848,  securing  the  rights  of  married  women.  Will  of  Anne  Joeeplmie  Fran- 
sen,  26  Penn.,  202. 

In  New  York,  "  if,  after  the  making  of  any  will  disposing  of  the  whole  estste 
of  the  testator,  such  testator  shall  marry,  and  have  issue  of  such  marriage,  bom  in 
his  lifetime  or  after  his  death,  and  the  wife  or  the  issue  of  such  mairiage  shall  be 
living  at  the  death  of  the  testator,  su(^  will  shall  be  deemed  revoked,  unless  pro- 
vision shall  have  been  made  for  such  issue  by  some  settlement^  or  unless  such  issue 
shall  be  provided  for  in  the  will,  or  in  such  way  mentioned  therein  as  to  show  an 
intention  not  to  make  such  provision ;  and  no  other  evidence  to  rebut  the  presump* 
tion  of  such  revocation  shall  be  received.**  B.  S.,  New  York  (5th  ed.X  voL  3,  p.  145^ 
sea  38.  And  in  Hauns  v.  Van  Du  Burgh,  1  Denk^  27,  when  marriage  and  the 
birth  of  a  child  were  treated  as  a  revocation  of  the  will,  it  was  held  that  the  pre- 
sumption of  a  revocation  might  be  repelled  by  slight  droumstanoea.  See^  alaov 
Adams  v.  Winue,  7  Paige,  97 ;  Langdon  v.  Aster's  executors,  16  N.  Y.  (2  SmithX  9. 

(1)  The  validity  of  marriage  settlements^  to  plaoe  property  nnder  the  separate 
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Of  late  jeaiBi  it  is  no  uncommon  thing  for  an  estate  to  be 
given  direcdj  to  the  wife,  to  her  separate  use,  without  the  inter* 
YeDtion  of  trustees,  (a)  Doubts  have  been  entertained  respecting 
the  oorrectness  of  this  practice ;  but  those  doubts  are  now  at  an 
end ;  (&)  and  it  is  settled  that  this  can  be  done ;  and  any  words 
in  &e  instrument,  under  which  she  claims  a  separate  property, 

(•)  1  Yes^  618.    (b)  1  P.  Wms^  127 ;  3  id.,  316. 


eantrol  of  the  wife,  has  long  been  recognized  both  in  England  and  the  United  States. 
AjDong  the  Torj  nnmerous  cates  thus  aanotioning  their  ralidity,  may  be  cited  the 
IbDowing:  Brown  «.  Jonea,  1  Atk.,  190 ;  IGddleoome  «.  ICarlow,  2  Atk^  519 ;  Todd 
T.  Stokea,  1  Salk.,  116;  Lord  Rodnej  «.  Chambers,  2  East,  383;  Nourse  v.  Graig^ 
6Bos.  aPuH,  148;  Ward  «.  Shallett,  2  Yesey,  16;  Lady  Arundel  «.  Phipps,  10 
Yeaey,  139 ;  Cook  «.  Wiggins,  10  Yesey,  191 ;  St  John  v.  St  John,  11  Yesej^ 
630; ;  PiilTertoft  v.  Palrertoft,  18  Yesey,  92 ;  Hindley  «.  Westmettth,  6  Bam.  k 
OnaL,  200 ;  Reade  v.  Liyingston,  3  John.  Oh.  Bep.,  481 ;  Keth.  Ep.  Chwrdi «. 
Jaqnesn  1  John.  Gh.  Bep.  66 ;  Bogers  9.  Bogers,  4  Paige's  Ch.  Bep.,  616 ;  Shelthar  w, 
Gngorj,  2  Wend.,  422 ;  ICagniac  e.  Thompson,  1  Bald.  G.  0.  XT.  S.  Bep.,  344  ;  Boane 
f.  Beam,  1  Waah.,  37 ;  Picqaet  t.  Swan,  4  Kason,  443 ;  Sexton  «.  Wheaton,  8  Wheat, 
229;  Ballard  «.  Briggs,  7  Pick.,  533 ;  Bundle  v.  Hurgatrojd,  4  Dallas,  304;  Soott 
f.  Lofraiae^  6  Munf.,  117 ;  Bnj  «.  IHidgeoii,  ibid.,  132 ;  Tynoa  v.  Tyson,  2  Hawks, 
472;  C^oetwaite  v.  Huttinson,  3  Bibb^  37 ;  Nichols  «.  PaUner,  6  Day,  47;  Tunno 
fL  TraasTant,  3  Deeaua,  269 ;  /Lbrams  «.  Whitaian,  4  ibid.,  265 ;  Elms  v.  Hughes,  3 
ibid.,  158;  Souverbye  «.  Arden„  1  John.  Gh.  Rep.,  240;  Gniger  e.  Douglas,  Yioe 
Chan.  Ct.  N.  T.,  17  Dea,  1845 ;  Woodcock  «.  Honoton,  1  GolL,  273. 

1m  the  forsgomg  caaes  the  doctrine  of  marriage  settlements  is  discussed  in  all  its 
ramillcationa.  Although  the  opinions  of  the  courts  may  be  found  to  differ  in  some 
Mfliqg  minntisB,  yet  the  principles  generally  inculcated  are  the  same,  and  m  all  thsir 
eflbet  to  place  property  at  the  entire  disposition  and  control  of  the  wife,  expUdtly 
leoognized.  Ae  to  the  other  method  of  acquiring  separate  property  by  the  wife,  the  fol- 
lowing  cases  may  bo  cited :  Tyrrell  «.  Hope,  2  Atk.,  558;  Darley  v.  Dariey,  8  Atk., 
399;  Harklay  v.  Harie,  6  Yesey,  540 ;  Piitchard  «.  Ames,  1  Turn.  A  By.,  2^2;  Bea- 
bls  9.  Dodd,  1  Term,  193 ;  Horseman  v.  Abbey,  1  Jaa  &  Walk.,  881 ;  Jameson  v. 
Biady,  6Serg.  &  Bawle^  467 ;  Torbert «.  Twinhig,  1  Teates,  432 ;  Perry  e. Boileau, 
19 Sarg.  a  Bawle^  208;  Evans  v.  Knox,  4  Bawle,  497 ;  Smiths.  Smith,  6  Hunf., 
58L 

Property  owned  by  the  wife  on  marriage,  and  what  accrues  to  her  after  marriage, 
by  inherilanoe,  gifU  grant,  devise  or  bequest,  from  any  pMwm  other  than  her  hus- 
band, are  made  her  sole  and  s^iarate  proper^  hi  New  Y(^  Sea  1,  Act  of  184% 
of  Hew  Toric  And  ch.  90,  Laws  of  1860,  of  New  York,  provides,  that  the  pro- 
perty wbidi  any  married  woman  acquires  by  her  trade^  taasiness,  labor  or  servioei, 
canned  on  or  perfbrmed  on  her  sole  or  separate  account,  uiaU,  notwithstanding  her 
nurriage  be,  and  remain  her  sole  and  separate  property.  For  provisions  of  other 
in  regard  to  this  snlject^  see  note  to  page  49,  mUk 
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are  sufficient^  provided  they  axe  dearly  indicatiTe  of  saeh  inten- 
tion.  In  8  Brown  in  Oan.  it  was  determined,  that  a  legacy  to  a 
wife ;  in  which  were  the  following  words,  viz.,  "  her  receipt^  to 
be  a  sufficient  discharge  to  the  executors  f  was  her  separate 
property ;  and  that  those  words  were  equivalent  to  the  words 
''  her  sole  and  separate  use ;"  and  there  is  a  case  there  cited,  by 
which  it  appears,  that  it  had  been  held,  that  the  words,  "die 
wife's  receipt  shall  be  a  sufficient  discharge,"  notwithstanding  a 
legacy  given  to  the  wife,  (o  be  paid  to  her^  without  any  other 
words,  it  is  not  her  separate  property,  and  no  marital  right  is  affeo- 
ted  thereby.  The  words,  "  to  her  sole  and  separate  use,"  are  not 
necessary ;  but  they  must  be  such  words,  which  show  a  decided 
intention  that  the  husband  shall  have  no  interest  whatever  therein. 
6  Yes.,  657.  A  legacy,  to  be  paid  into  the  proper  hands  of  the 
wife,  is  her  separate  property.    5  Ves.,  545.  (1) 


(l)Bat  the  intentiim  of  the  teetatoTi  to  depriye  the  husband  of  mj  benefit  from 
the  legacy  must  be  dear,  and  apparent  on  the  face  of  tiie  instrument  oonveying  it| 
or  his  right  will  not  be  exdaded.  Thus,  a  devise  "  in  trust  to  sell,  and  out  of  tin 
produce  to  purchase  in  the  trustees*  name,  an  annuity  for  the  wife  of  D.  and  to  p^ 
the  same  to  her  and  her  assigns,"  was  held  not  to  ezdude  the  husband's  rigfal» 
though  living  apart  firom  his  wife.  Dakins  v.  Beresford,  1  Ch.  Gas.,  194;  see,  alao^ 
Carroll  y.  Lee,  3  Gill  and  John.,  604 ;  and  a  direction  "  to  pay  to  her,  to  and  for 
her  own  use,'*  and  a  legate  to  a  woman  **  for  her  own  use  and  benefit"  were  held 
not  to  give  a  separate  interest  to  the  wifift  to  the  exclusion  of  the  husband.  Jaoobfl 
«.  Amyatt,  1  Madd.,  876;  and  see  3  Vesey,  166;  5  id.,  517.  But  a  legacy  to  % 
feme  covert  ^  for  her  own  use  and  at  her  separate  disposal"  vests  in  her  a  separale 
estate.    Pritchard  v,  Ames.,  1  Turn,  and  Ry.,  223. 

Held  in  the  fc^owing  cases,  that  no  particular  words  were  necessary  to  create  a 
separate  estate ;  but  that  it  is  only  necessary  that  the  deed  should  deariy  maniftat 
the  donor's  intention  to  exdude  the  marital  rights  of  the  husband.  Beaufort  0.  Col- 
lier, 6  Humph.,  48T ;  Newman  «.  James,  12  Ala.,  29 ;  Clerke  v.  Windham,  id., 
798.  But  the  deed  must  convey  an  intention  to  exdude  the  marital  rights  of  the 
husband.  Welch  9,  Welch,  14  Ala.,  76.  A  gift  to  a  trustee  for  the  use  of  a  mar- 
ried woman  does  not  create  a  separate  estate.  Ibid. :  and  see,  also,  Fritt^s  adm'rv. 
ColweIl*s  adm*r,  31  Penn.,  228.  It  was  held  in  Pennsylvania,  that  the  married 
woman's  act  of  1848,  was  intended  to  provide  against  the  liability  of  her  eetate  for 
her  husband's  debts,  but  not  to  give  her  the  absolute  right  to  dispose  thereof  as  a 
feme^oUj  without  her  fa|sband's  consent  Pettit  v.  Frets,  33  Penn.,  118.  Audit 
was  hdd,  that,  under  the  act  of  1848,  a  married  woman  may  have  a  separate  estate 
not  subject  to  the  control  of  her  husband,  but  it  is  necessary  that  she  own  it  as  hers 
before  marriage,  or  that  she  acquired  it  afterwards,  and  it  must  be  shown  in  what 
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It  has,  likewise,  been  a  question,  where  separate  property  has 
been  given  to  the  wife  without  the  intervention  of  trustees, 
whether  the  intention  of  the  testator,  or  grantor,  could  be  carried 
into  execution  so  as  to  prevent  the  creditors  of  the  husband  from 
intermeddling. 

Lord  CowPKft,  in  the  case  of  Harvey  v.  Harvey,  P.  Wms., 
126,  seenis  to  suppose  that  trustees  were  necessary ;  but  I  take  it 
not  to  be  necessary  to  name  any  person  as  trustee ;  and,  in  such 
case,  the  law  considers  the  husband* as  trustee,  and  in  ^^^^,^ 

r    164:1 

that  character  he  must  hold  the  property  for  his  wife.  In  *■  ■' 
P.  Wms.,  816,  it  was  holden  that,  where  Vifemme  couverte  was  devi- 
see of  lands,  to  her  separate  use,  and  no  trustees  were  appointed, 
that  her  husband  was  trustee ;  and,  although  the  husband  had 
become  a  bankrupt,  yet  the  devised  premises  were  not  subject  to 

manner  she  acquired  it.    Mere  evidenoe  that  she  purchased  it,  is  not  sufficient. 
The  presumption  is  that  the  purchase  is  with  fUnds  of  her  husband.    Bradford's 
Appeal,    29    Penn.,    613;   Toplej    v.   Topley's  admV,    31   id.,  328;  Walker  v 
ReaoBf,  36  id.,  410;  Gillespie  v.   Miller,  37   id.,    247.    To  enable  a    married 
wmnaD  to  acquire  and  hold  property  against  the  creditors  of  her  husband,  she  must 
make  it  dearly  appear,  that  the  means  of  aoquisition  were  her  own  independent  of 
ber  husband.    Auble's  adm'r  v.  Mason,  35  Penn.,  261.    Money  received  by  the  hus- 
band from  his  wife*s  estate,  is  presumed  to  have  been  received  for  her,  and  an  agree- 
neat  to  repay  it,  wiU  be  binding  on  the  husband^s  estate.    Johnston  v,  Johnston's 
adnPr,  31  Penn.,  450.    Where  a  married  woman  purchased  a  livery  stock  from  her 
fiufaer  as  her  separate  property,  and  carried  on  the  business  in  her  own  name,  her 
hosband  serving  her  as  hostler,  witliout  contrivance  or  collusion  between  them,  it 
was  held,  that  such  a  case  was  within  the  married  woman's  act  of  1848.    And  that 
the  act  did  not  require  the  use  and  possession  of  the  property  by  the  wife,  to  be 
ezdusive  of  her  husband.    Manderback  v.  Mock  et  i«b.,  29  Penn.,  43.    Held  in 
New  York,  that  Uie  property,  which  a  married  woman  may  hold  as  her  separate 
estate^  under  the  acts  of  1848,  1849,  must  be  acquired  by  inheritance,  gift,  grantt 
devise  or  beqneat  from  some  person  other  t1ian  her  husband.    Rider  v.  Hulse,  33 
Barb.,  264.     The  fruits  of  her  own  labor,  or  the  profits  or  income  of  any  business 
in  which  she  may  have  embarked,  do  not  fall  witliin  the  meaning  of  those  statutes. 
lUd.    But,  as  to  the  fruits  of  her  labor  and  business,  see  statute  of  1860,  ch.  90, 
pagi»  157,  of  Laws  of  New  York,  1860.    When  a  promissory  note  is  indorsed  over 
and  delivered  to  a  married  woman  by  the  payee,  the  property  in  the  note  vests  in 
her  according  to  the  statute  for  the  acquisition  of  property  by,  married  women. 
Dillaye  v.  Parka,  31  Barb.,  132.    And  it  was  held  in  Ga^  v,  Dauchy,  28  Barb., 
622,  that  the  wife  may  confer  upon  her  husband  the  use  or  income  of  her  sepa- 
rate estate  as  a  gift ;  and  her  acquiescence  or  assent  to  its  receipt,  or  use  by  him  is 
e?idenoe  of  a  gift,  by  her. 
Held,  in  Maine,  that  the  act  of  1847,  embraces  all  rights  in  real  estate,  wliichthe 
33 
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the  bankruptcy,  for  his  interest  therein  was  onljr  that  of  a  person 
holding  the  legal  title  as  trustee  solely  for  the  benefit  of  another. 
This  doctrine  is  confirmed  in  Bunbury,  187,  and  in  a  case  in  S 
Atkins,  899 ;  and  there  is  a  case  in  Bunbury,  205,  where  it  waa 
held  that  a  gift  from  the  husband  to  the  wife,  for  her  separate 
use,  was  valid,  and  the  husband  became,  in  equity,  a  trustee  of 
this  property  for  his  wife.  (1) 

A  gift  to  a  son's  wife,  on  the  wedding-night,  (a)  by  his  fiither, 
of  diamonds,  has  been  held  to  be  her  separate  property,  and  not 
paraphernalia. 

ft 

wife  shall  acquire  during  ooverture  as  well  as  those  acquired  before  oorertun^  and 
that  the  word  grant  applies  to  all  conrejances  by  deed  which  are  not  gifts.  Fedc 
and  o'rs  v.  Walton,  26  Yt,  82.  A  separate  estate  may  be  vested  in  a  /erne  wdU  aa 
well  as  in  a  married  woman,  which  will  be  good  against  the  husband's  marital  rie^ 
after  mairiage.  Feers  v.  Brooks,  12  Qea,  195. 

A  testator,  by  his  will,  gave  to  A.,  a  married  woman,  an  annuity  for  life,  for  her 
separate  use,  and  by  a  codicil,  gare  to  A.,  in  addition  to  the  legacy  mentioned  fai 
his  will,  the  sum  of  300  pounds.  No  legacy  had  been  given  to  A.  by  the  wilL 
Held,  that  A.  was  entitled  to  the  300  pounds  for  her  sepante  use.  Warwidc  «. 
Hawkins,  13  Eng.  Law  and  Bq.,  174. 

(I)  That  property  may  vest  in  the  wife,  without  the  appointaaent  of  a  trustee,  is 
the  doctrine  of  all  the  lake  leading  cases,  and,  where  there  is  no  trustee  appointed, 
the  husband  will  be  considered  as  such,  at  least  in  equity.  Hawkins  v.  Coulter, 

2  Porter's  Ala.  Bep.,  463;  Picquet  v.  Swan,  4  Mason's  Bep.,  455;  Carroll  v.  Lee^ 

3  Gill  ft  John.,  604;  Wallingsford  v.  Allen,  10  Peter's  Rep.,  583 ;  see,  also^  Tyler  «. 
Lake,  4  Simons'  Bep.,  144.  In  Faulkner  r.  Faulkner  (says  Ch.  J.  Kent,  in  2  K. 
C,  163,  in  notia\  3  Leigh's  Yirg.  Rep.,  256,  it  was  decided  that,  at  law,  a  marriage 
settlement,  without  the  intervention  of  a  trustee^  would  not  avail  to  secure  the 
property  to  the  wife  as  against  the  husband ;  and  such  is  also  the  doctrine  of  Krop- 
son  V,  Simpson,  4  Dana's  Ky.  Bep.,  141,  where  it  is  said  that,  though  a  valid 
agreement  between  husband  and  wife  for  a  separation,  and  for  a  separate  allowanoe 
for  her  support,  might  be  made  through  the  intervention  of  a  tnistee  for  the  wife^ 
and  by  whom  the  contract  may  be  enforced ;  bat  that,  when  there  waa  no  third 
party,  no  suit  could  be  maintained,  either  at  law  or  in  equity,  on  such  contract. 
The  case  in  Kentucky  has  certainly  some  strong  reasons  fbr  its  support ;  Ibr,  in 
entering  upon  this  subject,  the  difficulty  of  enforcing  the  contoact  as  against  the 
husband,  and  at  the  same  time  preserving  the  symmetry  of  the  law  unimpaired  in 
other  respects,  at  once  presents  itself.  The  wife  cannot,  certainly,  sue  the  husband 
at  law,  nor  can  she  institute  an  action  against  a  debtor  of  the  husband  wiUiont 
joining  him.  How,  then,  can  the  contract  be  enforced  against  the  husband^  if  he 
chooses  to  break  it?  The  answer  is  plain,  and  herein  is  the  mistake  of  the  Ken- 
tucky case.    Chancery  will  lend  its  aosistanoe,  withcNtt  wbick  the  wif^  would  be 
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The  husband  binds  himself  to  a  stranger  to  pay  to  that  stran- 
ger £20,  for  the  use  of  the  wife :  if  he  do  not  pay,  the  stranger 
can  enforce  the  payment,  and  is  trustee  of  the  money  for  the 
aeparate  use  of  the  wife.  1  BolL  Bep.,  884.  So  a  gift  of  trinkets 
by  the  husband  to  the  wife,  and,  also,  a  gift  by  a  stranger  to  the 
wife,  have  been  viewed  in  the  same  point  of  light,  (a) 

A  gift  by  the  husband  to  the  wife  has  been  supported  as  giTing 
a  separate  property  to  the  wife ;  (b)  and  articles  of  agreement 
betwixt  them,  respecting  such  property,  have  been  holden*  good* 
Technical  terms  are  not  necessary  to  create  this  separate  property. 
If  it  can  be  inferred  from  the  words  of  the  conveyance  that  it 
was  the  intention  of  the  grantor  that  she  should  have  the  things 
granted  to  her  separate  use,  this  is  sufficient.  (1) 

The  husband  left  his  wife,  with  two  small  children,  and  went 
abroad,  without  affording  any  support  to  his  wife ;  and,  after  an 
absence  of  fourteen  years,  returned.  His  ^wife^  in  his  r.^^^^-^ 
absence,  by  the  assistance  of  her  friends  and  her  industry,  ^  ^ 
supported  her  family,  by  the  business  of  a  milliner;  and  also 

(<0  SP.  Wmt., ttl  (5)  9  Ver.,  ew. 


Qtteily  remedil«6t.  Wb«n  the  husband,  in  contemplation  of  marriage,  oonyeys 
penonal  estate  directly  to  his  intended  wife,  there  is  no  doubt  that  on  his  death,  it 
goes  to  her  heirs,  and  his  marital  right  does  not  attach  upon  it  Allen  v.  Rumph, 
S  HiU*s  Clu  Bep^  1 ;  but  if,  during  coverture,  the  husband  disposes  of  it,  the  wife 
can  have  no  remedj  at  lawf  but  if  the  case  can  once  be  brought  within  the  reaoh 
of  *  court  of  efaanoerj,  thfr  nights  of  the  wife  will  not  faQ  of  receiving  an  adequate 
prolectioiL  That  in  such  a  case  the  wife  might,  by  her  next  friend,  exhibit  her  bill 
IB  d&anoery  agunst  him^  has  never  been  doubted.  And  we  shall  hereafter  see  thai 
this  right  of  hers  has  often  been  recognized.  It  is  enough  for  our  present  purpow 
to  cite  Am.  Chan.  Dig.,  538;  Fry  «.  Fry,  7  Paige's  Ch.  Bep.,  461. 

(1)  Briakman  v.  Brtnkman,  dted  in  3  Atk.  Bep.,  394;  Graham  v.  Londonderry, 
il,  S93;  Bkh  «.  Oockell,  9  Vet.,  369;  and,  hi  a  late  case,  it  has  been  held  that^ 
whera  the  husband,  after  marriage,  agreed,  in  writing,  to  settle  a  part  of  the  wife's 
mmMMty,  before  marriage,  upon  her,  the  agreement  was  held  to  inure  to  the  benefit 
of  tiie  children,  and  that  the  wife  herself  could  not  waive  it.  Fenner  v.  Taylor, 
1  Simons'  B.,  169. 

ITiougfa  *  conveyance  ftt>m  a  stranger  to  a  feme  covert^  in  order  to  vest  in  her  a 
sole  and  separate  estate,  must  contain  words  indicating  such  intention,  yet  a  gift  of 
personal  property,  made  in  good  faith,  by  a  husband  to  his  wife,  will  be  sustained 
bt  equity  as  her  separate  property,  where  there  are  no  creditors  to  be  i^farod. 
Darning  9.  WlUiams,  26  Oonn ,  336. 
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Bayed  small  sums,  whicli  she  loaned,  and  took  bond&  Her 
husband,  after  his  leturn,  broke  into  her  shop,  and  took  away 
the  property  there  found,  and  the  bonds.  The  wife  applied  to 
chancery  for  the  redelivery  of  the  property  to  her.  The  court 
of  chancery  decreed  that  this  property,  so  carried  away,  was  the 
separate  property  of  the  wife,  and  at  her  disposal ;  and  ordered 
a  redelivery  of  it  to  the  wife.  This  is  a  case  aui  generis  ;  and  no 
man  can  doubt  of  the  equity  of  the  decision.  But  it  is  difficult 
to  reconcile  it  to  any  known  principles  of  law :  it  seems  to  be 
casus  omissus. 

The  separate  property  of  the  wife  is  liable  for  her  contracts 
made  during  coverture ;  and,  by  process  in  equity,  such  property 
may  be  reached,  (a)  But  she  is  not  liable  to  a  judgment,  on 
which  execution  issues ;  for,  in  this  way,  her  person  might  be 
subjected  to  execution,  and  thus  the  husband's  right  to  her  person 
would  be  violated.  (1)    There  is  a  case  reported  in  14  Vea,  442, 

(a)  8  P.  WmB.,  144 ;  id.,  86 ;  Brown  In  Can.,  18. 


(1)  Tliere  is  a  conflict  of  authorities  in  different  States  as  to  the  questioii,  how 
far  and  in  what  cases  a  married  woman's  contract  hinds  her  separate  estate.  It 
was  decided  in  New  York  that,  in  order  to  create  a  charge  upon  the  separate  estate 
of  a  married  woman,  the  intention  to  do  so  must  be  declared  in  the  very  contract 
which  is  the  foundation  of  the  charge,  or  the  consideration  must  be  obtained  for 
the  direct  benefit  of  the  estate  itself.  And,  therefore,  a  woman,  who  executed  a 
note  with  her  husband  as  his  surety,  did  not  charge  her  separate  estate.  Yale  v. 
Bederer,  22  N.  Y.  (8  Smith).  450.  See.  also  the  following  cases  to  the  same  effect: 
Gardner  v.  Gardner,  7  Paige,  112 ;  Yanderheyden  v,  Mallory,  1  Comst  (N.  Y,\ 
462.  Wlien  the  wife  expressly  charges  her  estate,  or  makes  a  contract  for  its 
immediate  benefit,  it  is  well  settled  in  Kew  York,  as  well  as  elsewhere,  that  such 
estate  is  bound.  See  cases  aupra^  and,  also,  Colvin  v.  Carrier,  22  Barb.,  371,  in 
which  it  was  held  that,  where  labor  is  performed  and  materials  furnished  by  a  car- 
penter towards  the  erection  of  a  buUding  on  land  belonging  to  a  married  woman, 
to  the  increase  of  her  separate  legal  estate,  such  separate  estate  might  be  charged 
in  equity  with  the  debt.  It  has  been  held  that  her  separate  estate  is  liable  for 
debts  contracted  before  coverture.  McKay  v.  Allen,  6  Yerger,  45.  And  it  was 
held  in  Pennsylvania  that  the  provision  in  the  married  woman's  act  of  April  11, 
1848,  that  it  should  not  be  construed  to  protect  her  property  from  liability  for  debts 
contracted  by  herself)  has  reference  only  to  debts  contracted  before  marriage.  Glyde 
V.  Keister,  1  Grant's  Cases,  465.  And  in  Pettit  r.  Fretz,  33  Penn.,  118,  it  was  held 
that  a  married  woman  has  no  power,  under  the  act  of  11th  April,  1848,  to  dispose 
of  or  charge  her  separate  property  by  any  instrument  under  seal  to  which  her  hus- 
band Is  not  a  party.    But  iu  tlie  case  of  Yanderheyden  v.  Mallory,  suprck^  it  was 


BABON  AND  FEMME.  261 

whicli  proves  she  cannot  defend  herself  on  a  presumed  coercion, 
as  it  respects  such  property,  where  a  wife  made  a  grant  of  an 
annoitj  oat  of  her  separate  property  for  the  benefit  of  her  hus- 
band. The  grant  was  established,  although  the  purchaser  had 
notice  firom  her  trustee  that  he  would  pay  the  separate  property 
to  no  person  but  to  the  wife  only ;  for  she  complained  that  she 
made  it  from  fear  of  her  husband,  who  treated  her  harshly,  that 
he  might  procure  the  annuity.  The  principle  on  which  the  court 
proceeded  doubtless  was,  that  a  wiJfe,  as  to  her  separate  property, 


held  that  the  wife^s  separate  estate  was  not  liable  for  her  debts  oontiacted  dum  9ola^ 
unless  she  charge  it  in  accordance  with  the  principles  there  laid  down.  See,  also, 
Tale  r.  Bederer,  and  other  cases  cited,  supra.  Under  the  statute  of  1860,  of  New 
Tork,  a  married  woman  may  cany  on  any  trade  or  business  in  her  own  name,  make 
contracts  in  reference  to  sudi  business,  and  sue  and  be  sued,  as  if  a  fane  sole., 
And,  so  far,  her  estate  win  be  held  liable  for  her  contracts.  Laws  of  New  York, 
1860,  ch.  90.  So  also  in  Pennsylvania,  a  married  woman  may  become  a  /eme  sole 
trader  under  the  act  of  22d  February,  1*718 ;  and,  by  the  act  of  May  4,  1865, 
''whensoever  any  husband,  from  drunkenness,  profligacy  or  other  cause,  shall  neg- 
lect or  refuse  to  provide  for  his  wife,  or  shall  desert  her,  she  shall  have  all  the 
nghts  and  privileges  secured  to  a  feme  sole  trader  under  the  act  of  1718."  Pur- 
don's  Supp.,  Laws  of  Penn.,  1854,  1856,  page  1136,  sec.  2.  See  provisions  of  sta- 
tutes of  different  States,  under  note  1,  p.  49,  ante. 

In  Doty  V.  Mitchell,  9  Sm.  k,  Marshy  435,  it  was  held  that  a  wife  does  not  charge 
her  separate  estate  unless  such  intention  be  clearly  expressed  in  the  instrument,  or 
unless  the  instrument  conferring  such  estate  constitutes  her  a  feme  sole;  and  she 
must  follow  the  particular  mode  there  pointed  out  in  the  disposition  of  such  estate. 

It  was  held,  in  the  following  cases,  that,  where  a  feme  covert  borrows  money 
and  executes  a  bond,  or  enters  into  a  bond  conjointly  with  her  husband  as  a  secu« 
rity  for  his  debts,  this  will  give  a  foundation  to  demand  the  money  out  of  her 
separate  estate,  and  her  declaration  may,  in  such  case,  be  read  in  evidence :  Bell  v. 
Montgomery,  2  Yes.,  190;  Morton  r.  Turville,  2  P.  Wms.,  144;  Hulure  v.  Tenant, 
1  Bro.  Oh.  Gas.,  16;  Jacques  r.  M.  E.  Church,  17  John.,  548;  Demarest  v.  Wyn- 
coop^  2  John.  Ch.  Rep.,  129.  And  it  was  held  that  where  a  married  woman,  having 
a  separate  estate,  executes  a  note  in  her  own  name,  it  is  priTna  facie  evidence  that 
the  goods  were  furnished  on  the  faith  of  her  promise.  Yance  v.  Wells,  8  Ala.,  399 » 
see,  also,  Connerat  v.  Goldsmith,  6  Ga.,  14;  Ozley  v.  Ikelheimer,  26  Ala.,  332; 
Jarman  v.  Wilkerson,  7  B.  Monr.,  293;  Whiteside  v.  Cannon,  23  Mis.,  457;  Coats 
V.  Robinson,  10  id.,  767 ;  Dobbin  v.  Hubbard,  17  Ark.,  189.  In  Texas,  it  was 
held  that  a  married  woman^s  separate  estate  was  bound  for  the  payment  of  a  pro- 
missory note,  executed  by  her  for  goods,  wares  and  merchandise  furnished  to  her 
and  her  family.  Edrington  v.  Mayfield,  5  Texas,  363.  See,  also,  Collins  v.  Laven- 
burgh,  19  Ala,  682.    And,  perhaps,  the  same  doctrine  would  be  held  good  in 
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IB  a  femme  sole;  and  must  so  be  considered,  in  all  her  actions 
respecting  it,  to  act  freely  and  without  coercion.  Actual  proof 
of  duress  or  imposed  hardship  on  the  part  of  the  husband  would 
be  sufficient  in  chancery  to  rescind  her  contracts  respecting  it,  in 
^^.  ^^n  the  same  manner  and  *  for  the  same  reasons  that  the  con- 

r  1661 

*■        ■■  tract  of  any  other  person  is  rescinded,  (1) 

A  vrife  advances  her  separate  property  to  relieve  an  incum- 
brance from  her  husband's  estate,  and  takes  a  receipt  for  the 
money,  and  the  husband  dies :  she  shall  stand  in  the  place  of 
the  mortgagee,  and  the  heir  shall  not  have  such  estate  unless 
he  redeems  it  from  the  wife,  by  paying  the  money  so  advanced. 
If  she  had  not  taken  the  receipt,  it  might  have  been  viewed  as  a 
gift  from  the  wife  to  the  husband ;  and  analogous  to  this,  are  the 
cases  where  a  wife  has  permitted  her  husband  to  use  her  separate 
property.  (2)  If  it  appeared  from  evidence,  that  she  had  claimed 
that  her  husband  was  debtor  to  her  on  this  account,  or  that  he 


BoiuiflylTania)  and  other  States,  where  the  wife's  separate  estate  is  made  liable  for 
neoessaries,  when  no  property  of  the  husband  is  found.  See  I>unlop*s  Laws  of 
Pennsylvania^  1*700,  1849  (act  of  11th  April,  1848X  page  1125,  sec.  8.  It  was  held 
in  Haygood  v.  Harris,  10  Ala,  291,  that  the  separate  estate  of  a  married  woman  is 
not  liable  at  law,  during  ooyerture,  for  the  payoient  of  debts  contracted  before  or 
after  marriage.  In  Hampton  v.  Catlin,  20  N.  T.  (6  SmithX  247,  it  was  bold  that  the 
mechanic's  lien  attaches  to  the  separate  property  of  a  married  woman.  This  is  on 
the  ground  that  the  contract  was  for  the  direct  benefit  of  her  separate  estate.  And 
a  married  woman,  holding  stock  in  a  bank,  is  liable  as  a  stockholder  under  the  act 
of  1849,  ch.  226.  In  the  nutter  of  the  Reciprodty  Bank,  22  N.  Y.  (8  Smith),  9. 

(1)  The  case  of  Grigby  v.  Ooz,  1  Yes.,  517,  is  also  to  the  efibct  that  to  avoid  the 
contract  of  a  feme  covert  with  regard  to  her  separate  property,  when  made  in 
favor  of  the  husband,  chancery  will  require  express  proof  of  his  coercion.  In  equity 
she  is  looked  upon,  with  regard  to  her  separate  property,  as,  to  all  intents  and  par- 
poses,  a  feme  soUj  and  the  same  duress  that  avoids  the  contract  of  a  person  labor- 
ing under  no  other  disability,  and  nothing  less,  will  avoid  hers. 

(2)  So  in  the  case  of  a  mortgage  of  her  separate  real  estate  for  his  benefit,  the 
mortgage,  as  between  the  husband  and  wife,  will  be  ocmndered  the  debt  of  the  hus- 
band, and  after  his  death  the  wife,  or  her  representatives,  will  be  entitled  to  stand 
in  the  place  of  the  mortgagee,  and  have  the  mortgage  satisfied  out  of  the  assets 
of  the  husband's  estate.    Clinton  v.  Hooper,  1  Yesey,  186,  per  Lord  Thxtblow. 

And  it  was  held  in  New  York,  that  a  wife  who  joins  with  her  husband  in  a  mort- 
gage of  her  own  property  to  secure  his  debt,  or  the  payment  of  money  loaned  to 
him,  is  the  surety  merely,  of  the  husband,  and  is  entitled  to  all  the  rights  and  privi- 
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bid  recognized  as  scicli,  bj  proposing  to  pay  her,  she  is  consid- 
ered, on  the  death  of  her  husband,  as  a  creditor,  (a)  Bat  if  she 
liave  advanced  her  money  towards  the  maintenance  of  the  family, 
and  made  no  demand  of  the  husband,  she  shall  not  be  considered 
as  a  creditor;  but  that  the  advancements  so  made  by  her,  were 
intended  for  the  benefit  of  the  fiunily.  Q) 

When  the  husband  and  wife  agree  that  her  separate  property 
shall  be  paid  to  her  husband,  chancery  will  execute  such  agree- 
ment)  by  directing  the  trustees  to  assign  such  estate  to  the 
husband. 

When  a  wife  has  a  separate  personal  property,  she  may 
appear  in  court,  and  request  that  the  whole  of  her  property 
should  be  paid  to  her  husband;  and  the  court  will  order  the 
trustees  of  such  property,  so  to  do.  (1) 

(«)  1  Atk.,  JW.  (ft)  1  p.  Wm«.,  81 


hg»  of  «  sare^.  Yartie  «.  Underwood,  18  Barb.,  561 ;  KeimoewicE  v.  Gahn,  3 
IHuge  Ch^  614 ;  Hawley  v,  Bradford,  11  Wend.,  312. 

Where  the  huaband  and  wife  lived  together,  and  the  wife  permitted  the  husband 
to  raoeive  the  profits  of  her  separate  estate,  and  apply  them  to  the  support  of  the 
tmStf  and  the  expenses  of  honsekeeplng,  it  was  said  hy  the  court  that  the  pre- 
simplion  wbb,  that  she  intended  them  as  a  gift  to  the  husband.  ITGlinsej's 
Appeal,  4  Serg.  and  Rawle,  64;  and  see  also  Jacques  v.  M.  E.  Church,  3  John. 
Gh.  Sep.,  77  ;  17  John.,  648 ;  Moore  v,  Ferguson,  2  Mun£,  421 ;  Grimkd  v.  Grimkd^ 
1  Dessana.  Ch.  Rep.,  266 ;  James  v.  ICayrant^  4  id.  602. 

Bot  in  Petinsflvaniai  it  was  held,  that  money  reoeiyed  hj  the  husband  fh>m  his 
wife's  separate  estate,  after  the  act  of  1848,  is  presumed  to  have  been  received  for 
her,  and  an  agreement  to  repay  It  will  be  binding  on  the  husband^s  estate.  John- 
ston V.  Johnston's  estate,  31  Penn.,  460. 

(1)  This  is  not  to  be  received  without  some  limitation.  In  some  of  the  older  cases 
this  doctrine  was  carried  further  than  it  has  been  at  a  later  period.  Thus  in  WQ- 
loCts  V.  Gay,  2  Atk.,  67 ;  where  the  husband  was  insolvent,  the  master  of  the  rolls 
sfdered  the  wife's  whole  fortune  to  be  paid  to  him,  she  being  in  court  and  giving 
her  eostfeot;  and  in  Pearson  v,  Brereton,  3  Atk.,  71,  the  court  ordered  money  left 
in  trust  for  the  wife  and  her  heirs,  to  be  laid  out  in  lands,  to  be  paid  to  the  hus- 
band, with  the  consent  of  the  wife,  without  being  laid  out  in  lands ;  and  a  legacy 
given  to  the  wife  lor  her  sole  use,  with  a  power  of  appointment  by  will,  and  in 
defiiult  of  appoint,  to  her  executors^  was  ordered  upon  her  consent  to  be  paid  to  her 
husband.  Newman  «.  Cartoney,  dted  in  3  Bro.  CIl  R.,  668.  And  stock,  standing 
in  the  names  of  trustees,  under  a  settlement,  the  dividends  to  foe  paid  to  the  wife, 
or  to  such  uses  as  she  should  from  time  to  time  appoint,  the  principal  to  be  trans- 
ferred after  her  death  to  the  husband,  was  ordered  with  her  consent  to  be  paid, 
though  there  was  no  i^pointment  to  the  husband.    Clark  v.  Pister,  26th  March, 
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In  the  case  above  cited  from  2  P.  Wms.,  82,  the  case  was,  that 
previous  to  the  marriage,  it  was  agreed  betwixt  husband  and 
wife,  that  she  should  assign  all  her  mortgages  to  trustees  for  her 
separate  use :  which  was  done,  and  the  marriage  took  effect,  and 
they  lived  together  in  the  marriage  state  ten  years,  when  the 
husband  died ;  and  during  this  period  she  had  suffered  her  hus- 
r*i  a7i  ^^^^  *  ^  receive  the  interest  due  on  mortgages  and  bonds, 
^  ^  her  separate  property,  without  complaint.  It  was  ad- 
judged by  the  court,  that  for  the  interest  so  received,  she  had 
no  claim  upon  her  husband's  executors.  The  same  case  is 
recognized  in  2  P.  Wms.,  841. 

When  a  wife  calls  in  her  separate  property,  and  places  it  out 
on  interest  in  the  husband's  name,  and  the  husband  dies,  it  will 
be  considered  as  a  present  from  the  wife  to  the  husband.  It 
seems  to  me,  that  the  correctness  of  this  principle  is  question- 
able. I  do  not  perceive  whence  it  is  to  be  inferred  that  she  did 
not  intend  that  her  husband  should  be  trusted  for  her. 

When  money,  in  the  hands  of  a  trustee,  for  the  separate  use 
of  the  wife,  comes  into  the  hands  of  the  husband  by  permissiou 
of  the  trustee,  with  or  without  the  consent  of  the  wife,  and  the 
husband  purchases  therewith  an  estate,  the  estate  so  purchased 


17*78,  cited  as  above.  But  if  personal  property  is,  before  marriage,  oonvejed  to 
tnistees,  in  trust  for  the  wife,  if  she  survives  the  husband,  without  any  power  of 
disposition  reserved  to  her,  by  the  settlement,  chanoeryhas  no  jurisdictiou  to  direct 
a  transfer  of  the  property  to  the  husband  with  the  consent  of  the  wife.  Perhaps 
this  distinction  may  be  noticed  between  this  and  tlie  cases  above  cited.  In  them 
the  marital  right  of  the  husband  is  allowed  to  operate  unobstructed,  by  the  equita- 
ble claim  of  the  wife  to  a  provision,  when  she  does  not  oppose  that  equity  to  it,  and 
the  equity  bein^  out  of  the  way,  his  right  stands  unqualified.  But  here  there  is 
no  right  on  the  part  of  the  husband,  and  no  power  of  disposition  of  her  contingent 
interests  on  the  part  of  the  wife.  Richards  v.  Chambers,  10  Vesey,  680.  See  also 
Spelling  V.  Rochford,  8  Vesey,  164;  Woollands  v.  Oroucher,  12  id.,  174.  But 
stock  settled  to  her  separate  use  may  be  transferred  to  him,  with  her  consent 
Oheslyn  v.  Smith,  8  Vesey,  183 ;  Ell  worthy  v.  Wickstead,  1  Jao.  and  Walk.,  69. 

See,  also,  Gage  v.  Dauchy,  28  Barb.,  622. 

Where  the  wife  has  a  power  of  appointment  over  a  personalty  in  a  marriage  set- 
tlement, tlie  court  will  carry  her  deed  into  effect,  conveying  it  to  the  husband,  but 
even  here  the  court  will  refer  it  to  a  master,  to  examine  the  wife  privately,  explain 
her  rights  to  her,  and  ascertain  whether  she  voluntarily  consented,  and  stiU  con- 
sents to  the  deed.    Whittall  v.  Clark,  2  Edwards,  149. 
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win  not  be  liable  to  the  trust,  where  tbe  trust  does  not  appear 
upon  the  £su»  of  the  deed ;  unless  the  application  of  the  purchase 
money  can  be  clearly  proved.  But  there  is  no  room  for  the  ap- 
plication of  supposed  possible  coercion,  as  in  other  cases. 

If  the  settlement  of  separate  property  on  the  wife  be  so  made, 
that  it  appears  that  the  donor  intends  to  restrain  the  wife  &om 
an  unlimited  absolute  disposal  of  it,  this  will  disable  her  from 
chai^Dg  her  separate  property,  without  the  consent  of  the  trus- 
teea  Upon  this  ground,  the  case  of  Muir  v.  Huish  was  decided. 
I  know  that  Lord  Eoslyn,  in  that  case,  observed  that  there  was 
no  power  of  appointment  reserved  to  the  wife.  He  lays  hold  of 
this  circumstance,  as  afFordiug  some  aid  to  his  decision ;  but  the 
case  was  not  determined  on  that  point  If  it  were,  it  was  a  deci- 
sion directly  opposed  to  a  decision  in  1  Vesey,  jun.,  46,  and  9 
Tes.,  620.  The  direction  of  the  donor  in  the  case  of  Muir  v. 
Huish,  was,  that  the  trustees  should  receive  the  rents  and  profits, 
to  pay  them  *  to  the  wife,  wAen,  and  as  they  were  received;  ' 
or  otherwise,  in  their  discretion,  to  permit  her  and  her  *-  ^ 
assigns  to  receive  them  during  her  life,  for  her  separate  use. 
No  person  can  read  this  trust,  without  perceiving  that  the  wife 
had  not  an  unlimited  power  to  dispose  of  this  separate  property ; 
bat  the  wife,  in  consideration  of  three  hundred  pounds,  paid  to 
her  husband,  granted  an  annuity  of  forty-five  pounds,  charged 
upon  the  trust  estate  of  the  wife.  The  trustees  informed  the 
grantee  of  the  annuity,  that  they  would  not  pay  it ;  that  the 
husband  was  a  bankrupt.  The  grantee  filed  his  bill  against  the 
trustees,  the  husband  and  the  wife.  Lord  Roslyn  dismissed 
the  bill,  with  costs.  It  is  not  now  a  disputable  point,  I  appro* 
hend,  whether  a  wife,  when  she  is  laid  under  no  restraint  by  the 
settlement  of  the  property,  can  or  cannot  dispose  of  such  pro- 
perty as  she  pleases,  independent  of  the  will  of  the  trustees. 
Trustees  were  not  appointed  to  control  her  in  what  respects  the 
property,  but  to  guard  against  the  husband.  She  can,  therefore, 
dispose  of  it  to  whom  she  pleases ;  and  the  trustee  will  be  obliged 
to  convey  or  pay,  as  the  case  may  be,  to  her  appointee,  as  she 
directs.  (1) 

(1)  The  rule  is  now  firmly  established,  that  the  extent  of  the  power  of  a  married 
woman  orer  her  separate  estate  is  determined, '  absolutely,  by  the  nature  of  the 
34 
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It  is  now  setded  that,  where  there  is  no  express  power  of 
appointment  over  her  separate  property  reserved  to  the  wife  in 
the  instrument  granting  the  separate  property,  that,  if  she  joins 
in  a  bond  with  her  husband,  her  separate  property  is  liable  to 

mstniment  creating  such  estate.  The  dedsions  upon  this  subject  have  been  some- 
what flactuating,  and  restraints  against  anticipation  have  been  sometimes  held 
Toid.  Tho  English  rule  formerly  was  that  in  cases  of  property  in  trust  for  a  mar* 
ried  woman,  to  be  paid  into  her  hands  upon  her  own  receipts,  the  wife  might  stiU 
dispose  of  her  interest,  and  her  assignee  would  take  it.  Hulme  v.  Tenant,  1  Bro. 
Gas.  in  Chan.,  16;  Pybus  p.  Smith,  1  Ves.,  189.  In  Lockett  v.  Wray,  4  Bro.  Rep., 
483;  Brandon  v.  Robinson,  18  Ves.,  434;  and  Jackson  v.  Hobhouse,  2  Merivale, 
48Y,  such  a  clause  against  anticipation  was  held  to  be  valid. 

But  the  tenor  of  the  later  English  cases  is  against  the  validity  of  such  a  danse 
against  anticipation,  and  it  has  been  held  that  such  a  clause  mserted  in  a  will  in 
favor  of  an  unmarried  female,  and  having  no  connection  with  coverture,  is  void. 
For  this,  see  Woodmeston  «.  Walker,  2  Russ.  A  Mylne,  19t;  Brown  v.  Pooodk, 
ibid,  200 ;  Jones  v.  Sadler,  ibid^  208 ;  Newton  v.  Reed,  4  Simons,  141.  In  Lee  v. 
ICaggeridge,  1  Ves.  A  Beames,  118,  it  was  held,  that  where  a  married  woman 
stipulated,  that  in  the  event  of  her  surviving,  the  property  should  be  hers,  reserv- 
ing no  power  of  disposition  of  it  during  coverture,  that  she  oould  not  dispose  of  it 
while  covert  But  a  trust  to  permit  a  married  woman  to  receive  interest,  or  divi- 
dends of  stock,  to  her  own  use  for  life,  independent  of  her  husband,  was  held  to 
entitie  her  for  life  to  the  separate  use,  and  upon  the  rule  that  a  feme  covert  is  to 
be  considered  sole  with  respect  to  her  separate  property,  her  assignment  to  secure 
an  annuity  with  her  husband  was  established.  Wagstaff  v.  Smith,  9  Ves.,  620. 
The  doctrine  is  well  established,  however,  that  she  is  a  feme  eole  only  so  far  as 
she  is  made  so  by  the  instrument  creating  her  separate  estate,  though  some  deci- 
sions are  to  be  found  which  militate  against  it  Buch  was  the  opinion  of  Ch.  J. 
Kkmt,  in  Jacques  v.  ICeth.  Bp.  Church,  1  J.  C.  R.,  450 ;  and,  although  his  decision 
was  Teversed,  on  appeal  to  the  court  of  errors,  yet,  with  all  deference  to  the 
opinion  of  that  body,  it  is  but  too  certain  that  the  opinion  of  Judge  Kent  is  best 
sanctioned  and  supported  by  the  authorities.  Morgan  v.  Slam,  4  Yei^r's  Tenn. 
Rep.,  875 ;  Swing  «.  Smith,  3  Desaus.,  41t ;  Lancaster  v.  Dolan,  1  Rawle,  231 ; 
Thomas  v.  Folwell,  2  Whart.,  11.  If  this  doctrine  is  once  established,  then  a  fortiori 
she  cannot  dispose  of  her  separate  estate  in  violation  of  a  restraining  clause  in  the 
histrument  creating,  because  so  far  as  that  restrains  her,  she  is  not  a  feme  sole, 
and  unless  slie  is  so,  she  cannot  convey. 

But  where  she  is  not  restrained  by  the  instrument  creating  the  estate,  can  she 
dispose  of  it  without  the  ooncurrence  of  her  trustee  ?  On  this  point  there  is  no 
question,  for  it  has  been  repeatedly  held  that  she  may,  unless  their  joining  is  made 
necessary  by  the  instrument  Grrigby  v.  Cox,  1  Ves.,  517 ;  Essex  v.  Atkins,  14 
Ves.,  647 ;  Gljm  v.  Baster,  1  Younge  &  Jervis,  329;  Acton  v.  White,  1  Sim.  k  St, 
429 ;  Jacques  v.  M.  E.  Church,  17  John.,  548;  Bethune  v.  Beresford,  1  Desaus.,  174. 

Where  a  testator  devised  to  a  trustee  and  the  heirs  of  the  trustee  certain  real 
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pay  such  bond.  This,  Lord  Boslyk  acknowledges,  in  2  Yes.,  Jr., 
from  142  to  250.  This  point  was  so  determined,  2  Atk.,  68.  So, 
too,  where  a  fenvme  couverie  gave  her  own  bond,  having  separate 
property,  and  died,  and  left  a  will  and*  executors,  it  was  decreed 
by  the  chanoellor  thai  the  executors  should  pay  this  bond.  2 
P.  W.,  146.  The  case  in  1  Brown  in  Can.  is  the  case  of  a  bond 
where  the  wife,  haying  separate  property,  joined  with  her  husband 
in  a  bond  for  a  sum  of  money  borrowed  by  him  and  her.  We 
are  told  that  *  all  these  cases  were  decided  on  the  ground  .^^  ^- 
that  the  wife  intended  to  charge  her  separate  property ;  ^  ^ 
and  that,  when  this  presumption  fails,  equity  will  not  subject  her 
separate  property  to  the  payment  of  her  contract  For  this 
purpose,  a  case  in  9  Yesey  is  relied  on.  A  married  woman,  in 
order  to  raise  the  sum  of  two  hundred  and  ten  pounds,  sold  an 
annuity  of  thirty-five  pounds  to  A,  to  be  paid  out  of  the  rents 
of  a  trust  estate  of  ber  separate  property ;  and  she  and  her  hus- 
band clirected  the  trustees  to  pay  that  sum  annually  to  A.  It  so 
happened  that  the  grant  of  the  annuity  was  void,  for  want  of 
oonformity  to  the  annuity  act  All  the  necessary  requisites  to 
render  the  grant  valid,  according  to  that  act,  had  not  been 
obeerved.  The  two  hundred  and  ten  pounds  had  been  received 
by  the  husband,  and  ought,  in  equity,  to  have  been  repaid ;  and 
for  the  recovery  of  it  an  action  at  law,  for  money  had  and 
received,  had  been  maintained.  And  the  question  now  arose^ 
shall  the  wife^s  separate  property  be  subjected  to  the  payment 
of  this  sum?  It  is  said  that  it  ought  not;  for  that  she  never 
intended  to  charge  her  estate  with  a  gross  sum,  but  witb  an 
annual  payment    It  seems  to  me,  whatever  might  have  been  her 


estate,  for  the  sepftrata  use  of  his  daughter,  then  a  married  woman,  during  her  life, 
and  after  her  death  to  the  heirs  of  said  daughter  in  fee  simple,  and  the  daughter 
afterwards  became  discovert;  held,  that  according  to  the  rule  in  ShoUy's  case,  the 
daaghter  had  an  estate  in  fee  simple,  which  would  pass  hy  her  deed  to  her  alienee. 
Stettcy  «.  Rice,  27  Petm.,  75.  And  it  was  held  in  Whichcote  v.  Lyle's  ex'rs.,  28 
Ftan.,  73,  that  a  devise  to  a  trustee  in  trust  for  the  separata  use  of  the  testator's 
gnoddenghter,  not  then  mairied  or  contemplating  marriage,  vesta  a  complete  legal 
estate  In  the  granddaughter  dear  of  the  trust.  Under  the  act  of  1848,  of  Pennsyl- 
vania, it  was  held,  that  a  married  woman  is  not  vested  with  the  unlimited  powers 
of  a  feme  sole.    Mahon  v.  Gormley,  24  Penn.,  80;  Pettit  r  Frets,  33  Penn.,  118. 
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intention,  that  it  would  not  alter  the  case,  so  that  it  could  be 
recovered  out  of  her  separate  property :  the  annuity  was  void ; 
it  was  as  if  it  never  had  been.  How,  then,  is  the  wife  liable? 
Why  is  it,  when  an  annuity  is  void,  that  the  consideration-money 
which  has  been  paid  may  be  recovered  back?  Surely  it  is,  that 
the  consideration  on  which  it  was  paid  has  wholly  failed :  the 
holder  of  the  money  is  bound  to  return  it  The  holder,  in  this 
case,  is  the  husband  only.  It  is  impossible  to  say  that  any  other 
person  beside  the  holder  should  be  liable.  It  is  dif&cult  for  me 
to  discover  why  we  should  have  any  other  evidence  of  intention 
r*i  7m  ^^  *  fernme  oouverte  to  pay  her  debts  *  which  she  contracts, 
'■  ^  having  separate  property,  than  that  which  we  discover  in 
other  persons ;  or  why  it  is  not  sufficient  to  subject  her  to  the 
payment  of  any  debt  that  she  contracts,  as  others  are  subject  to 
the  payment  of  their  debts,  because  they  contracted.  This  ques- 
tion, viz.,  whether  her  separate  property  is  liable  for  a  debt  which 
she  did  not  intend  should  be  discharged  by  it  That  her  sepa- 
rate property  is  liable  when  she  intended  it  should  be,  seems  a 
point  agreed  to.  And  it  is  admitted  that,  if  contracting  a  debt 
is  of  itself  sufficient  evidence  of  an  intention  to  pay  it,  that  her 
property  is  bound.  The  fair  presumption  in  such  case  is,  that 
she  intended  to  pay  the  debt,  unless  it  was  such  a  debt  as  her 
husband  was  bound  in  point  of  law  to*pay ;  or  else  we  must 
presume  that  she  intended  to  commit  a  fraud.  For  this  we  have 
no  warrant  The  man  who  acknowledges  that  he  owes  a  debt, 
and  says  nothing  more,  is  presumed  to  promise  to  pay  it;  and 
such  promise  will  take  such  debt  out  of  the  statute  of  limitations. 
So,  too,  the  married  woman,  who  has  property  to  pay  a  debt, 
furnishes  sufficient  evidence,  by  the  act  of  contracting  the  debt, 
that  she  intends  to  pay  it  If  this  point  depended  upon  the 
question,  whether  the  contracting  a  debt  by  a  wife,  having  sepa- 
rate property,  furnished  evidence  of  her  intention  that  such 
property  should  be  applied  to  the  fulfillment  of  her  contract,  I 
think  the  conclusion  is  a  fair  one,  that  it  does  furnish  evidence  of 
such  intention.  But  I  cannot  conceive  of  any  reason  why  we 
look  for  intention  in  the  case  of  a  femme  couverte^  more  than  in  any 
other  case.    It  is  a  point  settled,  that,  in  chancery,  SL/ermne  couverte 
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lias  the  same  dominion  over  her  separate  property  as  a  ferwme 
9ole  has  over  her  property,  or  as  any  other  person  has.  She  can 
convey  or  devise  it,  or  do  any  other  act  respecting  it,  that  any 
other  person  can  do.  She  is  not  considered  as  being  under  any 
control  that  has  the  smallest  influence  *  on  her  transactions  ^  ^ 
irith  this  property.  In  point  of  authority,  there  does  not  '•  ■' 
seem  to  be  anything  very  decisiva  The  Master  of  the  Bolls,  in 
2  Atk.,  379,  doubts  whether  a  married  woman's  separate  property 
could  be  subjected  to  the  payment  of  a  debt  which  she  contracted 
with  some  workmen  in  repairing  a  house,  and  which  she  promised 
to  pay.  He  did  not,  however,  decide  the  point ;  for  she  submitted 
to  pay,  and  he  then  decreed  payment  In  a  case  in  2  Yes.,  Jr., 
Lord  BosLTN,  after  admitting  that  her  property  would  be  bound 
by  her  assignment,  or  where  she  enters  into  a  bond  with  her 
husband,  concludes  that  a  general  creditor  of  the  wife  could  not 
subject  her  separate  property  in  chancery  to  the  payment  of  his 
daim.  On  the  other  hand,  it  clearly  appears,  in  1  Brown  in 
CSan.,  16,  to  have  been  the  opinion  of  Lord  Thurlow  that  her 
separate  property  was  liable  to  the  payment  of  any  debt  which 
sfauB  should  contract  (1) 


(1)  Notwithstanding  this  ingenious  reasoning  of  the  author,  the  authorities  are 
that  there  must  be  an  expressed  or  implied  intention  on  the  part  of  the  wife 
when  she  binds  herself  with  her  husband,  or  her  separate  property  wiU  not  be  lia- 
ble^ and  that  the  mere  fact  of  her  having  entered  into  the  contract  is  not,  of  itself 
soffident  evidence  of  such  intention.  If  the  contract  is  for  necessiLries  for  her  use, 
in  that  case  the  contracting  of  the  debt  would  be  sufficient  to  charge  her  separate 
estate.  Heartly  «.  Thomas,  15  Ves.,  596;  Bulkin  v.  Clarke,  1*7  id.,  305;  Stuart  v. 
Iced  KirkwaU,  3  Madd.,  387.  Lord  Thublow,  in  Hulme  v.  Tenant,  1  Bro.  0.  C, 
\%  seems  to  have  been  of  opinion  that  general  creditors  could  oome  upon  her  sepa- 
late  estate  without  proving  that  the  creation  of  the  debt  was  for  the  benefit  of  her 
separate  estate  and  intended  as  a  cliarge  upon  it,  considering  the  liability  to  general 
engagements  as  a  necessary  incident  to  a  separate  estate,  arising  from  the  capacity 
to  oootraci  which  a  separate  estate  confers.  But  subsequent  authorities  limit  Uie 
lialnlity  to  cases  where  the  contract  is  entered  mto  with  the  intention  of  charging 
tiie  estate,  in  which  cases  the  courts  treat  the  charge  as  an  appointment  by  the  wife 
of  her  separate  property.  lillia  v.  Airey,  1  Yes.,  217 ;  Bolton  v.  Williams,  2  id.,  150 ; 
Sperling  v.  Bochefort,  8  id.,  175 ;  Jones  v.  Harris,  9  id.,  497 ;  Parker  v.  White,  11 
kL,  389;  Bethnne  k  Cook  «.  Bereeford,  1  Besaus.,  174. 

In  New  York,  in  order  to  create  a  cliarge  upon  the  separate  estate,  the  intention 
to  do  so  must  be  declared  in  the  very  contract  which  is  the  foundation  of  the  cliarge^ 
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Ko  action  at  law  can  be  maintained  against  her.  For  the 
judgment  in  that  case  would  subject  ker  person  to  imprisonment; 
and  thus  the  husband's  right  to  the  person  of  his  wife  would  be 
inf ringed,  which  the  law  will  not  permit  in  anj  case  of  a  civil 
concern.  And,  for  the  same  reason,  there  can  be  no  personal 
decree  against  her  in  chancery.  It  must  be  one  that  reaches  her 
property  only,  (1) 

Whatever  may  be  disputable  respecting  the  power  of  the  wife, 
independent  of  her  trustees,  over  her  separate  property  vested  in 
trustees,  or  the  extent  of  her  liability,  on  account  dT  that  property, 
to  fulfill  her  contracts^  certain  propositions  are  indisputable : 

1st  When  a  femmt  couverte,  having  sq>arate  property,  entere 
into  a  contract  with  intention  to  subject  such  property  to  the 
folfillment  of  her  contract,  a  court  of  equity  frill  subject  it,  by  a 
decree,  to  satisfy  such  contract 

*  2i  When  property  is  given  to  her  for  her  separate 
^  -'  use,  and  she  is  to  receive,  through  the  intervention  of 
trustees,  and  no  restraint  laid  upon  her,  this  property  is  not  sub- 
ject to  the  control  of  the  tnistees,  but  is  subject  to  her  control. 

8d.  Afemme  oouverte  may  make  any  disposition  of  her  separate 
property  that  a  femme  sole  can  make. 

4th.  If  she  should  assign  her  separate  property,  the  trustees 
would  be  compelled,  in  chancery,  to  convey  the  l^;al  title  to  such 
assignee,  or  pay  over  the  rents,  &c.,  as  the  case  may  be,  to  her 
assignee;  1  Ves.,  617 ;  8  Bro.  in  Can.,  840-846 ;  9  Ves.,  520. 

The  same  principle  applies  to  the  purchase  of  an  estate  by  any 
trustee,  with  the  trust  money,  or  by  an  executor,  with  assets. 
Although,  when  there  is  no  trust  declared  upon  the  face  of  the 
deed,  parol  testimony  ia  not  admissible  to  prove  an  express  con- 
tract for  the  purpose  of  showing  that  there  was  a  trust,  yet  hcis 
may  be  proved  by  parol,  fix>m  which  such  contract  is  fairly 


or  the  oonsideration  must  be  obtained  for  the  direct  benefit  of  the  estate  itself.  Tale 
V.  Dederer,  22  N.  T.  (8  Smith),  450.  And  aee  note  to  page  260.  A  married  woman 
is  not  liable  for  a  debt  contracted  for  the  ayowed  purpose  of  improving  her  separate 
estate,  unless  it  is  shown  that  the  monej  was  applied  to  that  object  Heugh  v. 
Jones,  32  Penn.,  432. 

(1)  See  preceding  note  and  cases  there  cited. 
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impUed  to  have  existed — &ct8  which  are  aneqniyocal,  and  speak 
a  langaage  that  cannot  be  mistaken,  the  existence  of  which  can* 
not  be  reconciled  upon  anj  other  hypothesis  than  the  existence 
of  such  contract  1  Bro.  in  Can.,  287 ;  2  id.,  237 ;  1  P.  Wni&, 
84^  168,  168,  171;  Ambler,  409-412;  1  Atk,  59;  2  Ver., 
167-  (1) 

Whether  a  wife  can  dispose  of  her  separate  real  property  by 
deed,  where  there  are  trustees,  without  their  joining,  seems  not 
to  be  settled.  As  to  her  personal  estate,  her  power  in  this 
respect  is  not  to  be  questioned.  (2) 

When  it  is  necessary  to  institute  a  suit  in  chancery,  respect- 
ing her  separate  property,  it  is  brought  in  the  name  of  the  trus- 
tees. If  she  has  separate  property,  and  there  is  no  trustees,  she 
will  institute  the  suit  in  the  name  of  her  husband  and  herself; 
if  he  do  not  refuse  to  hare  his  name  used.  And  on  judgment 
in  their  fiivor,  the  *  court  will  direct,  that  the  money  ^  ^ 
received  shall  be  paid  to  a  trustee,  for  her  sole  benefit  If  ^  -' 
the  husband  will  not  lend  his  name,  she  may  sue  by  a  prochem 
amL  The  reason  of  this  rule,  is,  that  the  opposite  party  may 
have  security  for  cost,  if  he  should  prevail  in  ihe  suit  (a) 

A  wife,  haying  a  separate  property,  may  be  sued  in  a  court  of 
eqnitj,  as  a  single  woman,  and  proceeded  against  without  her 
husband. 

The  wife,  with  respect  to  her  separate  property,  may,  in  equity, 
sue  her  husband  by  prochein  ami, 

When  she  sues  to  recover  her  separate  maintenance,  she  sues 
alone.    The  rule  is,  if  a  wife  demand  relief,  when  a  separate 

(1)  vide  note  1,  page  266,  and  casM  tliere  cited. 

(S)  VianmneMi  f .  Pegram,  3  Leigh,  183 ;  Jacques  v.  If.  E.  Church,  17  Johiu,  648 ; 
MapBth«LBobiiiaoD,lDeflana!S446;  2  Kent's  Com.,  162  to  168 ;  Bac.  Abr.,  tit  Bar. 
■mI  Femiiie,  IC 

Under  the  act  of  1848,  in  Pennsylvania,  it  was  held  that  a  wife  could  not  dispose 
ef  prapertj  held  bj  trustees  for  her  separate  use.  The  kind  of  separate  estate  cre- 
ated by  that  statute  is  a  legal  one,  and  totallj  distinct  from  an  equitable  separate 
eatale.  The  act  creates  a  new  kind  of  separate  estate  without  abolishing  the  old 
sml  Fenn.  Coi  for  Ins.  v.  Foster,  36  Penn.,  134.  In  New  York,  it  was  held,  that 
a  ftme  eofmi,  with  respect  to  her  separate  estate,  is  to  be  regarded  as  a  feme  adU 
sad  flu/  dispoM  of  her  piopeitjr  without  the  concurrence  of  her  trustees^  unless 
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maintenance  has  been  settled   npon  her,  by  her  husband,  she 
may,  in  equity,  sue  him  in  her  own  name.  (1) 

In  the  case  of  Moor  v.  Moor,  reported  in  1  Atkyns,  the  wife 
left  her  husband,  disputes  arising,  and  went  abroad.  The  hus- 
band, in  consideration  of  marriage,  and  a  large  portion  received 
with  her,  had  conveyed  lands  to  trustees  upon  trusty  to  pay  one 


Bhe  ifl  speciallj  reetrained  by  the  instrument  under  which  she  acquires  her  sepa- 
rate estate.  Jacques  v.  M.  E.  Church,  14  John.,  548.  So  held  in  Imlaj  v.  Hunt- 
ington, 20  Conn.,  147.  And  this  is  the  English  doctrine.  Parks  v.  White,  11  Yes., 
Jr.,  209.  lu  South  Carolina  the  English  rule  is  followed.  Erwing  v.  Smith  and 
others,  Desaus.,  417. 

(2)  The  wife  being  considered,  with  regard  to  her  separate  property,  in  a  court  of 
equity  as  a  feme  aole^  she  becomes  invested  with  all  the  necessary  powers  for  the 
protection  of  her  separate  estate.  She  may  therefore  daim  and  enforce  rights  in 
opposition  to  her  husband.  Mix  v.  Mix,  1  John.  Ch.  Rep.,  108 ;  Denton  v.  Denton, 
ibid.,  110;  2  Tesey,  452;  2  Temon,  493;  Starrett  v.  Wyn,  17  Serg.  and  Bawle, 
130.  She  may  obtain  an  order  to  defend  a  suit  separately.  Mix  v  Mix,  ui  mqwyl 
But  a  separate  answer,  put  in  without  such  order,  will  be  suppressed,  as  having 
been  irregularly  filed ;  1  Chan.  Cas.,  68;  but  see  2  P.  Wms.,  371.  And  where  she 
institutes  a  suit  against  her  husband,  the  court  may  order  him  to  make  a  reasonable 
allowance  in  money  to  enable  her  to  carry  on  the  suit  2  Kent's  Cool,  164.  If  the 
husband  makes  her  a  defendant  in  a  suit  in  chancery  he  is  thereby  considered  as 
having  renounced  his  marital  rights  over  her,  and  she  may  defend  without  an  order 
for  that  purpose.  3  Atk.,  498.  But  if  she  sues  her  husband,  the  suit  must  either 
be  brought  by  her  next  friend,  or  by  the  trustees,  though  she  may  defend  without 
such  protection.  2  Yesey,  452 ;  Prec.  in  Chan.,  324.  Though  her  personal  estate 
is  liable  for  her  debts  contracted  dum  sola,  and  in  some  instances  during  coverture, 
and  though  she  may  be  sued  in  equity  without  her  husband,  stUl  the  court  wiU  not 
make  a  personal  decree  against  her  for  the  payment  of  the  debt,  but  it  may,  by  a 
decree,  call  forth  her  property  in  the  hands  of  trustees,  and  direct  its  personal  appli- 
cation; and  by  thus  stepping  over  the  narrow  limits  of  the  law,  afford  a  remedy  to 
a  deserving  creditor,  who,  at  law,  would  be  compelled  to  lose  his  debt^  while  the 
debtor  was  amply  able  to  satisfy  it  out  of  her  property.  Hulme  «.  Tenant^  1  Bro. 
Ch.  Rep.,  16 ;  Norton  v.  Turvill,  2  P.  Wms.,  144;  lallia  v.  Airey,  1  Yes.,  277  ;  Ld. 
Loughborough,  in  2  Yes.,  145 ;  North  Am.  Coal  Ca  «.  Dyett,  7  Paige's  Ch.  Bep.,  I ; 
Gardner  v.  Gardner,  id.,  112. 

It  is  provided  by  the  New  York  Code  of  Procedure,  that  "when  a  married 
woman  is  a  party,  her  husband  must  be  joined,  except  when  the  action  oonoems 
her  separate  property,  she  may  sue  alone,  and  when  the  action  is  between  her  and 
her  husband,  she  may  sue  or  be  sued  alone."  And  it  may  be  regarded  as  well  set- 
tled, that  she  must  sue  alone,  when  the  action  concerns  her  separate  property. 
Ackley  and  wife  v.  Tarbox  and  Webster,  29  Barb.,  512,  and  oases  there  dted. 
Newbury  v.  Garland,  31  Barb.,  121. 
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bimdied  pounds  annuity  to  the  wife,  to  her  separate  usa  Upon 
the  annuity's  not  being  paid,  the  trustees  bring  their  action ;  and 
the  husband  files  a  bill  in  chancery,  praying  for  an  injunction 
against  the  process  instituted  by  the  trustees ;  stating,  that  he 
had  offered  to  live  with  his  wife,  and  that  she  had  refused. 

The  principle,  contended  for  by  the  husband's  counsel,  was, 
that  her  leaving  her  husband  was  a  forfeiture  of  the  annuity,  that 
this  was  given  in  contemplation  of  the  husband  and  wife  living 
together;  when  the  annuity  would,  probably,  be  spent  in  aiding 
the  support  of  the  family.  There  was  no  pretence  of  any  thing 
in  the  conduct  of  the  wife  of  a  criminal  nature,  other  than  leav- 
ing her  husband ;  which  she  justified,  on  the  ground  of  harsh 
treatment  of  her  by  her  husband.  The  court  would  not  grant 
to  the  husband  any  reliefj  and  directed  all  arrears  *  ^  ^  - 
to  be  paid.  The  court  said,  that,  if  there  had  been  incon-  ^  -' 
linence  on  the  part  of  the  wife,  such  application  would  have  been 
proper ;  but  could  not  be  indulged  in  this  case,  where  there  was 
no  such  pretence.  It  is  not  difficult  to  see,  that,  if  the  application 
had  been  on  the  part  of  the  wife,  to  decree  a  payment  of  her  an- 
nuity, that  the  court  would  refuse  an  interference,  when  the  wife 
was  incontinent;  but  I  do  not  discover  how  her  incontinence 
could  authorize  the  court  to  enforce  an  injunction  against  the 
suit  at  law. 

Contracts,  entered  into  by  the  husband  with  the  wife,  previous 
to  their  marriage,  respecting  the  settlement  of  their  property,  have 
been  often  decreed  in  chancery,  although  the  parties  contracting 
were  minors.  This  doctrine  in  chancery,  I  apprehend,  has 
arisen  in  consequence  of  the  power  of  minors  to  make  the  prin- 
cipal contract;  as  it  is  a  settled  point,  that  a  male  is  of  age  to 
contract  marriage  at  the  age  of  fourteen  years,  and  a  female  at 
the  age  of  twelve  years,  {a)  I^  therefore,  they  are  competent  to 
enter  into  a  marriage  contract,  equity  has  judged  it  proper  that 
they  should  be  bound  by  the  settlement  of  their  property,  as  an 
aooeesoiy  contract  (1) 

<a)  %  Lev.,  146;  S  P.  Wmi.,  M& 

(I)  Ttiia  is  (he  ooneedad  ground  on  which  seUlements  by  mfants  are  sustained ; 
if  it  were  not,  there  would  be  no  good  reason  why  an  infant  oould  not  a?oid  this  as 
weU  IB  eveiy  other  contract  made  by  him.  2  Kent*s  Com.,  243. 
85 
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It  will  be  found  that,  generallj,  these  contracts,  both  princi* 
pal  and  accessory,  are  entered  into  by  consent  and  advice  of 
parents  and  guardians ;  (a)  but  if  a  marriage  be  had  without  such 
consent,  is  it  not  a  valid  marriage,  provided  the  married  couple 
are  of  age  to  enter  into  the  marriage  contract  ?  This,  I  appre- 
hend, is  indisputable:  the  person  who  joins  them  in  marriage 
may  be  liable  to  any  penalty  which  the  law  prescribes ;  but  this 
does  not  affect  the  validity  of  the  marriage.  It  will  follow, 
then,  if  a  marriage  settlement  is  made  by  a  minor,  of  his  pro- 
perty, without  the  consent  of  his  parents  or  guardians,  it  may 
be  binding  in  equity;  for,  being  competent  to  make  the  princi- 
pal  contract,  he  is  also  able  to  make  that  which  is  *  acces- 
*-  ^  sory.  It  must  not  be  understood  that  it  is  a  matter  of 
course  to  establiah  all  such  contracts  of  minors,  respecting  their 
property,  as  if  made  by  adults.  The  court  must  see  that  such 
contracts  are  reasonable,  and  fairly  made.  If  not,  the  court  will 
rescind  them :  as  in  the  case  where  the  wife's  estate,  consisting 
of  choses  in  action,  was  of  great  value ;  and  they  were  given  up 
to  the  husband  absolutely,  upon  his  settling  upon  her.a  jointure 
greatly  inadequate  to  them.  The  husband  soon  after  died,  and 
the  question  was,  whether  the  wife  could  avail  herself  of  her 
right  to  her  choses  which  remained  uncollected  on  her  husband's 
death.  Such  contract,  betwixt  adults,  would  be  binding,  so  far 
as  to  have  entitled  the  husband's  executor  to  have  taken  the 
choses  as  the  husband's  estate ;  but  this  contract  betwixt  minors, 
it  appearing  that  the  settlement  was  greatly  inadequate  to  the 
choses,  chancery  would  not  establish ;  but  when  the  settlement 
by  the  husband  is  a  competent  settlement,  the  court  will  execute 
the  agreement,  although  it  was  an  agreement  to  convey  lands. 
A  woman,  who  is  a  minor,  will  be  bound  by  her  acceptance  of 
a  jointure,  in  lieu  of  dower,  as  much  as  if  she  had  been  an  adult; 
for  neither  is  bound,  unless  the  jointure  is  a  competent  liveli- 
hood. (1) 

(»)9Atk,e(n.'' 


(1)  The  rule  wm  onoe  well  established  thst  »  male  infant  might,  bj  an  agree- 
ment before  marriage,  bar  himself  of  an  estate  bj  the  cnrtesj,  or  his  interest  iu  Dm 
personal  proportj  of  the  wife.    Slooombe  r.  Glnbb,  2  Bro.  0.  C,  M5 ;  Striddand  r. 
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This  subject  is  treated  of  more  at  large  under  the  head  of 
Parent  and  Child. 

A  contract  entered  into  betwixt  husband  and  wife,  previous 
to  marriage,  that  the  wiib  shall  have  such  property  as  she  maj 
acquire,  during  the  coverture,  as  her  separate  property,  is  bind- 
ing in  equity;  and  such  property  may  be  conveyed  by  the  wife, 
by  any  ordinary  mode  of  conveyance,  and  it  wiH  be  supported. 

(I) 

When  a  husband  binds  himself  to  do  a  particular  thing  for 
the  wife's  benefit,  and  does  a  thing  equally  beneficial,  it  shall  be 
presumed  a  satisfiiction :  as  where  a  husband  settled  long  annui- 
ties to  himself  for  life,  and  wife  for  life,* with  pro^^^  r»i 7«-i 
that  husband^  wife  and  trustee  might  sell  them,  and  the  ^  -' 
husband  alone  sold  them,  and  then  settled  stock  of  greater  value 
on  himself  for  life,  and  wife  for  life,  this  settlement  was  held  to 
be  a  satisfaction  for  the  long  annuities.    2  Atk.,  682. 

A  marriage  settlement  upon  the  wife  and  her  issue,  by  the 
husband,  is  in  a  very  different  situation  firom  other  voluntary 
conveyance^  The  latter  are  always  fraudulent  against  credi- 
tors, and  it  is  immaterial  whether  the  creditors  are  prior  or  sub- 
sequent to  the  conveyance,  if  the  grantor  were  indebted  at  the 
time  of  the  conveyance.  K  the  grantor  were  not  indebted  at 
the  time  of  the  conveyance,  the  subsequent  creditors  have  no 
claim  on  the  estate  conveyed. 

• 

Croker,  2  Caa.  in  Chan.,  311;  Warburton  v.  Lytton,  cited  in  4  Bro.  C.  C,  440; 
Athsrtoa  cm  Marriage  Settlements,  42,  45.  Such  also  seems  to  be  the  doctrine  of 
Cape  f .  Adams^  1  Desaus.,  56*7 ;  and  Tubb  v.  Archer  et  aL ;  and  Randolph  et  aL  v. 
Banddi^  et  aL,  3  Hen.  k  Munf.,  399.  But  since  the  decision  of  Milner  9.  Lord 
Haiewood,  18  Vea.,  269,  upon  the  rights  of  female  infants,  Chancellor  Exnt  thinks 
this  oondusion  is  questionable.  In  Milner  v.  Harewood,  it  was  held,  that  a  female 
infaBt  was  not  bound  by  an  agreement  to  settle  her  freehold  estate  on  marriage, 
wi&oot  an  option,  when  she  arrired  at  her  majority,  to  refuse,  though  the  settle- 
Dent  waa  in  that  case  sustained  against  the  heir,  under  the  special  circumstances. 
In  Domford  p.  Lane,  1  Bra  0.  C,  106,  the  right  of  the  female  infant  to  aroid  such 
eontraet  is  fully  sustained.  A  legil  jointure  settled  upon  an  infant  before  marriage 
is  a  bar  of  dower  and  an  equitable  provision,  to  take  effect  immediately  on  the 
death  of  the  husband,  settled  upon  an  infant,  is  also  a  bar.  Drury  «.  Drury,  1 
Bdai's  Rep.,  39;  MoGartee  v.  TeUer  and  Wife,  3  Paige's  Ch.  Rep.,  511. 

(1)  She  may  beoome  a  sole  dealor  or  trader  with  the  permission  of  her  husband, 
em  without  deedsi  and  she  becomes  entitled  to  all  her  earnings,  as  her  separate 
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But  a  marriage  8ettlement»  provided  there  is  nothing  unrear 
Bonable  and  extravagant  respecting  it,  will  be  valid,  althongk 
there  were  creditors  at  the  time  of  making  the  settlement  The 
efficacy  of  such  settlement,  however,  is  limited  in  its  operation,  (a) 
Where  a  man  settles  an  estate  to  himself  and  his  intended  wife, 
for  their  Hves,  and  remainder  to  their  issue,  thus  &r  he  may  safely 
go,  and  it  will  be  secure  against  his  creditors ;  but  if  it  had  beea 
with  remainder  to  his  brothers,  or  other  relations,  it  would  be  in 
their  hands  fraudulent  against  creditors.  (1) 

In  pursuance  of  a  rule  in  equity,  that  what  is  agreed  to  be  done 
is  considered,  in  chancery,  as  done,  when,  on  a  marriage  settle- 
ment, money  is  agreed  to  be  laid  out  in  lands,  and  settled  upon  the 
wife  and  her  issue,  and  remainder  to  the  heirs  of  the  wife,  and  the 
wife  dies  without  issue,  yet  the  heir  of  the  wife  takes  the  land. 
If  the  articles  provided  that  the  land  should  be  settled  on  the 
wife  and  her  issue,  without  anything  further,  and  she  had  died 
without  issue,  would  her  collateral  heir  take  the  land?  If  it 
were  her  land  that  was  thus  settled,  such  settlement  would  create 

(a)  9  p.  WiM.,  504;  Bq.  Ca.  Abr.,  884;  8  Boll.,  6;  1  Vent.,  188. 


ostate.  ICcGrathir.  Ad'ra  of  Robertson,  1  Desaus.,  445.  And  where  the  acqnin- 
tion  of  the  title  by  the  wifb  was  fair,  the  husband's  rescision  of  the  contract, 
whereby  it  was  acquired,  cannot  affect  her;  but  she  cannot  hold  an  estate  aoquired 
bj  their  joint  fund.    Gore  «.  Sumersall,  5  Monr.,  512. 

(1)  2  Kent's  Com.,  1*72.  Thej  are  not  only  valid,  as  against  creditors  and  pur- 
chasers, if  made  before  marriage,  but  even  after,  if  made  in  pursuance  of  a  written 
agreement  entered  into  before  the  marriage.  Osgood  v.  Strode,  2  P.  Wma.,  265; 
Bradish  v,  Gibbs,  3  John.  Gh.  Rep.,  550.  Courts  of  equity  are  always  disposed  to 
give  them  a  free  and  liberal  construction,  and  will  always  support  them  if  valid  in 
other  respects,  unless  there  is  particular  evidence  of  fraud.  Horry  v.  Horry,  2  De- 
saus.,  126;  Tunno  v.  Tresevant,  id.,  2G9.  By  statute  in  South  Carolina,  they  are 
required  to  be  recorded  within  a  limited  time,  and  also  in  Vii^ginia.  If  not  recorded 
m  compliance  with  the  statute,  they  are  void  against  creditors  and  subsequent  bona 
fide  purchasers.  Wilson  v.  Wilson,  1  Desaus.,  401 ;  Forrest  v.  Warrington,  2  id., 
254;  and  so  in  South  Carolina,  even  though  the  property  was  the  wife's,  and  the  set* 
tlement  was  recorded  before  the  debt  was  contacted.  Taylor  v,  Heirot,  4  Demiw , 
227.  See,  also,  2  Dev.  t  Batt,  391 ;  Statutes  of  Tennessee^  1631.  An  ante- 
nuptial settlement  will  not  be  affected  by  Atiud  in  the  settler,  if  the  other  par^ 
were  innocent,  if  the  settlement  be  founded  upon  a  valuable  consideratioii.  Hag- 
siao  «.  Thompson,  1  Pet  U.  8.  Rep.,  348. 
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i&  estate  tail  in  tlie  wife ;  and  the  *  entailment  being  spent,  ^ 
for  want  of  heirs,  the  fee  simple  would  revert  to  her  heir,  ^  ^ 
whoever  that  person  might  be.  If  it  were  the  husband's  land 
when  settled,  it  would  vest  in  the  husband,  if  alive,  and,  if  dead, 
in  hifl  heir ;  for,  the  entailment  being  spent^  the  land  would  revert 
to  the  donor,  and,  if  he  were  dead,  to  his  heirs.  Even  at  law, 
money  articled  to  be  laid  out  in  land  is  not  assets  in  the  hands 
of  the  executor;  S  P.  Wms.,  217 ;  but  is  bound  hj  the  articles. 
In  8  P.  Wms.,  217,  we  And  a  case  stated,  reported  in  2  Yer.,  20, 
where,  in  marriage  articles,  it  was  agreed  that  the  wife's  portion 
of  £1,600,  together  with  the  £1,500  furnished  by  the  husband, 
should  be  laid  out  in  lands,  and  settled  on  the  husband  for  life ; 
remainder  as  a  jointure  for  the  wife;  remainder  to  the  heirs  of 
their  bodies.  The  land  was  never  purchased,  and  the  husband 
died  without  issue.  The  collateral  heir  of  tbe  husband  claimed 
that  the  money  should  be  laid  out  in  lands  and  settled  on  the 
wife  for  life,  with  renudnder  to  himself  in  fee  simple ;  and  it  was 
so  decided  by  the  court  It  has  been  contended  by  some  that  it 
went  to  the  wife  as  survivor,  or,  at  least,  that  she  was  entitled  to 
a  moiety,  it  being  purchased  with  her  money.  I  apprehend  the 
decision  was  correct  It  is  apparent  that  it  was  intended  that  the 
husband  should  take  the  whole  benefit  of  her  portion ;  for  it  was 
settled  upon  her,  not  as  her  estate,  but  as  his ;  being,  by  him, 
settled  as  a  jointure ;  which  supposes  it  to  be  his  property,  which 
he  gives  to  her  from  his  estate,  to  bar  her  right  of  dower.  In 
whatever  point  of  light  the  case  is  viewed,  the  heir  of  the  hus- 
band is  entitled  to  the  fee.  K  the  rule  in  Shelly's  case  prevail, 
die  fee  was  vested  in  the  husband  by  the  articles ;  but  the  rule 
of  common  sense  prevails  in  the  settlement  of  such  estates  in 
diancery.  It  would  have  been,  if  there  had  been  any  issue  of 
their  bodieg,  an  estate  for  life  in  the  *  husband,  remainder 
for  life  to  the  wife,  and  an  estate  tail  in  the  issue,  with  a  *-  -' 
remainder  in  fee  simple  in  the  husband;  but  as  there  was  no 
issue,  the  entailment  never  took  place ;  and  the  estate  was  an 
estate  for  the  life  of  the  husband,  with  an  intermediate  estate  for 
life  to  the  wife,  with  remainder  in  fee  to  the  husband ;  and,  he 
being  dead,  this  remainder  in  fee  vests  in  his  heir. 
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Marriage  settlements,  after  marriage,  if  made  in  pursuance  of 
articles  entered  into  before  marriage,  are  as  valid  as  those  made 
before  marriage,  (a)  (1) 

J£  the  husband  article  with  his  intended  wife  to  make  a  settle- 
ment, and  marry  without  performing  the  covenant,  although  this 
contract,  by  the  marriage,  is,  at  law,  released,  yet  chancery  will 
enforce  it.  2  Vent,  848.  And  so,  if  a  man  give  a  bond  to  make 
a  jointure,  and,  though  given  to  a  trustee,  so  that  a  failure  would, 
at  law,  be  a  forfeiture  of  the  bond,  yet  chancery  wotdd  view  this 
as  an  agreement  which  should  be  executed  specifically.  2  Chan. 
Ga.,  88.  If  the  husband  had  died  before  he  had  done  it,  chan- 
cery would  have  decreed  that  the  heir  should  do  it  If  the 
husband  article  to  settle  to  a  certain  amount  in  value,  and  fulfill 
only  in  part,  chancery  will  decree  a  performance  of  the  residue, 
and  all  his  lands,  in  such  case,  are  holden ;  but  if  the  covenant 
be  for  particular  lands  of  such  amount  in  value,  no  other  lands 
can  be  holden  subject  to  a  decree  of  chancery.  1  Yer.,  217 ;  2  id., 
482.  (2) 

(a)  SVm.,18;  AmbL,  ISl. 

(1)  In  the  case  of  Beade  v.  Livingston,  3  John.  Ch.  Rep.,  481,  it  was  held  that 
the  marriage  itself  was  a  good  consideration  for  an  ante-nuptial  agreement,  and 
safBdent  to  give  vali^lity  to  the  settlement  It  was  also  held  that  a  mere  volimtaiy 
oonvejance  to  the  wife  was  void  against  creditors  existing  at  the  time,  thon^^  if 
made  without  anj  fraudulent  intent,  it  was  gfood  as  against  subsequent  creditors. 
Such  18  also  tho  doctrine  of  Sexton  v.  Wheaton,  8  Wheat,  229,  and  Pioquet  «. 
Swan,  4  Mason*s  Rep.,  443.  By  thus  recognizing  the  validity  of  such  settlements, 
these  cases  seem  also  to  recognize  the  power  in  a  court  of  chauceiy  to  carry  the 
aute-nuptial  agreement  into  execution  to  its  fbllest  extent. 

If  property  was  settled  upon  a  wife  by  her  first  husband,  for  her  sole  and  sepa- 
rate use,  and  free  from  any  control  of  the  husband,  with  absolute  power  to  dispose 
of  it  by  deed  or  will,  the  settlement  will  be  operative  against  the  marital  rights  of 
A  second  husband.  Cole  «.  O'Neill,  3  Md.  Ch.  Dec.,  It4. 

A  marriage  settlement,  incomplete  by  reason  of  the  want  of  a  trustee,  is  only  an 
agreement  to  make  a  settlement^  and  will  not,  at  law,  exempt  the  annual  crops  of 
the  wife's  land  fh>m  execution  against  the  husband.  Bruce  «.  Thompson,  26  Vt, 
741.  A  marriage  settlement,  in  compliance  with  a  parol  agreement  before  marriage, 
was  held  void  as  to  antecedent  creditors.  Borst  v.  Corey,  16  Barb.,  136;  Albert  «. 
Wiuii,  6  Md.,  66.  But  a  written  settlement,  or  agreement  to  make  one,  before 
marriage,  in  consideration  thereof,  is  valid  against  creditors.  Id. 

(2)  Ramsdeu  v.  Hylton,  2  Ve&,  306 ;  Russell  «.  Hammond,  1  Atk.,  13 ;  Brown 
«.  Jones,  id.,  190 ;  Laney  v.  Athol,  2  id.,  444;  Ward  v.  Shallett^  2  Ves.,  16;  Wheeler 
V.  Caryl,  Ambl.,  121. 
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So,  too,  if  the  husband,  after  marriage,  receive  a  portion  which 
oame  to  his  wife  from  some  person  deceased,  and,  in  considera- 
tioa  thereof,  make  a  reasonable  settlement^  it  is  good ;  (a)  and 
when  property  is  in  the  hands  of  trustees  belonging  to  the  wife, 
not  as  her  separate  property,  and  they  will  not  pay  it  over  until 
the  husband  makes  a  reasonable  provision,  such  provision  is 
good  against  creditors;  for,  if  the  husband  had  gone  into  chan- 
cery *  to  compel  the  trustees  to  pay  it  over,  or  deliver  ^  ^^^ 
him  such  property,  the  court  would  not  have  decreed  in  "■  ■' 
&vor  of  the  husband  without  his  making  a  reasonable  provision 
for  the  wifa  (6) 

When  a  settlement  has  been  made,  before  marriage,  on  the 
wifis,  (e)  and  afterwards  she,  for  his  benefit,  joins  with  him  in 
discharging  it,  this  is  a  sufficient  consideration  for  a  new  settle- 
ment^ and,  as  it  respects  purchasers,  it  is  not  void,  although  of 
much  greater  value  than  the  first  settlement ;  but  creditors  can- 
not be  prejudiced  by  such  a  transaction.  2  Lev.,  70 ;  Pr.  in  Can., 
113.  The  law  is  the  same  when  the  wife  gives  up  her  jointure ; 
and,  I  presume,  also,  in  case  of  her  joining  with  him  in  a  con- 
Tcyance,  by  means  whereof  her  dower  is  barred;  for  it  stands 
upon  the  same  reason.  2  Lev.,  146.  (1) 

When  a  wife  is  entitled  to  an  equitable  estate,  the  legal  title 
of  property  being  in  a  trustee,  it  has  been  a  question  whether  the 
hosband  could  or  could  not,  for  a  valuable  consideration,  assign 
this  equitable  interest,  so  as  to  entitle  the  assignee  to  take  it, 
without  making  any  provision  for  the  wife.  It  is  determined,  4 
Yes.,  that  such  assignment  would  not  bar  the  equity  of  the  wife ; 

(a)  Cro.  Jac.,  158;  id.,  18;  Pitm.  in  Can.,  4SS;  9  Atk.,  477;  1  id.,  188 ;  Free,  in  Can.,  SI. 
(I)  t  Atk^  «».  (fi)  Ambler,  14. 


(1)  Brown  v,  Jones,  1  Atk.,  190 ;  Middleoome  v.  Harlow,  2  id.,  618 ;  Pioquet  v. 
Bwui,  4  MaeoD^a  Rep.,  443.  To  support  these  settlements,  the  settler  will  bo 
Kqinired  to  receive  a  fair  and  reasonable  consideration  for  the  thing  settled  in  order 
to  repel  the  presumption  of  Araud.  It  is  sufficient  to  support  such  settlements  that 
the  wife  relinquishes  her  own  estate,  or  agrees  to  make  a  charge  upon  it  for  the 
benefit  of  her  husband,  or  even  if  she  agrees  to  part  with  a  contingent  interest. 
Ward  «.  Shallett,  2  Yes.,  16.  The  consideration  should,  however,  bear  a  reasonable 
proportion  to  the  tMng  settled.  Ladj  Arundel  v.  Phipps,  10  Yes.,  139;  Bullard  v. 
Briggs,  n  PSdc.  Bep.,  533;  Martin  v,  Martin,  1  Ck>m8t.  (N.  Y.X  473. 
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and  it  would  be  strange  if  it  should.  It  is  difficult  to  oonoeiye 
how  the  assignee  of  the  husband  should  be  in  a  better  situatioa 
than  the  husband,  who  could  not  have  the  aid  of  chancery  to 
recover  such  estate,  without  making  a  reasonable  provision  for 
the  wife.  To  recover  such  an  interest  of  the  wife,  the  husband 
has  no  remedy  at  law ;  nor  will  any  agreement  of  the  wife,  with- 
out the  consent  of  her  trustee,  entitle  the  husband  to  receive  it, 
discharged  of  her  equity.  The  profits  of  such  estate,  during  the 
coverture,  belong  to  the  husband ;  but  he  cannot  get  at  the  poo- 
session  of  it  without  the  consent  of  the  trustee.  He  must,  there* 
fore,  if  the  trustee  will  not  consent,  apply  to  chancery  to  compel 
the  trustee  to  deliver  the  property  *  into  his  hand.  This 
'■  ■'  application  will  always  be  re^uded  by  the  courts  provided 
the  husband  will  make  such  provision  for  the  wife  as  the  court 
judges  equitable;  but  if  he  be  unwilling  to  do  equity,  his  appli- 
cation  will  be  dismissed.  If  the  estate  be  real,  he  is  entitled  to 
the  rents  and  profits  during  coverture,  and  the  court  will  permit 
him  to  receive  such  rents,  &c. ;  and  if  his  wife  die,  he  is  not 
accountable  to  her  heirs  for  them.  4  Yes.,  16 ;  2  Yes^  Jr.,  676. 

Marriage  settlements,  after  marriage,  unattended  with  the  pre- 
ceding circumistances,  have  no  greater  validity  than  any  volun- 
tary conveyance ;  (a)  that  is  to  say,  if  the  settler  were  indebted  at 
the  time  of  making  the  settlement,  the  same  is  void  against 
creditors  of  every  description.  If  he  were  not  indebted  at  the 
time  of  making  the  settlement,  such  settlement  is  good  against 
subsequent  creditors.  (1) 

It  will  be  proper  to  notice,  in  this  place,  the  effect  of  those 
settlements  which  are  made  by  a  husband  on  his  wife,  providing 
for  her  separate  allowance,  under  articles  of  separation.  Such 
settlement  has  the  effect  of  an  absolute  discharge  of  the  husband 
from  all  debts  contracted  by  her  during  the  separation,  in  the 

(a)  Pre.  in  Can.,  99 ;  Cowp.,  978 ;  9  Bro.  in  Can.,  148. 


(1)  Sidney  «.  Cronemaker,  12  Ves.,  136;  Taylor  v.  Jones^  2  Atk.,  600;  MOIer  v. 
Bden,  10  Mod.,  487 ;  Elms  «.  Hughes^  3  Desaus.,  158;  Read  v.  liyingston,  3  John. 
Oh.  Bep.,  488;  Threewitts  «.  Threewitto^  4  DesauB.,  560;  Bank  U.  &  9.  JBmms  ei 
aL,  Wright's  Ohio  Rep.,  604. 

But  a  suitable  provision,  made  by  a  husband  for  his  wife  during  coverture^  will 
be  sustained  in  equity  against  him  and  his  heirs.  Riley  v.  Riley,  26  Ckum.,  154. 
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coorae  of  business  and  ordinaiy  puichases ;  but  bas  notbing  to 
do  witb  the  Question  whether  a  husband  could  not  be  obliged  to 
maintain  a  wife  thus  separated,  who  had  become  a  pauper;  for, 
in  such  oase,  the  creditor  became  a  creditor,  not  of  choice,  but 
in  obedience  to  the  laws  of  society  and  humanity*  The  doctrine 
above  stated  seems  to  have  been  folly  established  by  a  variety 
of  authoritieB.  Latterly,  some  doubts  have  been  entertained  of 
the  oorrectness  of  this  principle.  It  is  objected  that,  if  this  be  the 
csse^  it  renders  the  wife  a  femme  aole^  and  that  she  would  be  enti- 
tled to  all  the  personal  property  that  accrued  to  *her  during  ^  ^  . 
coverture ;  but  that  the  law  is,  undoubtedly,  otherwise.      ^        ^ 

The  authorities  which  established  the  controverted  doctrine 
certainly  went  very  wide  of  favoring  the  idea  that  such  a  wife 
was  a  femme  sole.  They  only  reoognizsed  the  idea  that  it  was 
equitable  and  legal  that  a  husband  should  be  bound  by  his  con- 
tracts in  the  articles  of  separation.  If  the  articles  be  that  he  and 
his  wife  should  live  separate,  no  right  is  abandoned,  only  the 
right  of  the  person  and  personal  services. 

If  he  covenant  that  he  will  not  meddle  with  the  real  estate, 
he  abandons  his  right  to  the  usufruct  of  it 

If  he  covenant  that  he  will  not  take  firom  her  property  that 
comes  to  her  during  the  coverture ;  in  such  case  he  is  not  entitled 
to  any  legacy  that  may  be  bequeathed  to  her. 

If  he  settle  anything  upon  her,  he  is  bound,  though  such  set* 
tiement  would  be  firaudulent  as  to  creditors. 

I  apprehend  that  those  decisions  which  foster  the  idea  that  the 
husband  is  not  bound  by  the  contracts  of  the  wife,  even  for 
necessaries,  when  she  lives  separate  from  him,  upon  articles  of 
agreement,  are  correct;  but  not  on  the  ground  that  she  has  a 
separate  allowance.  For  I  see  no  difference,  in  point  of  principle, 
betwixt  the  case  where  there  is  no  separate  allowance  and  where 
ih^re  is.  I  perceive  no  greater  reason  why  a  husband  should  be 
bound  by  the  contracts  of  his  wife  who  voluntarily  and  amicably 
absents  herself  from  his  domicil,  than  where  she  elopes  from  him. 
And,  in  the  last  case,  it  will  not  be  contended  that  a  husband  is 
obliged  to  support  his  wife  who  elopes  from  him.  (1) 

(1)  Thft  doctrine  of  the  validity  of  settlements,  under  an  agreement  between 
bmband  and  wife  to  live  separately,  and  the  nghts  of  the  parties  growing  out  of 
36 
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In  case  of  settlements  upon  wives  of  real  property,  as  their 
sole  and  separate  estate,  their  complete  dominion  over  it  is  folly 
established,  (a)  But  settlements  for  a  separate  maintenance,  of 
^  ^  real  property,  cannot  be  alienated ;  *  and  the  wife  is  only 
*-  ^  entitled  io  the  usufruct  A  husband  promises  his  wife 
that,  if  she  wUl  sell  her  lands  and  let  him  have  the  avails,  that 
he  will  leave  to  her  that  amount.  Although  such  executory 
promise  is  not  binding  upon  the  husband,  yet,  if  the  husband 
should  give  a  bond  to  a  third  person,  in  trust  for  his  wife,  in 
performance  of  such  promise,  such  is  not  fraudulent  against 
creditors,  (i) 

A  gift  to  the  wife,  as  a  donatio  causa  mortis^  is  good. 

An  agreement  by  husband  and  wife,  previous  to  the  marriage, 
is  not  extinguished  by  the  marriage,  (c) 

According  to  Coke's  Reports  of  Forse  and  Hembling,  4  Eep., 
60,  it  was  holden  that  marriage  was  a  countermand  of  a  will  of 
real  property  made  by  the  wife ;  while,  in  Sill  v.  Gould,  which 
appears  to  be  the  same  case,  it  is  stated  that  Andebson  considered 
marriage  by  a  fimmt  as  a  countermand  of  her  wilL  The  other 
judges  held,  indeed,  that  the  will  was  void ;  but  it  was  because, 
at  the  time  of  its  consummation,  she  was  incapable  of  devising 
real  property,  by  reason  of  the  statute  of  Henry  VIII.  (1) 

A  settlement,  made  by  a  woman  before  marriage,  of  her  estate, 
to  her  separate  use,  without  the  knowledge  of  her  husband,  will 
not  bind  him.  ((2)  (2) 

(a)  Pre.  in  Can.,  166  iS  Ves.,  Jr.,  4Vr.  (c)  Ch.  Ca.,  118. 

(fe)  %  Lev.,  148 ;  1  P.  Wmt.,  441.  <4)  »  Ver.,  17. 


•nch  agreements,  has  already  been  examined  in  Chapter  VH.    Any  further  discus- 
sion of  tlieir  effect  is  not  here  deemed  necessaiy. 

But  where  a  settlement  is  made  on  a  married  woman  without  restriction,  and  the 
profits  are  insufficient  for  her  support,  the  wife  may,  under  the  direction  of  the 
oourt  of  chancery,  dispose  of  a  part  of  the  principal  of  the  estate  for  her  necessary 
support  Porter  «.  Baldwin,  t  Humph.,  176. 

(1)  See  anUet  page  263,  ei  seq. 

(2)  It  has  long  been  held  that  such  settlements  were  in  derogation  of  his  marital 
rights,  and  therefore  yoid.  Strathmore  v.  Bowles,  1  Ves.,  22 ;  Qoddard  r.  Snow,  1 
Buss.  Bep.,  855;  Howard  v.  Hooker,  2  Bep.  in  Chan.,  42 ;  St  George  «.  Wake,  1 
Myl  k  K.,  610;  Tucker  p.  Andrews,  13  Maine  Bep.,  124;  Jordan  v.  Black,  1  Term 
Bep.,  142.    In  Lowxy  v.  Tierman,  2  Har.  ft  GilL,  34^  the  wife,  before  marriage,  had 
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A  woman  may,  before  marriage,  with  the  consent  of  her 
intended  husband,  convey  all  her  stock  in  trade  to  trustees,  to 
enable  her  to  carry  on  a  trade  separately,  for  her  own  separate 
use;  and  this  property  cannot  be  taken  for  his  debts,  or  the 
profits  arising  from  it  The  question  may  be  asked,  why  is  his 
oonsent  necessary  ?  She  was  not  then  suh  potesiaie  viri.  The 
reason  doubtless  is,  it  would  operate  as  a  fraud  upon  her  intended 
husband,  and  disappoint  his  just  expectations.  But  if  she  do  so 
openly,  and  with  his  knowledge,  and  he  marries  her,  I  apprehend 
it  is  sufficient  evidence  of  his  consent  3  Term  Bep.,  618. 

*  In  2  Brown  in  Can.,  there  is  a  case,  determined  by  ^^  ^  .. 
Justice  BuLLEB,  where  we  find  it  laid  down  that  no  case  '-  ^ 
has  established  the  rule  that  all  conveyances  made  by  a  wife 
before  marriage  are  void,  merely  because  not  communicated  to 
the  intended  husband.  And  that,  in  a  case  where  the  woman 
had  never  married  before,  the  doctrine  by  him  maintained  is  this : 
If  the  wife,  before  marriage,  has  held  out  to  the  husband  that 
he  will  be  entitled  to  her  property,  her  conveyance  of  it  out  of 
his  reach  will  be  a  fraud,  and  the  conveyance  void.  The  hus- 
band must  have  been  deceived :  a  mere  concealment  alone  is  not 
sufficient  to  avoid  the  conveyance.  The  cases  here  referred  to 
most  be  such,  where  the  conveyance  must  be  for  the  separate 
benefit  of  the  wife,  or  for  that  of  some  volunteer.  For  a  convey- 
ance by  her,  for  a  valuable  consideration,  could  never  be  void  in 
the  hands  of  a  bona  fide  purchaser.    The  question,  in  all  these 


tnoBferred  her  whole  estate,  by  deed,  to  trustees,  who  were  to  permit  her  to  receive 
the  profits  during  her  life,  and  no  power  resenred  over  the  principal,  except  the  right 
of  disposing  by  will;  and  the  court  of  dianoeiy  refused,  after  the  marriage,  to 
modiff  the  trusty  or  sustain  a  bill  brought  for  that  purpose  by  husband  and  wife. 
Booh  settlement  is  always  good,  If  made  with  the  knowledge  and  consent  of  the 
future  husband,  and  if  he  is  a  party  to  the  settlement  a  court  of  equity  will  not 
avoid  it,  although  he  was  an  infant  at  the  time  it  was  made.  Slocombe  v.  Glubb, 
3  Bro.  Bep.,  646 ;  and  if  no  imposition  is  practised,  or  intended  to  be  practised,  on 
the  husband,  it  has  been  held  to  be  good  without  notice  to  him,  though  the  pro- 
priety of  this  may  be  strongly  questioned.  King  v.  Oolton,  2  P.  Wms.,  6ti;  Jones 
V.  Cole,  2  Bailey's  &  C.  Bep.,  330. 

To  make  an  ante-nuptial  settlement  void  for  fraod  aa  to  erediton^  it  was  held  to 
be  necessary  Uiat  both  parties  concur  in,  or  have  notice  o(  the  intended  fraud. 
Andrews  «.  Jones,  10  AUl,  400. 
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caaes,  was  this :  Was  the  husband  deoeiyed  and  disappointed  ?  It 
seems  to  me,  such  deoeptioa  may  often  be  practised  by  conceal- 
ment, and  that  the  doctrine  in  the  foregoing  casCi  to  the  extent 
laid  down,  is  very  questionable. 


[♦184]  ♦CHAPTER  XIV. 

Of  ths  HTr8Bi.in>'s  takikq  MoBTOAaiBS  to  Hnir«ig,F  akd  Witb. 
Op  a  WiFB*a  HOBTOAOXiro  hieb  Lajtds  to  aid  hbb  Hubbanp. 
.Of  the  Wifs's  Pla.ge  of  Ssitlbmsnt.  Of  Husband  and 
Wife  being  Witnesses  fob  and  against  bach  otheb. 
Thbib  justifying  a  Battbby,  in.  EACH  otheb's  Defencb. 
Husband's  devising  to  his  Wife.    The  Husband's  Rights 

AND  LiABUJTIBS,  in  CONSEQUENCE  OF  HAYING  A  WiFE  EXECU- 
TBDC. 

The  husband  lends  money,  and  takes  a  mortgage  to  himself  and 
wife.  On  his  death,  the  mortgaged  premises  belong  to  the  wife ; 
and  she  is  entitled  to  the  money  due.  Where  the  jus  aocreaomdU 
is  acknowledged,  no  other  principle  need  be  sought  for  to  esta- 
blish the  right  of  the  wife.  But  eyen  in  those  States  where  it  is 
not  acknowledged,  I  apprehend  that  the  right  of  the  wife  cannot 
be  controverted.  Here,  indeed,  if  such  property  is  wanted  to 
pay  the  debts  of  the  husband,  the  right  of  the  wife  must  yield 
to  such  a  claim.  But  she  will  hold  it  against  any  volunteer. 
It  is,  in  substance,  a  voluntary  conveyance  to  the  wife ;  a  gift  by 
the  husband  to  the  wife  of  the  debts,  provided  she  should  survive 
him.  For  it  cannot  be  pretended  that,  if  the  money  had  been 
paid  during  the  coverture,  that  the  wife  could  have  any  claim  to 
any  part  of  the  estate.  (1) 
f  ■  '       — — — ■       — — ^i^— ^.^^^^i^^—— — .—— — ^—      II 

(1)  Bj  referring^  to  the  ezaminatioa  of  the  /tu  aoortaeendit  in  a  former  chapter,  it 
will  be  seen  that,  in  the  case  of  a  oonveyanoe  to  husband  and  wife,  they  do  not 
therebj  beoome  joint-tenants,  but  are  each  seised  of  the  entirety,  and  the  surviYor 
takes  the  whole.  Ross  v.  Garrison,  1  Dana^  35 ;  Rogers  v.  Grider,  id.,  243 ;  and  the 
same  words  of  oonyejance,  that  would  make  two  other  persons  joint-tenants,  wiU 
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A  married  woman  may  join  with  her  husband  in  mortgaging 
her  estate  of  inheritance ;  and,  provided  this  is  done  by  a  fine,  it 
is  valid.    In  this  country,  the  same  can  *  be  done  by  any 
ordinary  mode  of  conveyance;  and  a  trust  estate  will  be  '-       -* 
equally  affected  with  a  legal  estate.  (1) 


make  husband  and  wife  tenants  of  the  entirot7.  Doe  v,  Parrott,  6  Term  Rep.,  662 ; 
Jadcsoti «.  Stevens,  16  John.  Rep.,  115;  Rogers  v,  Benson,  6  John.  Ch.  Rep.,  437 ; 
Bather  v.  Harris,  16  Wend.,  616;  Taul  v.  Campbell,  1  Yerger,  319;  Shaw  v.  Hear* 
sej,  5  Mass.  Rep.,  523 ;  Greenlaw  v.  Greenlaw,  13  Maine'  Rep.,  186 ;  Draper  v. 
Jadcson,  16  Mass.,  480;  Bronson  v.  Hall,  16  Yt,  309. 

Li  the  foregoing  cases  it  is  held  that  the  estate,  which  the  husband  and  wife  take 
is  a  oonveyanoe  to  them  Jointly,  agrees  with  an  estate  in  joint-tenancy,  in  the  right 
of  Boryivorship,  but  differs  in  this,  that  neither  has  the  power  to  convey  without 
tiie  ooncorrence  of  the  other.  See,  also,  Fairchild  v.  Chastelleaox,  1  Penn.,  1*76; 
Keedham  v.  Branson,  6  Ired.,  426;  Taul  v.  Campbell,  sugpra;  Diddnson  v.  Codwise 
1  Sandf.  Ch.  Rep.,  214;  Den  v.  Hardenburgh,  5  Halst,  42.  When  husband  and 
wife  tliiia  become  tenants  by  the  entirety,  he  cannot  alien  the  entire  estate ;  but  it 
is  held  that  he  may  execute  a  mortgage  of  his  interest,  or  make  a  lease  in  his  own 
name,  or  join  the  wife.  Jaokson  v.  McConneU,  19  Wend.,  It 5. 

It  ia  said,  however,  that  husband  and  wife  may  be  made  tenants-in-common  by 
a  gilt  to  them,  in  express  words,  during  coverture.  2  Preston  on  Abstracts  of  Title, 
41 ;  id.  on  Estates,  I,  32.  In  Ohio,  where  no  joint-tenancy  exists,  in  the  case  of  a 
derviBe  to  husband  and  wife,  they  take  as  tenants-in-conmion,  and  not  as  tenants  of 
the  entirety.  Baig^ant  v.  Steinberger,  2  Ohio  Rep.,  305 ;  Wilson  v.  Marsh,  13  id.,  68. 

In  Connecticut,  the  husband  and  wife,  in  such  case,  are  held  to  be  joint-tenants, 
and  the  husband  may  convey  his  interest  Whittlesey  v.  Fuller,  11  Conn.  Rep., 
837. 

From  the  doctrine  of  the  above  authorities,  except  in  Ohio  and  Ccmnecticut,  it  is 
settled  that,  where  a  mortgage  is  made  to  husband  and  wife  in  their  joint  names^ 
the  interest  in  it  goes  to  the  wife  as  survivor.  2  Rand^sed.  of  Pow.  on  Mort,  685; 
Draper  r.  Jackson,  mtprow  But  such  mortgages  are  void  as  to  creditors.  Stileman 
p,  Ashdown,  2  Atk.,  477,  485;  Fletcher  v.  Sedley,  2  Yem.,  490 ;  Christ's  Hospital 
e.  Bugden,  id.,  683.  It  is  precisely  like  the  case  of  a  purchase  made  by  a  husband, 
in  the  joint  names  of  himself  and  wife,  who  afterwards  becomes  a  bankrupt  He 
most  not  only  not  be  indebted  at  the  time  of  the  purchase,  but  not  be  in  trade,  to 
make  it  valid  against  (^editors.  See  Glaister  v.  Hewer,  8  Yes.,  196;  9  id.,  12;  11 
fcL,377. 

(1)  And  she  may  create  a  vaUd  power  in  the  mortgage  to  sell  in  default  of  pay- 
ment, may  convey  upon  condition,  and  prescribe  the  terms.  Lord  Thublow,  in 
Clinton  v.  Hooper,  1  Yes.,  186;  Demarest  v.  Wyncoop,  3  John.  Ch.  Rep.,  129; 
F^bus  9.  Smith,  1  Yes.,  189 ;  Essex  v.  Atkins,  14  id.,  542.  So  where  a  feme  covert, 
in  oooslderation  that  a  creditor  of  her  husband  would  give  him  further  time  for  the 
pi^yment  of  his  debts,  executed  a  deed  jointly  with  her  husband,  in  form  a  mortgage 
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When  a  wife  has  mortgaged  her  estate,  and  the  mortgage- 
money  is  not  paid  at  the  day,  if  the  husband  should  take  up 
more  money  on  the  credit  of  the  estate  mortgaged  by  the  wife, 
the  mortgaged  premises  will  be  holden  for  sudi  sum  afterwards 
borrowed.  For  the  l^;al  estate  was  in  the  mortgagee,  by  the 
forfeiture  occasioned  by  the  non-payment  of  the  firat  sum ;  and 
equity  will  not  strip  him  of  the  land  untU  the  last  sum  borrowed 
is  paid,  as  well  as  the  first,  as  he  had  the  l^gal  tide  and  equal 
equity  with  the  wife,  (a)  (1) 

When  a  wife  has  mortgaged  her  land  to  raise  mon^  for  her 
husband,  and  he  dies,  his  personal  estate  shall  be  liable  to  dis- 
charge the  debt,  provided  there  is  such  estate,  after  the  debts  of 
the  husband  are  paid.  (&) 

If  a  wife  join  in  the  mortgage  of  her  estate,  and  the  husband 
die  and  make  a  will  and  give  legacies,  although  all  the  creditois 
of  the  husband,  of  every  description,  shall  be  satisfied  before  the 
wife  has  any  claim,  yet  the  wife  shall,  after  the  debts  are  paid, 
have  the  benefit  of  the  personal  estate  to  redeem  her  land  so 
mortgaged,  although  the  legatees  thereby  lose  their  legacies 

(a)  1  Ver.,  41.  (5)  1  V«r.,  497;  1  P.  Wma.,  »n. 

of  real  estate,  to  secure  the  pajment:  although  the  deed  was  not  acknowledged 
strictly  in  accordance  with  the  existing  statutes,  still,  it  being  for  property  whidi 
slie  had  the  right  to  conrey,  it  was  held,  in  equity,  to  create  a  spedfio  lien,  and 
enforced  aooordiagly.  Brundige  v.  Poor,  2  Gill  k  John.,  1. 

(1)  Powell  on  Mort,  '724.  But  it  is  necessary,  in  order  to  make  it  liable  for  the 
money  afterwards  taken,  that  the  mortgaged  estate  should  hare  become  forfeited 
before  the  last  advance  was  made.  The  first  case  upon  this  point  is  that  of  Reason 
V.  Sacheverell,  reported  in  1  Vem.,  41,  and  in  2  Chan.  Cas.,  98.  By  the  first  report 
of  this  case,  it  seems  that  husband  and  wife,  having  occasion  to  raise  £400,  levied 
a  fine  on  tlie  wife's  land,  and  made  a  mortgage  of  the  same,  and  after  the  mortage 
was  forfeited  the  husband  paid  in  part  of  the  mortgage-money,  and  afterwards 
borrowed  as  much  more  of  the  mortgagee  as  he  had  paid  in.  It  was  decreed  that 
the  mortgagee,  having  the  estate-at-law  in  him  by  the  forfeiture  of  the  mortgage 
should  hold  the  land  against  the  heir  of  the  wife,  and  that^  if  the  heir  would  not 
pay  in  the  whole,  principal,  interest  and  costs,  he  should  be  foredosed.  But  by 
the  last  report  of  the  case  it  appears  that  the  husband  and  wife,  by  an  indorsement 
upon  the  mortgage-deed,  consented  that  the  land  should  stand  charged  with  the 
last  advancement  If  this  last  report  of  the  case  is  the  true  one,  it  determines 
nothing  in  support  of  tlie  proposition  in  the  text  As  to  which  is  the  correct  rep(^ 
see  1  Baithb/s  Vem.,  41 ;  note  to  page  726,  Rand^^t  ed.  Powell  on  Mortgages. 
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thTOQgh  a  deficiency  of  assets.  1  P.  Wma,  264.  But  this  right 
of  the  wife  to  be  considered  as  a  creditor,  may  be  repelled  bj 
parol  evidence  which  shows  that  it  was  her  intention  not  to  be  a 
creditor,  (a)  (1) 

(<^  1  p.  Wmt., 964;  Combl.,160. 


(1)  The  mortgage  being  originallj  the  debt  of  the  husband,  his  personal  estate  is 
d»  primary  fund  out  of  which  it  should  be  paid;  and  the  wife,  by  oonsenting  to 
diarge  her  lands  for  its  payment,  does  not  change  the  husband's  original  liability. 
Clinton  v.  Hooper,  1  Yes.,  186,  187;  Tate  v.  Austin,  1  P.  Wms.,  264^  cited  in  the 
taoE^  subjected  the  husband^s  personal  estate  to  the  payment  of  such  debt  in  prefe- 
nnoe  to  legaciee  which  he  had  bequeathed  to  charities  out  of  his  personal  estate^ 
on  the  ground  that  the  right  of  the  wife  was  to  be  oonsidered  in  the  nature  of  a 
debt  In  Pawlet  v.  Delaval,  3  Yes^  663, 669,  Lord  Habswiokb  obserred  that  there 
were  several  instances  where  wives  had  concurred  to  pledge  part  of  their  separate 
property  for  »  debt  of  their  husbands,  and  the  court  never  said  that  the  security 
aboold  not  take  plaoe,  but  had  held  it  to  stand  as  a  pledge — the  husband,  never* 
thaless^  bound  to  exonerate;  and  again  in  Robinson  v.  Gtoe,  1  Yes^  252,  his  lordship 
observed  that  it  is  a  common  ease  for  a  wife  to  join  in  a  mortgage  of  her  inheritanoe 
for  a  debt  of  the  husband,  and  after  his  death  she  is  entitled  to  have  her  real  estate 
exonerated  out  of  his  personal  and  real  assets,  the  court  considering  her  estate  only 
ss  a  secnrity  for  his  debt^  and  none  of  his  creditors  have  the  riglit  to  stand  in  the 
plaee  of  the  mortgagee,  to  come  round  on  the  wife's  estate.  Wilkinson  v.  Beale,  a 
manoscript  case  before  the  Yice-Chanoellor,  27  January,  1823,  cited  in  Powell  ou 
Mortgages,  727,  in  note,  is  another  leading  case  on  this  point.  Husband  and  wifo 
mortgaged  the  wife's  estate,  to  raise  money  for  the  use  of  the  husband.  The  bus* 
band  covenanted  to  pay  the  money,  and  gave  the  usual  bond.  The  proviso  for 
redemption  was  on  payment  by  the  husband  or  his  representatives.  The  husband 
died,  devising  some  real  estate,  but  making  no  will  of  his  personal  property.  His 
widow  to(^  out  letters  of  administration,  pud  the  interest  on  tho  mortgage,  and 
died,  having  devised  the  mortgaged  estate  to  the  plaintiff^  The  bill,  which  prayed 
for  liberty  to  redeem,  brought  the  devisees  of  the  husband  before  the  court,  asking 
that  they  should  pay  out  of  the  husband's  assets  the  principal  and  interest  due  on 
the  mortgage^  and  a  decree  was  made  according  to  the  prayer  of  the  bill,  an  inquiry 
beiag  directed  as  to  the  assets  of  the  husband  that  came  into  the  hands  of  the 
wife. 

The  money,  in  such  case,  is  for  the  husband*s  use — he  oovenants  to  pay  it.  The 
estate  of  the  wife  having  paid  the  debt,  he  is  considered,  in  equity,  as  the  debtor, 
sad  the  land  but  as  an  additional  security.  As  to  the  effect  of  such  covenants  of 
the  husband  in  similar  cases,  see  Pooock  v.  Lee,  2  Yem.,  604;  Earl  of  Oxford  v. 
Lady  Bodney,  14  Yes.,  417 ;  Heron  v.  Newton,  9  Mod.,  12 ;  and  the  husband  can- 
not tie  up  or  direct  the  application  of  his  personal  estate,  so  as  to  shield  it  firom 
rights  of  the  wife.  Astley  e.  TankerviUe,  3  Bro.  C.  C,  646. 

It  seems,  however,  that  if^  fh>m  the  nature  and  circumstances  attending  the  oon- 
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The  wife  joined  with  the  husband  and  levied  a  fine  of  her 
estate,  to  raise  £400  by  mortgage  of  her  estate,  to  bay  a  commis- 
sion in  the  army  for  her  husband,  (a)  The  money  was  paid  by 
the  mortgagee:  but  before  the  money  could  be  applied  to  thd 
purchase  of  the  commission,  the  husband  died.  In  this  ease,  the 
£400  was  considered  as  a  debt  due  from  the  estate  of  the  hos- 

r*ift«i  ^^^  ^  *^®  ^^® '  *  ^^^  decreed  to  be  paid  to  tlie  wife 
*-  ^  out  of  his  personal  estate,  if  there  was  sufficient  after  all 
his  other  debts  were  paid.    2  Ver.,  689. 

A  husband  borrows  money,  and  the  wife  joins  with  the  has* 
band  in  levying  a  fine,  by  way  of  mortgage  to  the  lender,  and 

(a)  8  Brown  in  Con.,  SOI. 

tnut^  it  om  be  infened  to  have  been  the  intentkm  of  the  paitiea  that  the  wife% 
estefte  elone  should  be  held  liable  to  diechai^  the  mortgage  debt «— as  in  the  inatttBoe 
of  a  mortgage  having  relation  to  the  settlement  of  the  estate  by  agreement  of  tiie 
parties  upon  the  marriage,  since  the  inference  may  be  drawn  that  the  agreement 
upon  the  marriage  extended  to  the  subseqaent  mortgage,  and  that  it  was  stipnlated 
that  the  sum  to  be  borrowed  should  be  charged  upon  and  borne  solely  by  the  settled 
estates — such  a  case  will  exempt  the  husband's  estate  fhmi  tlie  wife's  efpaty, 
'  Lewis  V.  Kangle,  AmbL,  60;  and  see  Boper  on  Husband  and  Wife,  146.  So  if  the 
money  was  borrowed  to  pay  off  the  debt  of  the  wife,  contracted  dum  apia»  the  hns- 
band^s  assets  would  not  be  liable;  and  if  the  estate  of  the  wife  descend  to  her, 
charged  with  the  debt  of  her  ancestor,  the  rule  will  not  apply.  Baggot  v.  Oughtoo, 
1  P.  Wms.,  36t,  said  to  have  been  aftrmed  hi  the  Home  of  Lords,  but  not  reported; 
8ugden  on  Powers,  2d  ed.,  571;  and  the  same  doctrine  holds  where  the  land  to 
charged  with  her  own  mortgage  debt  before  marriage,  and  also  where  the  money 
borrowed  Was  applied  to  her  separate  use.  Cltnton  v.  Hooper,  2  Yes.,  188. 

As  to  the  method  of  determining  to  whose  use  the  mortgage-debt  was  ooutracted. 
If  it  was  for  the  use  of  the  husband,  it  is  nothing  more  than  a  resulting'  trust  hi 
&Tor  of  the  wife,  which  may  be  proved  by  parol.  Clinton  v.  Hooper,  ui  tvipra; 
Jackson  v.  Matesdorf;  11  John.  Eep.,  91;  13  id.,  463;  Jackson  v,  Morse,  16  id., 
197;  Botford  v.  Burr,  2  John.  Oh.  Eep.,  469;  and  this  even  in  opposition  to  the 
deed  and  answer  of  the  defendanti  denying  the  trust  Gillespie  «.  Moore,  2  John. 
Ch.  Rep.,  601. 

The  proposition  is  laid  down  in  the  text,  that  the  right  of  the  wife  to  be  oon- 
sidered  as  a  creditor  may  be  repelled  by  parol  evidence  whidi  shows  it  to  hi;vB 
been  her  intention  not  to  be  considered  as  such.  This,  with  some  limitation,  to 
true.  Parol  evidence  is  not  admissible  of  the  wife^s  declaration  that,  in  joining  in 
the  mortgage,  she  intended  it  as  a  gift  to  her  husband.  Lord  Louobboroooh 
Chancellor,  in  Clinton  v.  Hooper,  tct  rap.  But  he  also  held  that  she  might  bar  her- 
self by  tollmg  the  executxir  that  she  did  not  intend  to  claim  ^is  right,  and  desiring 
that  he  would  proceed  in  paying  the  legacies;  and  that  parol  evidenoe  might  be 
admitted  of  her  declarations  to  this  eilbct. 
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th6  hoflband  dies ;  the  husband's  estate  shall  be  applied  to  pay 
off  the  mortgage ;  provided  there  is  sufficient  after  all  his  debts 
are  paid,  although  the  legacies  in  the  husband's  will  should  be 
defeated  by  the  means,  (a) 

Tftifemme  sok^  for  a  sum  loaned  to  her,  mortgage  her  lands, 
and  then  marry ;  and  the  mortgagee  assign  the  mortgage,  and 
the  husband  covenant  to  pay  the  mortgage  money  to  the  assignee, 
and  die;  although  the  husband  would  have  been  liable  in  his 
lifetime,  and  his  executors,  after  his  death,  to  have  paid  the 
assignee  the  debt ;  yet,  the  surviving  wife  shall  not  have  aid  of 
the  husband's  personal  estate,  to  redeem  the  mortgage.  Yet,  if 
the  mortgage  money  loaned  to  the  wife,  had  been  paid  to  the 
hmband  after  marriage,  she  should  have  aid  of  his  estate.  1  P. 
Wms.,  848. 

When  the  husband's  estate  is  under  mortgage,  if  the  wife 
mortgage  her  estate  to  disencumber  his,  and  the  husband  die, 
the  wife  shall  stand  in  the  place  of  the  mortgagee,  and  be  satis- 
fied from  the  husband's  estate,  before  the  estate  shall  be  enjoyed 
by  the  heirs.  (&) 

A  mortgage,  though  in  fee,  is  no  more  than  a  chose  in  action. 
It  is  personal  property,  and  is  liable  to  the  same  disposition  by 
the  husband,  as  all  other  choses  of  the  wife  are ;  and,  like  all 
other  choses,  will  be  considered  as  purchased  by  him,  if  he  make 
a  suitable  settlement  upon  her,  in  consideration  of  the  fortune 
received  by  her.  If  her  husband  do  not  procure  the  payment  of 
the  money  on  the  mortgage,  his  aUenation  of  the  mortgage  will 
not  bind  the  wife;  for  he  is  not  considered  as  reducing  it  to  pos- 
session, until  payment  of  the  money  is  made,  (c)  It  may 
*  be  alienated  by  the  husband's  creditors  getting  posses-  *•  ■' 
sion  of  it  for  the  payment  of  the  husband's  debts ;  and  this  will 
be  considered  as  a  reducing  to  possession ;  so  that,  on  the  hus- 
baa's  death,  it  will  not  survive  to  the  wife.  (1) 

(flO  1 P- Wms. ;  M4.    tVer.^asa. 
<t)  t  AtlL,  884.  (c)  a  Ver.,  601-401;  P.  In  Can.,  411. 

(1)  In  thecaie  of  a  mortgage  to  a  wife,  the  legal  fee  of  the  lands  io  mortgage  con- 
tinues in  her^  jet  slie  is  but  a  trustee,  and  the  trust  of  the  mortgage  follows  the 
property  of  the  debt    Boswell  v.  Brander,  1  P.  Wms.,  874 ;  Bates  v.  Danby,  t  Atk^ 

87 
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If  the  husband  become  a  bankrupt,  the  mortgage  belongs  to 
the  assignee  of  the  bankrupt  For  the  mortgage,  in  such  case,  ia 
as  effectually  disposed  of  by  the  operation  of  law,  as  by  the  vol- 
untary disposition  of  the  husband.  But  it  would  be  otherwise, 
i^  by  the  articles  previous  to  the  marriage,  it  were  agreed,  that 
in  the  event  of  the  husband's  bankruptcy,  it  should  remain  to  the 
wife.    1  P.  Wms.,  458,  461. 

Whenever  a  woman  marries,  if  her  husband  have  a  settlement, 
she  obtidns  a  settlement  where  her  husband  is  settled,  by  the 
marriage,  without  any  commorancy  in  the  place  of  her  husband's 
settlement  If  her  husband  have  no  settlement,  she  gains  none. 
But  during  the  coverture,  living  with  her  husband,  she  cannot  be 
sent  back  to  her  maiden  settlement  But  if  he  leave  her,  or  die, 
she  can  be  removed  to  her  maiden  settlement  For  by  mar- 
riage, she  did  not  gain  a  settlement,  nor  lose  her  own.  See  Bum's 
Justice,  874  to  879,  and  the  cases  there  cited.  (1) 

It  has  been  a  disputed  question,  whether  a  wife  could  be 
removed  to  her  maiden  settlement,  when  her  husband,  who  had 
no  settlement,  had  left  her,  but  was  living.  The  authorities  are 
contradictory ;  but  I  apprehend  that  it  is  now  settled,  that  she 
may  be  removed  to  her  maiden  settlement  The  objection,  that 
you  could  not  separate  husband  and  wife,  does  not  hold ;  for  they 
were  already  separated.  (2) 


208 ;  and  if  the  husband  suiriye  the  wife,  the  heir  of  the  wife,  who  has  the  legal 
estate,  is  the  trastee  f^r  the  husband*  Turner  v.  Crane,  1  Vem.,  170;  POw.  on 
Mort,  683.  It  has  been  questioned  whether  in  this  respect,  there  is  not  a  distino- 
tion  between  a  mortgage  in  fee  and  for  a  term  of  years.  1  Scha  and  Lef.,  1T6;  1 
Boper  on  Husband  and  Wife,  226.  A  husband  maj  release  a  mortgage  given  to 
his  wife,  for  the  payment  of  monej.    Marshall  v.  Lewis,  4  Litt.,141. 

(1)  The  doctrine,  that  if  the  husband  has  a  settlement  it  becomes  the  settlement 
of  the  wife,  immediately  upon  the  marriage,  seems  to  be  well  eatablidied.  Danby 
r.  Newhaven,  5  Conn.  Sep.,  684;  Inh.  of  Dalton  v.  Inh.  of  Baniardston,  9  Maae. 
Rep.,  201 ;  Overseers  of  Canigoharie  v.  Overseers  of  Johnstown,  17  John.  Rep.,  41 ; 
Mount  Holly  v.  Andover,  11  Vt  Rep.,  126. 

(2)  It  is  well  established  in  Vermont  that  she  may.  Bethel  v.  Tunbridge,  13  Vt 
Rep.,  44C;  Royalton  v.  West  Fairlee,  11  Vt  Rep.,  438;  Bradford  v.  Lunenbuigh, 
4  Vt.  Rep.,  481.  See,  also,  Dedham  v.  Natick,  16  Mass.  Rep.,  185;  and  Otsego  t. 
Smithfleld,  6  Cow.  Rep.,  760.    When  the  husband  is  living  within  the  Sute,  and 
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A  marriage,  although  not  celebrated  by  the  legal  officer,  was, 
before  the  statute  of  26  G^rge  II,  always  holden  to  be  a  suffi- 
cient marriage  to  gain  a  settlement  Bat  since  that  statute 
declares,  that  marriages  celebrated  *  in  any  manner  dif-  _  _ 
ferent  from  what  that  statute  directs,  are  void  to  all  intents  '-  -* 
aad  purposes ;  a  marriage,  celebrated  not  conformable  to  the 
requisites  of  that  statute,  is  not  sufficient  to  gain  a  settlement  for 
the  wife.  It  has  been  held,  however,  that  a  long  cohabitation 
together  as  man  and  wife  is  sufficient  evidence  of  their  being  mar- 
ried, as  the  law  directs.  (1) 

It  is  a  general  rule,  that  when  a  settlement  is  procured  for  any 
penoQ  by  fraud,  that  such  settlement  shall  not  be  good.  But 
when  a  marriage  is  procured  by  fraud,  the  settl^ent  of  the  wi& 
is,  notwithstanding  this,  good,  (a) 

I  apprehend  that  it  has  been  the  general  received  opinion  in 

(a)81fod..«U. 

iUe  to  maintain  the  wife^  she  can  only  be  removed  to  the  husband's  last  plaoe  of 
Mttlement     Sherbame  v.  Norwich,  16  John.  Bep.,  186. 

A  married  woman,  whose  husband  has  no  settlement  of  his  own,  will  not  take  a 
ntttement  from  her  mother,  acquired  after  her  marriage.  Andover  «.  Merrimack 
ooontjr,  37  N.  H.,  438. 

Thouc^  ^®  ^^®  retains  her  maiden  settlement,  and  the  children  take  that  of  the 
Bother,  when  the  husband  and  fkther  has  none  in  the  state,  yet  so  long  as  he  coha- 
bits with  his  wife  and  maintains  a  family  establishment^  his  wife  and  children 
cttBot  be  removed  from  him.  Rupert  v.  WlndhaU,  29  Vt,  246 ;  Hartland  «. 
Ifiadmt,  29  Yt.,  354. 

(1)  Wbetiier  the  settlement  of  the  wife  will  foUow  that  of  the  husband,  depends 
eatinly  on  the  validity  of  the  marriage.  A  void  marriage  will  not  communicato 
the  setdesnent  of  the  wife  to  the  husband.  Middleborough  v,  Rochester,  12  Mass^ 
RepL,  363 ;  Medway  o.  Needham,  14  Mass.  Bep.,  157 ;  West  Cambridge  v.  Lexing- 
ton, 18  ICass.  Bep.,  606;  Mount  Holly  v.  Andover,  11  Vt.  Rep.,  226;  Manchester 
r.  Springfield,  13  Vt  Rep.,  385.  But  the  husband  and  wife  are  competent  witnes- 
ses to  prove  the  validity  of  the  marriage.  Raynham  v.  Canton,  3  Pick.  Rep.,  293 ; 
and  a  mftrriage  celebrated  by  a  Justice  of  the  peace,  without  the  consent  of  parties, 
is  of  no  ▼alidlty  to  change  the  place  of  settlement  of  the  wife.  Mount  Holly  v. 
Andover,  11  Tt  Sep.,  226.  in  Connecticut  the  settlement  of  a  female  married  to  a 
fonigBer,  having  no  settlement  within  the  State,  is  not  aflboted  by  such  marriage. 
LebnoQ  v,  Hebron,  5  Conn.  Rep.,  584.  Where  the  wife  is  a  tree  woman,  and  the 
W^tmt  a  slaye^  the  children  of  the  marrii^  have  their  settlement  in  the  town 
where  the  mother  had  her  last  legal  one,  without  regard  to  the  slave  husband. 
MsrUeton  v.  Kingston,  20  John.  Rep.,  1.  So  a  female  slave  married  to  a  freeman 
gains  no  new  settlement  by  the  marriage,  for  she  remains  under  the  control  of  the 
DigfatoQ  r.  Freetown,  4  Mass.  Rep.,  639. 
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Connecticat,  that  tbe  wife  of  a  person  who  has  no  setflementi 
may  gain  a  settlement  by  oommorancy,  uxMler  our  statute. 

It  is  a  rale  of  law,  that  a  husband  and  wife  cannot  be  wit- 
nesses for  or  against  each  other,  (a)  This  i^  peculiar  to  the  rela- 
tion of  husband  and  wife.  For  parents  are  witnesses  for  and  against 
their  children,  and  children  are  witnesses  for  and  against  thdr 
parents.  The  principle  of  this  rule,  arises  fix>m  that  anxious  soli* 
eitude  which  the  law  discovers,  to  preserve  domestic  tainquillitjr. 
It  cannot  be  supported  upon  the  ground  of  interest  in  the  suit; 
for  the  wife  has  no  property  that  can  be  affected  by  the  suit  Sbe 
is  not)  then,  interested  in  it  It  is  highly  probable,  that  she  is 
anxious  respecting  the  event  of  the  suit  So  a  &ther  is  anxioiiB 
in  the  case  of  a  child :  but  the  interest  which  excludes,  must  he 
a  direct  pecuniary  interest  (1) 

(a)4T.]L,  918. 


(1)  The  oompetencj  of  husband  and  wife;  ta  witQesaes,  for  or  agamst  each  otbeTi 
teems  not  to  have  been  yeiy  thoroughly  considered  in  the  text  The  general  piis- 
dples,  80  far  as  they*  are  laid  down,  are  oorrectlj  stated,  but  a  rast  number  of 
authorities  in  existenoe  at  the  time  when  it  was  written,  seems  to  have  been  sither 
overlooked,  or  intentionally  omitted.  The  editor  may  be  pardoned  for  attempting 
to  supply  this  omission,  so  far  as  lies  in  his  power.  The  general  rule  is  that  thej 
oannot  be  witnesses  for  or  against  each  othet,  either  in  cML  or  criminal  proosedBngfl. 

It  has  been  resolved  by  the  justices,  says  Lord  Coke,  1  Go.  Litt,  6  b,  that  a  wift^ 
cannot  be  produced,  either  for  or  against  her  husband.  Quia  sunt  dux  animm  m  eorM 
und ;  and  it  might  be  a  cause  of  implacable  discord  and  animosity,  and  a  means  of 
great  inconvenience.  In  a  prosecution  for  bigamy,  the  first  husband  will  not  be 
admitted  to  prove  the  marriage  against  the  wife.  Kaiy  Origg's  case,  Sir  T.  RaynL, 
1.  And  the  husband  is  not  a  competent  witness  against  the  wife,  in  a  prooecation 
against  her  and  others,  for  a  conspiracy  in  procuring  a  marriage  between  her  and 
himself;  Rex.  v.  Seigeant  et  al.,  1  By.  and  Moo^  362;  nor  can  a  wife  be  a  witness 
^against  her  husband,  for  a  prosecution  for  murder,  even  with  consent  of  parties. 
Randall's  case,  6  Git  Hall,  Becorder,  141,  163,  164. 

In  the  case  of  the  King  v.  Inhabitants  of  CUviger,  2  Term  Bep.,  268,  the  rule  was 
•established  by  Ashubt  and  Gbosb,  justices,  that  from  principle  of  public  poligrf  the 
husband  and  wife  would  not  be  permitted  to  give  endeoce  that  might  even  tend  to 
criminate  eadi  other.  Justice  Gbobb,  in  delivering  his  qMnion,  observes,  that  the 
general  rule  as  to  husband  and  wife  is  founded,  not  on  the  ground  of  interest  but 
of  policy,  by  which  it  is  established,  that  a  wife  shall  not  be  called  to  give  testi- 
mony  tending  in  any  degree  to  criminate  )ier  husband,  and  that  Lord  HAUhaasaid, 
that  sne  should  not  be  called  mdirectly  to  criminate  him,  and  that  this  rule  bad 
governed  all  the  dedsums  from  Lord  Halb's  time  to  the  present    If  this  doctrine 
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In  oidinaTy  cases,  any  person  may  be  a  witness  in  bis  own 
eaose,  or  in  one  in  which  he  is  interested,  if  the  opposite  party 

be  tnu^  the  oompeteiugr  of  the  wife  to  testify  is  measured  by  that  of  the  husband, 
and  she  is  excluded  upon  the  genecal  principle^  that  the  husband  is  not  bound  to 
erininate  himself.  There  is  an  unreported  case  decided  in  New  York,  before  Bad- 
eSfl^  Kajor,  cited  in  Oowen  and  WWs  Notes  to  PhiL  on  Er.,  toI.  1,  page  147, 
wUdk  aeemfl  sitroiigly  to  fkvor  the  doctrine  of  the  King  v.  Tnh.  of  Gliviger. 

Bat  ift  is  believed  that  in  the  last  case,  the  court  OTerrated  the  strength  of  the 
■nftoritiee  cited  to  support  it  The  authority  of  Lord  Hals  goes  no  ftirther  than 
tfaii,— thai »  woman  is  not  bound  to  swear,  or  to  give  eyidenoe  against  another,  in 
a  CMS  of  tiieft,  &c,  if  her  husband  is  concerned,  though  it  be  material  against 
noflior,  and  not  directl/  against  the  husband;  and  it  only  shows  that  1^  woman 
be  oompeUed,  but  not  that  ahe  may  mi  be  sworn  if  she  is  willing, 
lis  doctrine  has  ainee  been  strongly  doubted,  and  was  directly  questioned  in  the 
of  Bex  e.  Inhabitants  of  All  Saints,  in  Worcester,  a  manuscript  ease,  decided 
ia  Easter  term,  181 1,  and  in  Rex  e.  Inhabitants  of  Bathwicic,  2  Bam.  and  AdoL, 
€S9l  And  the  weight  of  authority  and  principle  may  be  considered  as  settled,  to 
Hm  point  that  the  husband  and  wife  may  be  called  to  contradict  or  criminate  each 
«tfa«  in  ft  eoUateral  matter,  and  in  all  cases  where  they  are  not  called  to  contradict 
or  criminate  each  other  as  a  party  to  some  cause. 

Her  can  they  be  witnessoo  fbr  eadi  other,  as  a  general  rule,  either  in  dyil  or 
criainalprooeedlnga.  City  Bank  e.  Bangs,  3  Paige,  36;  Fitch  i;.  WO,  11  Mass.  R.,  28^. 
The  leaaoB  assigned  why  they  may  not  be  witnesses  against  each  other,  does  not  seem 
to  be  applicable  in  this  instance,  foritcan  hardly  be  said,  that  permitting  them  to  tes- 
tUyinsaeli  other's  favor,  would  be  productive  of  domestic  discord,  or  at  all  disturb  the 
traaqinDity  of  the  marital  relatKoins.    Nor  would  they  be  excluded  on  the  ground  of 


Bet  notwftfastan^g  tikis,  there  seems  to  be  suttcient  reasons  for  the  rule.  Some 
gMNHd  prindple  of  thefr  oompeten<7  must  be  established,  and  in  order  to  pre- 
vent Ihem  ftom  teatiffing  against  each  other,  they  must  be  excluded  altogether. 
The  wife  eertainly  could  not  be  hitrodoced  to  testify  to  facts  making  in.fhvor  of  her 
fcnrtand,  at  the  same  time  withholding  those  which  might  operate  against  him,  upon 
tbe  wen  estebliBhed  principle  of  evidence,  that  when  a  witness  is  called  to  prove  one 
fiMt  in  ft  eaae^  he  mfty  be  oro8S*examfaked  as  to  all  othen  within  his  knovriedge, 
Sive  thoee  whieh  may  tend  to  criminate  him.  Therefore^  on  a  prosecution  for  la^ 
cny  er  murder,  the  one  is  not  a  competent  witness  for  the  other,  and  in  the  case  of 
a  ooBSpirac^  or  prosecution  against  several  persons,  the  wife  of  one  was  not  per- 
sdttsd  to  teatiiy  for  the  others,  a  Joint  oflbnse  being  charged,  and  an  acquittal  of  all 
the  ettsr  defendants  being  a  ground  of  discharge  for  the  husband.  Rex  e.  Locker 
siaL  6 1^  N.  P.  C,  107;  1  Ryan  and  Moo.,  364;  Rex  e.  Frederick,  2  Strange, 
lIMy  SBd  see^  also,  OomsMmwealth  v.  Bastland,  1  ICass.  Rep.,  16 ;  The  People  e. 
Bin,  10  Johm,  96 ;  People  v.  Oolbem,  1  Wheel  Cr.  Cas.,  479. 

Two  persons  were  jointly  indicted  for  murder;  one  as  principal,  and  the  other  as 
ddfaig  and  abetting.  They  were  separately  tried.  The  wife  of  the  second  was 
oflSared  as  a  witness  for  the  firsts  and  held  competent    Workmen  e.  State,  4  Sneed, 
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consents  to  it;  (a)  bat,  in  the  case  of  hasband  and  wife,  if  the 
hnsbandf  wife,  and  their  antagonist  all  agree,  that  the  wife  may  be 

(a)  Hardw.,  WSL 

(FeniuX  425.  And  in  Haskina  v.  People,  16  N.  Y.  (2  Smith),  344,  H  waa  held  that 
the  testimony  of  the  wife  of  an  aocomplioe  ma  j  be  taken  into  oonrnderation  in  deter* 
mining  the  credibility  of  the  testimonj  of  the  husband.  On  the  trial  of  a  man  an 
an  indictment  for  adoiteiy,  the  husband  of  the  woman,  with  whom  the  adultery  Is 
alleged  to  have  been  committed,  is  not  a  competent  witness  to  proye  the  adultery. 
State  V.  Welch,  26  Maine,  30.  Held,  ip  People  v.  Carpenter,  9  Barb.,  580,  that  the 
teitimonj  of  the  wife  would  never  be  received  against  her  hnsband,  ezo^  in  pro- 
ceedings instituted  against  him  by  herself. 

The  wife  of  an  assignor  of  a  choise  in  action,  Is  a  competent  witness  for  tlia 
assignee  in  an  actim  to  recover  such  chose.  Prince  ».  Down,  2  E.  D.  Smith,  525. 
In  an  action  for  assault  and  battery  on  the  wife,  brought  in  the  name  of  the  hus- 
band and  wife,  the  defendant  cannot  caU  upon  the  wifb  to  testify,  under  the  New 
Toik  statute  of  184*7,  or  sec  344  of  the  Code  of  Procedure,  which  authorises  one 
party  to  call  upon  the  other  to  testify.  Pillow  v.  Bushnell,  5  Barbi,  156.  Held,  in 
Marsh  v.  Potter,  30  Barb.,  506,  that  under  the  Code  of  New  York,  the  hnsband 
and  wife  are  competent  witnesses  in  their  own  b^lial^  and  for  each  other,  when 
co-plaintiffs  or  oo-defendantSw  (BosiEEBANS,  dissenting.)  And,  in  the  case  of  Bab- 
bitt e.  Thomas,  31  Barb.,  217,  it  was  held,  that,  in  an  action  brought  by  a  husband 
and  wife  to  cancel  a  bond  and  mortgage,  executed  by  them,  and  to  restrain  foredo* 
sure,  tlie  husband  was  a  competent  witness,  on  his  own  behalf,  to  prove  osury  in 
the  consideration,  notwithstanding  the  wife's  interest  in  the  event  of  the  soit^  by 
reason  of  her  inchoate  right  of  dower  in  tlM  mortgaged  premises. 

Where  the  estate  of  a  deceased  person  is  interested  in  the  result  of  a  voH,  his 
widow,  if  she  have  nO'  interest  in  the  estate,  is  a  competent  witness^  nnlees  the  foeli^ 
to  which  she  testifies,  came  to  her  knowledge  through  eoi^deniial  c(mummiai$im$ 
fh>m  lier  husband.  Jackson  e.  Barron,  31  N.  H.,  494;  Smith  v.  Potter,  %1  Yt, 
304;  Coffin  e.  Jones,  13Pick.,445;  Raddiff  v.  Wales,  1  Hill,  63;  Barnes e. Comack, 
1  Barb.,  392;  Stober  v,  McCartor,  4  Ohio  (N.  aX  513.;  QaikiU  eu  King,  12  Iied^ 
211. 

The  husband  or  wife  is  not  a  oompetent  witness  where  either  the  legal  or  equi- 
table interest  of  the  other  is  involved  in  the  issue.  Pootanan  9.  Pendergrass,  S 
Strobhart  Eq.,  317.  A  wife  who  keeps  her  husband^s  accounts  is  a  competent  wit- 
ness as  toentrie&  littiefleldv.  Rioe,  10  Meta,  281. 

The  dedarations  of  either,  also,  are  not  generally  evidence  against  the  other. 
Therefore,  where  an  action  is  brought  by  or  against  the  husband,  or  by  husband  and 
wife  jointly  in  the  ri^t  of  the  wife,  the  declarations  of  the  wife  are  not  evidenoe  fc^ 
or  against  the  husband.  Winsmore  v.  Greenbank,  'WlUes'  Rep.,  571 ;  Albun  tu 
Pritchett,  6  Term  Bep.,  680;  Barron  v,  GriUard,  3  Yesey  and  Beames,  165;  Baker 
V,  Merley,  Bull  N.  P.,  28 ;  Lay  Grae  v.  Peterson^  2  Sand.  S.  C.  R.,  388 ;  Lasselle  v. 
Brown,  8  Blkf.,  150.  Nor  can  the  wife's  confession  of  a  trespass  committed  by  her 
be  given  in  evidence  against  the  husband,  in  an  action  against  husband  and  wifei. 
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a  witneflB,  the  law  interferes,*  and  prevents  it  This  shows 
that  it  is  not  because  the  wife  is  interested,  that  she  is^  -' 
prevented  from  being  a  witness;  for  the  right  of  the  opposite 
party  to  object  to  an  interested  witness,  may  be  waived :  But  to 
suffer  such  waiver,  in  the  case  of  a  husband  and  wife,  has  a  ten- 
dency to  disturb  that  domestic  tranquillity,  which  is  so  desirable; 
and,  therefore,  the  law  forbids  it  (1) 

A  wife  cannot  be  allowed  to  bastardize  her  issue,  by  proving 
tbe  non-access  of  her  husband,  not  only  upon  the  principle  of 
preserving  domestic  tranquillity  betwixt  husband  and  wife ;  but, 
also,  upon  the  ground,  that  the  children  of  the  marriage  would 
be  affected  by  it:  so  that  she  could  not  be  admitted,  although 


Dam*.  White,  7  Term  Bep.,  108;  Haltx>ii,  S  Nott  and  MoCord,  374,  8.  P.  Nor 
are  the  dedaratioiia  of  the  wife  in  the  absence  of  her  husband  evidence  against  him, 
tboQg^  she  be  a  partf  to  the  suit^  which  is  brought  to  recover  land  in  whichshe  is 
jointly  interested  in  her  own  right.  Moody  o.  Fuhner,  Whart  Dig^  2  Edit,  308, 
H,  439;  Toiner  v.  GoTe^  6  Oonn.  Bep^  93.  800,  alao^  ICaoondraj  9.  Wardlo,  26 
Bsrb^eil 

But  where  the  husband  is  a  party  for  confonnity  merely,  then  upon  a  complaint 
property  framed,  a  married  woman  maj  be  compelled  to  disdoee  every  matter  as  to 
her  separate  estate,  which  could  be  properly  inquired  of^  if  she  were  a  fenu  sole. 
Dmper  v.  Hennngron,  16  How.,  281.  Nor  is  the  wife's  admission,  made  during 
oorertare^  of  a  debt  due  from  her  dum'sola  admissible  as  evidence  against  the  hus- 
bsnd.  Boss  9.  Winners,  I  Halstead's  Rep.,  366. , 

But  her  acts  and  admissions  as  his  agent  are  admissible.  Biley  v.  Suydam,  4 
BaihL,  211.  Admissions  made  by  the  wife  are  not  competent  testimony  in  a  suit 
igiinst  husband  and  wife  to  reach  property  standing  in  her  name.  Macondray  v. 
Wirdk,  S6  Barb.,  611  And  in  an  action  for  damages  fttmi  the  bite  of  a  dog,  the 
Marations  of  the  defendant's  wife  are  inadmissible  as  evidence  against  the  hus- 
biad.  Logue  v.  Link,  4  E.  D.  Smith  (N.  Y.,)  63.  In  an  action  by  the  husband  for 
Mrvioes  rendered  by  himseU|  and  also  for  those  rendered  by  his  wife,  the  dedara- 
tioBs  of  his  wife,  dving  service  as  to  the  terms  of  her  employment,  were  held  admis- 
Als  on  the  part  of  the  defendant  Hackman  9.  Fory,  16  Penn.,  196. 

Bat  conversations  between  them  stand  upon  the  same  footing  aa  other  converse- 
tioB^  and  maj  be  given  in  evidence  against  the  husband.  See  Hodgkinson  9. 
I0tehsr,  4  Camp.  N.  P.  Rep.,  "70 ;  Scholy  9.  Qoodman,  1  Bhig.,  349. 

(1)  la  Barker  9.  Dixie,  Rep.  temp.  Hard.,  Lord  Habdwioks  said  that  "  the  rule 
was  for  the  peace  of  fiuniliee,  and  consent  should  never  be  encouraged;*'  and  Mr. 
J.  Yam  KiflS)  on  the  trial  of  a  husband  for  murder,  at  the  oyer  and  terminer  in  the 
city  of  Kew  York,  reftised  to  allow  the  wife  to  testify  against  him,  with  such  con- 
>ttt  of  parties.  Randall's  case,  6  Cit  H.  Recorder,  149,  et  wq. 
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her  husband  was  dead.  (1)    That  the  rale,  that  husband  and 
cannot  be  witnesses  for  or  against  each  other,  does  not  depend 

In  the  following  cases  it  was  held,  that  a  married  woman  might  testitj  in  a  case 
in  which  her  hnsband  was  interested,  if  she  did  not  di8Gk)se  his  oonfidential  com- 
munications. Smith  V.  Potter,  .1  Williams  (VL),  304;  Stein  v.  Weidham,  20  Mis^ 
17 ;  Jackson  v.  Barron,  37  N.  H.,  494;  Gray  v.  Ode,  6  Harring.  (Del),  418. 

The  wife  cannot  be  examined  as  a  witness  against  her  husband,  when  both  are 
sued  for  labor  and  materials  furnished  her.  Main  v.  Stephens,  4  E.  B.  Smith  (N. 
Y.),  86.  And  presmnptiTe  proof  of  marriage  renders  the  wife  an  incompetent  wit- 
ness against  the  husband,  to  diqwove  the  marriage.  Scherpf  v.  Ssadecdcy,  4  K  D. 
Smith  (N.  Y.),  110.  In  an  action  against  an  administrator,  his  wife  is  not  a  com* 
potent  witness  for  him.  Malam  v.  Ammon,  1  Grant^s  cases  (Penn.X  123.  Tbe  oath 
of  a  married  woman  will  not  sustain  a  warrant  for  the  arrest  of  her  husband  for 
adultery,  nor  can  a  husband  be  a  witness  in  a  case  against  his  wife  for  adultoy. 
Oommon wealth  v.  Jailer,  1  Grant's  cases  (Penn.),  218.  And,  in  Keaton  9.  ICo- 
Guire,  24  Geo.,  217,  it  was  held,  that  the  testimony  of  a  wife,  the  only  tendency 
of  which  is  to  discredit  her  husband,  is  not  admissible. 

(1)  See  marginal  page  191,  where  Iiord  Habdwicxs  is  dted,  contra.  The  later 
cases  seem  in  effect  to  have  adopted  the  decision  of  Lord  Habdwicei^  in  contra- 
diction of  the  tezt^  as  sound  law.  Necessity  was  assumed  as  the  ground  of  that 
decision.  Lord  Ellenbobouoh,  in  the  case  of  Bex  v.  Luffe^  8  East,  285,  obseryed 
that  by  a  parity  of  reasoning,  it  would  seem  that  if  she  was  admitted  as  a  witness 
of  necessity,  it  might  be  competent  for  her  to  prove  that  the  adulterer  alone,  had 
had  that  sort  of  intercourse  with  her,  by  which  a  child  might  be  produced,  within 
the  limits  of  time  which  nature  allows  for  parturition.  Upon  the  trial  of  an  in- 
dictment for  bastardy  and  fomicatiDn  with  a  married  woman,  she  was  held  compe- 
tent to  prove  the  criminal  conversation.  Commonwealth  v.  Wenti^  1  Ashm.  Rem 
269.  In  Sisoo  v,  Harmon,  9  Yt  Bep.,  129,  it  was  held  that  the  coverture  of  the 
prosecutrix  for  bastardy,  under  the  sanction  of  the  overseer  of  the  poor,  was  no 
valid  objection  to  the  prosecution,  where  the  child  was  bcxu  before  the  mairiage 
of  the  mother. 

But  all  these  cases  proceed  ex  neoeatitaie  reL  She  is  not  competent  to  prove  ai^ 
other  fact,  as  want  of  access,  which  other  witnesses  may  be  reasonably  supposed 
capable  of  proving.  Commonwealth  v.  Miller,  1  Brown's  App.,  lii ;  Commonwealth 
V.  Stucker,  1  ibid.,  Ivii ;  Oominonwealth  v.  Shepherd,  6  Binn.,  283 ;  Bex  v.  McLaae^ 
cited  6  Binn.,  290.  Nor  can  she  be  a  witness  to  prove  the  non-access,  even  though 
her  husband  be  dead  at  the  time  of  her  examination.  Bex  v.  Booke,  1  Wils.,  340 ; 
Bex  9.  Kea,  11  East,  132.  But  if  the  court  permit  her  to  be  asked  a  question,  from 
the  answer  to  which  a  want  of  access  may  be  inferred,  as  "how  long  it  was  since 
she  had  last  seen  her  husband,"  and  afterwards  direct  the  jury,  that  they  are  not 
to  consider  an3rthing  which  fell  from  her  as  evidence  of  non-access,  and  there  is 
strong  evidence  of  non-access  from  other  witnesses^  the  verdict  will  not  be  dis- 
turbed. Commonwealth  v.  Shepherd,  6  Binney's  Bep.,  233.  But  the  mother  of  a 
clnld  bom  in  lawful  wedlock,  but  begotten  before,  is  incompetent  to  prove  that  the 
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Vfon  the  principle  that  they  aie  interested,  appears  from  this ; 
that  a  husband  cannot  be  a  witness  for  his  wife,  respecting  her 
sqMurate  property.  1  Bar.,  428.  To  this  general  rule  there  are 
exceptions:  In  case  of  a  charge  of  treason  against  husband  or 
wife,  they  are  witnessea  In  cases  so  important  to  community, 
it  is  s^ppo6ed  that  the  consideration  of  domestic  quiet,  ought  to 
yield  to  the  public  good. .  (1)  So,  too,  the  law  has  provided,  that, 
upon  an  application  for  a  power  to  compel  the  husband  to  find 
sureties  for  good  behavior,  she  is  a  witness  to  swear  that  she  is 
afraid  of  her  life,  or  some  great  bodily  harm ;  and  the  same  pro- 
oeeding  may  be  had  by  the  husband  against  the  wife.  (2) 

When  a  husband  is  prosecuted  by  a  public  officer,  for  abusing 
and  beating  his  wife,  the  wife  may  be  a  witness,  on  the  part  of 
the  public,  against  her  husband.  I  am  aware  that  this  doctrine 
has  been  reprobated  by  some  very  eminent  lawyers;  but  we  find, 
that  in  Lord  Audley's  case,  where  the  transaction  was  the  most 
disgraceful  that  ever  stained  the  page  of  history,  his  wife  was 
admitted  as  a  witness  to  prove  his  abuse  to  her  person,  (a)  I  know 
it  *  has  been  said,  that  the  court,  in  that  case,  bent  the  .  _ 
law,  that  punishment  might  reach  such  atrocity.  How- '-  -' 
ever,  it  may  be,  that  the  authority  of  that  case  may  have  been 
shaken  by  the  dtcia  and  obiter  opinions  of  learned  men.  I  find 
no  case,  by  which  it  is  overthrown ;  and  we  find  this  rule  laid 
down  in  Strange,  in  Bex  v.  Azir's  case,  as  an  indisputable  rule, 
and  in  the  most  unquestionable  manner. 

In  1  Vesey,  49,  the  Chancellor  says,  that  a  wife  can  never  be 
a  witness  against  her  husband,  except  in  a  case  for  security  of 

(a)  Hntfeon,  1ft. 


child  was  not  begotten  hj  the  man  who  became  her  husband  before  the  birth  of  the 
child,  m  absence  of  other  evidence  of  non-access.  Dennison  v.  Page,  29  Penn.,  420 ; 
Peoide  V.  Orerseers  of  Ontario,  15  Barb.,  286 ;  Ratcliff  v.  Wales,  1  Hill,  63. 

(1)  There  are  decisions  on  this  point,  in  the  afflrmative  and  negative,  Dictum  in 
Griggs*  case,  Sir  T.  Rajm.,  1,  dted  by  several  of  the  later  writers;  e  oontnif 
Brownlow,  47 ;  and  a  writer  of  high  authority  says,  that  in  his  researches  he  has 
found  no  case  of  a  trial  for  high  treason  in  which  the  wife  was  examined  as  a  wlt- 
tem  against  her  husband.  McNally^s  Ev.,  181. 

(2)  Bu]ler*s  Nisi  Prius,  287;  Lord  Vane's  case,  2  Strange,  1202;  13  East,  171, 
note  a;  Bex  v.  Dohertj,  ibid.,  S.  P. ;  Mary  Mead's  case,  1  Burr.,  643. 
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the  peace,  to  prevent  personal  abuse  to  her,  which  he  sajs  is  ex 
neoessUaie  rei.  .  Lord  Aadlej's  case,  and,  afterwards,  Bex  v. 
Azir,  reported  in  Strange,  are  authorities  to  prove,  that  the  wife 
is  a  witness,  to  support  an  indictment  against  the  husband,  for 
violence  to  the  person  of  the  wife.  The  reason  arising  from  the 
necessity  of  the  thing,  appears  to  me  to  be  as  strong  in  such  a 
case,  as  in  a  complaint  for  security  of  the  peace.  There  is  a 
case  in  Term  Beports,  which  seems  to  me  to  have  carried  to  a 
very  questionable  length  the  doctrine  of  preventing  the  wife  from 
testifying  in  a  case  where  uneasiness  may  be  excited  in  the  hus- 
band, by  reason  of  her  testimony  being  opposite  to  his.  Until  I 
saw  that  case,  I  always  supposed  that  the  rule  was  confined  to 
cases  where  the  husband  was  party  to  the  suit  or  prosecution. 
The  doctrine  of  that  case  seems  to  be,  that  the' wife  shall,  in  no 
case,  give  evidence  tending  to  criminate  her  husband.  The  con- 
sequence of  this  doctrine,  is  this :  When  a  plaintiff  improves  the 
husband  as  a  witness,  respecting  a  transaction  to  which  the  wife 
was,  also,  a  witness ;  if  'she  should  happen  to  conceive  of  it  in  a 
very  different  point  of  light  from  her  husband,  and  one  which 
was  favorable  to  the  defendant;  yet  the  defendant  cannot  have 
the  benefit  of  her  testimony,  lest  the  wife  should  seem  to  impeach 
the  correctness  .of  her  husband. 

r«i  on  *  '^  ^^^  ^^  ^  witness  to  prove  her  child  a  bastard.  Hard- 
•■  ^^^J  wicke,  77. 

A  wife  cannot  be  a  witness  for,  or  against^  her  husband,  al- 
though all  parties  consent. 

« 

Although  it  has  been  frequently  said  by  judges,  that  the  de- 
termination in  Lord  Audley's  case,  that  his  wife  was  a  good  wit- 
ness, on  an  information  against  him  &>t  personal  abuse,  was  not 
law,  yet  I  am  not  able  to  find  a  single  decision  in  point,  against 
that  opinion:  for,  in  the  cases  where  this  has  been  said,  they 
were  not. cases  of  personal  tort  to  the  wife:  The  doctrine  in 
Lord  Audley's  case  has  been  confirmed  by  Rex  v,  Azir,  in 
Strange ;  and  in  Lady  Louber's  case,  her  affidavit  was  read  to 
lay  a  foundation  for  an  information  against  her  husband,  for 
personal  violence  by  him  to  her.  (1) 

(1)  It  18  not  a  matter  of  much  practical  importance  to  the  lawyer  how,  or  why, 
that  has  come  to  be  law,  which  he  finda  moat  undeniably  to  exist  as  such;  and  in 
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It  is  mentioned,  as  an  exception  to  the  general  rule,  that  hus- 
band and  wife  cannot  be  witnesses  for,  or  against,  each  other, 
that  when  there  has  been  a  forcible  marriage,  and  the  husband 
has  been  indicted  for  the  offense,  that  the  wife  is  a  witness:  But 
this  is  not  an  exception ;  for  such  marriage  is  void,  being  ob- 
tained by  duress ;  and  the  supposed  wife  was  not  a  wife,  either 
dejure  or  ck  facto.  It  is  because,  in  point  of  law,  she  is  not  con- 
sidered a  wife,  that  she  is  admitted  to  be  a  witness.  (1) 


this  point  of  view,  it  is  important  that  the  doctrine  of  the  text  ahoald  be  treasured 
np^  for  it  springs  from  none  of  those  foimtalnp  of  reason  which  give  birth  to  nearly 
all  the  principles  of  the  law  of  husband  and  wife. 

Lord  Audley*B  case  and  Bex  v.  Azir,  hilve  been  cited  by  eyeiy  writer  upon  this 
sotject,  from  the  time  of  theur  decision,  in  support  of  the  principle  of  tho  text. 
With  regard  to  the  first,  the  general  principle  upon  which  the  trial  was  conducted 
can  hardly  be  considered  as  sound  law,  though  its  result  was  one  dictated  by  every 
principle  of  law  and  Justice.  The  actor  in  a  scene  at  which  every  principle  of  mo- 
rality and  Justice  revolta^  could  hardly  daim  to  be  tried  by  the  principles  of  that 
law  which  he  had  so  foully  outraged ;  and  had  he  claimed  it,  the  peers  who  sat  in 
judgment  upon  him  were  not  over  scrupulous  how  they*came  to  the  just  determina- 
tion to  which  they  finally  arrived.  In  this  case  neoessity  afforded  no  plea  or  excuse 
Ibr  the  admission  of  the  wife  as  a  witness,  for  the  very  principal  in  the  transaction 
was  himself  called  as  a  witness  for  the  prosecution,  and  conclusively  proved  the 
guQt  of  his  master.  But  she  was  admitted,  and  henoe  the  infraction  of  the  general 
mle,  which  haa  since  been  considered  as  good  law,  and  perhaps  justly. 

The  case  of  Bex  «.  Anir,  also,  reported  in  Strange,  cannot  be  considered,  from 
that  report,  as  of  high  authority.  It  is  reported  in  scarce  three  lines,  deciding  the 
mere  naked  principle,  but  we  are  not  told  how  the  case  arose,  or  any  of  its  cir- 
comstanoes. 

In  Grieg's  case^  Sir  T.  BayuL^  1,  and  in  6ilb.  Sv.,  120,  the  principle  is  doubted, 
but  the  latter  authorities  have  placed  it  beyond  question.  In  Bex  v.  Sergeant  et 
aL,  Byan  k  Moody,  354,  Lord  Abbot  directly  affirms  the  decision  in  Audley's  case, 
and  Bex  v.  Azir,  and  also  says  the  same  principle  was  held  in  Bex  «.  Perry,  a  case 
of  abduction,  tried  before  Gh.  J.  Gibbb,  when  recorder  of  Bristol.  The  same  doo 
trine  is  also  said  to  have  been  held  in  Soule's  case,  6  GreenL  Bep.,  407.  See  Gowen 
4  Hill's  notes  to  PhiL  Ev.,  part  I,  page  152.  This  is  believed  to  be  the  acknow- 
ledged doctrine  in  Vermont,  though  no  oases  bearing  directly  upon  the  point  have 
been  reported. 

The  testimony  of  the  wife  held,  never  admissible  against  her  husband,  except  in 
proceedings  instituted  against  her  by  herself.  People  v.  Carpenter,  9  Barb.,  580. 

(JL)  Gilb.  Bv.,  254;  Bex  9.  Pulwood,  Cro.  Gar.,  482,  489;  Bex  v.  Brown,  1  Hale, 
301 ;  Sevensden's  case,  5  St  Trials,  465 ;  Bamsey's  case,  cited  Bep.,  temp.  Hard., 
83;  and  the  respondent  cannot  take  advantage  of  his  own  wrong;  1  Bl.  Com.,  444. 
Therefore,  on  an  indictment  for  a  conspiracy  in  inveigling  a  young  girl,  in  a  state  of 
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A  huaband  may  justify  a  battery,  in  defense  of  his  wife ;  and 
a  wife  may  do  the  same,  in  defense  of  her  husband.  We  are 
not  to  understand  by  this,  that  if  B|  the  wife  of  A,  should  be 
guilty  of  an  assault  upon  0,  and  0,  in  his  own  defense,  should 
assault  B,  that  A,  the  husband,  would  be  justified  with  his  wife 
in  beating  G.  Nothing  more  is  to  be  understood  by  the  rule 
than  that  a  husband  will  be  justified  nn  committing  such  as- 
saults and  battery,  as  the  wife  would  be  justified  in  committing. 
As  if  C  had  assaulted  and  beat  B;  and  she,  in  her  own  defense, 
was  assaulting  and  beating  C ;  which  she  would  *  have 
^  -'a  good  right  to  do.  The  husband  would  have  a  good 
right  to  do  the  same ;  and  might  beat  C  to  the  same  extent  that 
B,  the  wife  might  beat  him ;  which  a  stranger  could  not  do.  A 
stranger  might,  indeed,  use  such  force,  as  would  put  an  end  to 
the  beating;  but  could  not  legally  espouse  the  cause  of  either. 
The  principle  is  this:  the  husband  may  do  all  that  the  wife  may 
do,  in  such  case.  So,  where  an  attempt  is  made  forcibly  to  rav- 
ish a  woman,  she  may  kill  the  ravisher,  in  defense  of  her  chas- 
tity :  so  may  her  husband :  and  it  is  justifiable  homicide.  (1) 

Where  a  man  finds  another  in  the  act  of  adultery  with,  hi% 
wife,  which  is  the  greatest  possible  injury,  yet  the  husband  is 
not  justified  if  he  kill  him;  for,  in  this  case,  the  wife  would  not 
be  justified;  and  no  man,  in  a  well  regulated  community,  can 
be  suffered  to  avenge  his  own  wrongs.  (2) 


intozicfttioii,  from  her  mother^s  house,  and  procuring  the  marriage  oeremony  to  be 
reoited  between  her  and  one  of  the  defendants,  the  girl  is  a  competent  witness  to 
prove  the  facts.  Beepublioa  «.  Hevice,  2  Yeates,  114.  It  is  also  said,  that  the  wo- 
man is  a  competent  witness  to  prove  the  innocence  of  the  respondent  Bex  v.  Perry, 
Bristol  Assises,  1794,  Hawk.  P.  0.,  b.  1,  ch.  40,  M3;  and  see  this  case  mentioned 
by  Abbot,  Ch.  J.,  in  Bex  v.  Sergeant,  1  Byan  k  Moo.,  364  But  where  such  forci- 
ble abduction  and  marriage  has  been  followed  up  by  a  voluntary  cohabitaUon,  the 
woman  is  not  competent  either  for  or  against  the  prisoner.  Bex  v.  Brown,  1  Hale, 
301 ;  i  Vent,  243 ;  3  Eeb.,  193.  Neither  would  die  be  a  competent  witness  unless 
the  force  was  continuing  at  the  time  of  the  marriage.  Cra  Car.,  488 ;  1  Vent.,  843 ; 
4  Mod.,  8;  1  Strange,  633;  2  Hawk.  P.  C,  46. 

(1)  1  RusseU  on  Criales,  649;  1  Hale,  484;  State  v.  Bntherford,  1  Hawks  N.  C. 
Bep.,  467. 

(2)  But  be  is  only  guilty  of  manslaughter,  and  that  in  the  lowest  degree.  Man- 
ning's case,  Sir  T.  Baym.,  1;  1  Vent,  168.    In  the  latter  case  the  court  directed  the 
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It  has  been  alwajB  admitted,  that  a  husband's  devise  to  bis 
would  be  good ;  but  it  has  been  holden  by  some  lawyerSi 
that  a  donatio  causa  mortis^  by  husband  to  wife,  is  void;  but  it 
is  now  settled,  that  a  donatio  causa  mortis^  by  him  to  her,  is 
efifectual.  It  is  difficult  to  conoeive  why  such  a  question  was 
ever  made ;  for  such  a  gift  is  in  nature  of  a  legacy,  not  to  ope- 
rate until  after  the  •death  of  the  donor.  (1) 

boniiiig  in  the  hMid  to  be  infliotod  gently,  becaoae  there  could  not  be  a  greater 
jroTOsation,  and  itwaa  such  as  the  law  reaaonably  oondudes  oould  not  be  borne  in 
the  first  transports  of  passion.  Busa  on  Cri,  toL  I^  p.  487.  But  if  a  matx  find  an- 
other in  the  act  of  adultery  with  his  wife,  and  he  kill  him  deliberately,  and  upon 
rsreoge,  and  after  sufficient  oooling  time,  it  would  undoubtedly  be  murder.  1  Buss. 
en  Crimea  442 ;  1  Bast's  P.  0.,  c  6,  §  20,  p.  236,  and  §  30,  p.  261. 

(1)  The  relation  of  husband  and  wife  does  not  vary  the  application  of  any  of  the 
principles  pertaining  to  a  donatio  causa  moriia.  The  subject  has  been  eTamined, 
uniformly  irrespectiye  of  this  relation,  and  the  principles  established  in  those  cases 
where  it  did  not,  haye  been  relied  upon  as  of  equal  authority  with  those  where  such 
idalion  did  exist  between  the  parties  to  the  gift.  A  brief  notice  of  some  of  the 
ieq;nisitea  to  such  gift)  which  appear  to  be  recognized  and  acknowledged  by  the  late 
CMoa^  in  the  case  of  personal  property  and  choses  in  action,  will  not^  therefore,  be 
iaapplicable,  though  taken  indiscriminately. 

In  a  late  case  of  Harris  v.  Clark,  3  Comstock,  93,  the  facts  were  these:  Sidney 
Smith,  in  his  last  iUness,  made  his  draft  upon  a  third  party,  B.  Clark  &  Co.,  direct- 
iag  them  to  pay  to  ^ancy  Harris  or  order,  thirty  thousand  dollars,  and  sent  the 
same  by  letter  of  same  date.  Nanqy  Harris  was  plaintiff's  wife,  who  brought  the 
action  in  his  own  name  alone.  The  draft  was  duly  received,  and  the  defendants 
held  funds  in  their  own  hands,  belonging  to  the  drawer,  more  than  sufficient  to  pay 
the  sum.  The  draft  was  not  accepted,  and  the  Court  held  that^  on  that  account,  the 
gift  was  incomplete.  Bad  the  draft  been  accepted,  it  would  have  operated  from 
the  time  of  Smith's  death,  as  an  assignment  to  Mrs.  Harris  of  so  much  money  in 
the  hands  of  Clark  4  Co. ;  and  it  would  haye  afforded  to  the  plaintiff  a  remedy 
against  that  firm.  •  The  court  adopt  the  principle  hdd  down  in  ICandeville  v.  Welch, 
6  Wheat,  286^  '*  that  a  bill  of  exchange  does  not,  of  itself  giye  to  the  holder,  either 
in  law  or  in  equity,  a  lien  upon  the  funds  of  the  creditor  in  the  hands  of  the  debtor, 
until  after  acceptance  by  the  latter,"  and  therefore,  was  not  a  deliyery  of  the  means 
of  obtaining  the  money.  By  thus  giving  to  the  donor's  drafts  the  effect  only  of  a 
promiae  from  the  donor,  the  Court  bring  the  case  within  the  oonsiderations  affecting 
the  validity  of  a  gift  of  the  donor's  own  note;  and,  upon  that  ground,  decide  the 
same  to  be  invalid. 

This  case  overrules  the  case  of  Wright  v.  Wright^  1  Cow.,  698.  In  that  case,  the 
testator  made  a  note,  in  oonsideratiou  of  love  and  affection,  to  his  brother,  the  plaln- 
tUC  and  delivered  it  This  was  done  during  his  last  sickness  as  a  donatio  oanua 
mortis,  and  the  plaintiff  had  a  verdict    An  application  to  the  Court^  upon  the  dis- 
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Where  A  marries  a  woman  who  is  executrix  or  administratrix, 
he  seems  to  have  the  same  powers  to  administer  as  if  he  was 


ooTorj  of  evidence  that,  the  note  was  a  danal^  catMO  morii^  in  order  to  move  for 
a  new  trial,  was  reAiaed.  An  appeal  was  taken  therefrom,  and  ultimatelj  the  mo- 
tion was  denied  upon  that  ground,  the  Court  disting;uiahing  the  case  fh>m  that  of 
Fisk  V,  Cox,  18  Johns.,  146  [dted  by  defendant's  oounsel],  in  that  particular  re- 
spect. The  latter  not  only  overrules  the  former  in  terms,  but  the  Court  review  the 
former  case,  and  expressly  overrule  it 

With  respect  to  the  operation  of  an  unaccepted  draft  upon  a  third  person,  who 
has  ftinds  of  the  donor  in  his  possession,  in  the  hands  of  the  donee,  the  Court  were 
divided,  a  majority  establishing  the  doctrine  that,  such  draft  did  not  operate  aa  an 
assignment  to  the  donee  of  the  sum  mentioned  in  the  draft. 

The  Court  decide  the  case  expressly  upon  the  weight  of  authority,  RiraOLEa,  J., 
commencing  an  elaborate  review  of  the  cases  presented  by  counsel,  with  the  fol- 
lowing language :  "  Independent  of  authority,  my  own  {udgment  would  have  led 
me  to  the  conclusion  which  the  Supreme  Court,  in  that  case  (Wright  v.  Wright,) 
adopted.  In  natural  justice,  I  see  no  reason  why  he  who  f^ly  and  deliberately 
makes  his  note  or  bond  to  another,  for  the  payment  of  a  sum  of  money  for  a  vol- 
untary gift,  should  not  be  compelled  to  perform  his  engagement;  for,  although  the 
g^ver,  in  such  case,  receives  nothing  in  return  for  what  he  agrees  to  give,  the  breach 
of  his  promise  may,  by  creathig  unfounded  expectations,  cause  an  injury  to  the 
donee,  which  never  would  have  happened  if  the  promise  had  not  been  made.  Bu^ 
upon  a  careful  examination  of  the  previous  and  subsequent  cases,  I  am  satisfied 
that,  a  voluntary  promissory  note,  without  consideration,  is  not^  as  the  law  now 
stands,  the  subject  of  a  valid  gift  by  the  maker,  either  as  a  present  donation,  or  as 
a  gift  to  take  effect  at  the  death  of  the  donor."  This  case  is  sustained  by  Smith  «. 
Kittridge,  21  Yt,  246,  in  the  case  of  the  donor's  own  note  in  the  fbUowing  words : 
"  Value  received,  I  promise  to  pay  Jacob  Smith,  Jr.,  and  Cephas  Smith,  or  their 
order,  six  thousand  dollars,  to  be  paid  out  of  my  estate  after  my  decease."  Holly  «. 
Adams,  admr.,  16  Yt,  206;  Cobb  v.  Sawyer,  6  N.  H.,  386;  Craig  et  al.,  exrs.,  v. 
Craig  et  al.,  3  Barb.  Ch.,  reviews  at  great  length  all  the  cases  upon  the  subject,  re- 
ferring to  and  overruling  the  case  of  Wright  v.  Wright  This  doctrine  has  been 
held  in  Enghmd,  in  the  case  of  HoUiday  v.  Atkinson.  5  B.  ft  C,  501. 

The  doctrine  ttiat,  the  promissory  note  of  a  third  person  may  be  the  subject  of  a 
gift  cotiM  fwrHi^  though  formerly  the  cases  were  conflicting^  appears  to  be  settled 
by  the  modem  authorities.  It  is  referred  to  and  treated  as  established,  in  the  cases 
of  Harris  «.  Clark;  Holley  v.  Adams,  16  Yt,  206;  and  again  in  Smith  et  aL  v. 
Xittredge,  20  Yt,  242,  where  his  Hon.  Poland,  J.,  says:  "Although  it  was  for- 
merly doubted,  whether  the  note  of  a  third  person  could  pn^riy  be  the  subject  of 
such  gift,  and  many  conflicting  opinions  are  to  be  found  upon  that  pointy  the  cur- 
rant of  modem  authorities  is,  without  doubt,  in  fiivor  of  the  doctrine  that,  a  note 
of  a  third  person  may  be  transferred  in  this  way." 

The  gift  may  be  direct  fh>m  husband  to  wife.  2  Kent's  Oobl,  tth  ed^  556;  IGUer 
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ezecator  in  his  own  right ;  (a)  for  we  find  it  laid  down,  in  Off. 
Sz^y  295-297,  that  administiation  by  the  husband,  in  such  case, 
bmds  the  wife,  and  that  without  her  consent  So,  too,  a  gift  or 
idease,  by  him  alone,  is  good.  (&)  So,  too,  it  was  held  by  the 
coarl^  that  a  man,  possessed  of  a  term  for  years,  in  right  of  his 
wife  as  executrix,  had  power  to  convey  the  same.  (1) 
(fl)  Godw.,  ua  (»>  s  wilt.,  an;  i  n.,  sot. 

V.  MOler,  3  P.  Wms^  441.    Such  was  the  dyfl  law,  Cooper's  Justinian,  104, 103 
wilh  reference  to  gifts  camaa  niorti§  and  gifts  itUer  vivoB. 

With  respect  to  the  extent  to  which  such  gifts  of  personal  property  wUl  be  per- 
mitted, the  following  extract  from  the  Terj  able  note  of  Redfisld,  J.,  appended  to 
the  case  of  Meach  v.  Meach,  24  V t,  600,  presents  a  dear  and  oomprdionaive  view 
of  the  present  state  of  the  law,  as  it  respects  its  interference  with  the  statute  of 
wQls^  and  the  extent  to  whidi  the  Courts  haye  deemed  it  adirisable,  and  within 
their  power  to  go^  to  control  such  interference. 
The  learned  judge  remarks  that,  though  as  &r  back  as  the  times  of  Justinian, 
were  made  to  limit  the  operation  of  such  gifts,  having  been  required  to  be 
in  the  presence  <^  five  witnesses,  and  not  to  amount  to  the  disposition  of 
than  three-fourths  of  the  donor's  estate,  if  to  the  prejudice  of  the  heirs;  jet 
tha;^  it  stfll  "maintains  its  hold  upon  the  Jurisprudence  of  most  of  the  European 
States,  and  is  eridentij  a  good  deal  extending  its  operations  in  the  American  States." 
And  with  respect  to  the  statute  of  wills,  "one  cannot  but  feel  that  it  was  neyer 
properly  intended  to  apply  to  a  general  •disposition  of  a  large  estate,  to  the  utter 
snhrersion  of  the  statute  of  wills ;  and  still,  when  we  attempt  to  limit  its  operation, 
we  eoooonfer  embarrassments  not  readily  disposed  oV*  Reference  is  made  to  the 
case  of  Moore  v.  Darton,  7  Eng.  Law  4  Eq.  R.,  134,  where  the  Vice-chancellor, 
apparenfly  without  hesitation,  sustained  the  remission  of  a  debt  of  £500,  made  by 
simply  giring  a  receipt  for  the  debt  to  a  third  person  (a  servant  attending  the  death- 
bed) expressing,  in  brief  terms,  the  desire  that,  the  lebt  should  be  canceled,  to 
show  that,  it  has  not  been  limited  to  small  or  trifling  amounts. 

It  would  appear  fVirther,  that,  no  cases  are  to  be  found,  except  a  case  in  Pennsyl- 
vania, "where  any  attempt  has  been  made  to  limit  its  operation,  on  account  of  the 
comparative  or  absolute  extent  of  the  property  disposed  ot^  To  establish  a  prin- 
dple  of  limitation,  whidi  shall  be  applicable  to  all  cases,  appears  to  the  learned 
jodge^  to  be  a  work  of  insuperable  difficulty. 

Where  A,  a  few  days  before  his  death,  and  in  his  last  sickness,  doeded  to  his 
sister  a  farm  on  which  she  and  her  husband  had  resided  for  some  years  previous, 
snd  stiU  resided,  and  at  the  same  time  told  her,  that  there  was  personal  property 
on  tiie  farm,  naming  some  of  it,  that  would  be  of  no  use  to  him,  but  might  be  to 
her,  and  that  he  would  give  it  to  her,  the  farm  and  personal  property  then  being 
14  or  16  miles  distant,  it  was  held,  that  this  was  not  a*  valid  gift  camaa  morH$, 
Hnntington  v.  Gilmore,  14  Barb.,  243. 

(1)  If  a  married  woman  be  executrix  or  administratrix,  the  husband  has  a  Joint 
intereet  with  her  in  the  eflbcts  of  the  deceased,  sudi  as  devolves  the  admluistratioii 
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r*^931  *^  Wentwoiih'a  Office  of  Executora,  200,  it  ia  said 
*-  ^  -'  that,  wbea  the  wife  has  debts  due  to  her,  she  cannot,  bj 
making  an  executor,  deprive  her  husband  of  the  benefit  that 
might  accnie  to  him  by  bdoig  admmistrator.  But  it  is  otherwise 
of  goods  which  she  holds  as  executrix ;  for  no  benefit  could 
accrue  to  him  in  that  case,  for  they  go  to  the  next  of  kin  of  the 
wife's  testator.  It  seems  to  me  that  the  soundness  of  this  doc^ 
trine,  as  expressed  in  the  first  clause,  is  very  questionable ;  for 
the  husband's  right,  secured  by  the  statute,  is  no  other  than  the 
right  of  a  statute  residuary  legatee,  after  debts  are  paid.  If  there 
be  no  will,  it  certainly  is  not  a  marital  right  at  common  law. 

If  the  wife,  before  marriage,  commits  a  devastavit^  the  husband, 
during  the  coverture,  is  liable,  (a)  If  the  devastavit  were  committed 
after  marriage  by  husband  and  wife,  it  would  be  natural  to  sap- 
pose  that  the  husband  would  be  liable,  after  the  death  of  the 
wife;  but  we  are  taught  that  he  would  not,  unless  judgment  had 
been  obtained  against  both,  during  the  coverture  {b) 

Where  a  recovery  is  by  husband  and  wife,  in  right  of  his  wife 
as  executrix,  and  the  wife  dies,  nothing  survives  to  the  husband, 
for  the  judgment  belongs  to  the  administrator,  de  bonis  rum,  of 
her  testator.  (1) 

(a)  Cro.  Car.,  0OB;  Moor,  TU.  (5)  Cro.  Gu.,  S19;  t  Ver.,  118 ;  Sid.,  887. 

on  him,  and  enables  him  to  act  with  regard  to  it  for  all  purposes,  with  or  without 
the  oonsest  of  the  wife.  Ld.  Rajm.,  369;  Com.  Dig.,  Adm'r,  D;  1  Salk.,  30;  4 
Term  Rep.,  617.  It  is  therefore  held,  that  he  ma^  surrender  or  dispose  of  a  term 
which  was  vested  in  her  in  the  capacitj  of  executrix  or  administratrix,  and  such 
surrender  or  disposition  shall  be  binding  upon  her.  H.  Bl  Rep.,  810.  So  a  gift  or 
release  of  any  part  of  the  personal  property  of  the  deceased,  by  the  husband  alone^ 
shall  be  equally  available.  Balk.,  117.  But  the  wife  has  no  right  to  admmister 
without  the  husband ;  and  such  acts  as  have  just  been  mentioned,  if  performed  by 
her  without  his  concurrence,  will  be  of  no  validity.  Salk.,  306 ;  Went  OS.  Ex., 
207,  20A.  Should  the  husband  die,  the  interest  never  having  been  divested,  will 
survive  to  her ;  but  if  she  die,  it  will  not  survive  to  the  husband,  for  it  belonged  to 
him  merely  in  her  right  as  representative  of  tlie  deceased.  Went,  208 ;  Com.  Dig., 
tit  Baron  and  Femme;  1  Dyer*s  Rep.,  331.  It  then  follows,  of  course,  although  in 
some  cases  the  wife  may  not  make  a  will,  that  she  may,  by  a  writing  in  the  nature 
of  a  will,  continue  the  executorship,  with  respect  to  the  property  thus  vested  in 
her  en  autre  drott,  without  the  assent  of  the  husband.  2  Bl.  Com.,  408;  Off  £x.| 
189;  3Bao.  Abr.,  10. 
(1)  King  V.  Holton,  Cro.  Car.,  603 ;  see,  also^  Gratz  r  Philips,  1  Penn.  Rep^,  333; 
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The  authorities,  as  to  her  power  over  the  propertj,  appear  to 
me  to  be  wholly  irreconcilable.  It  is  stated,  in  the  Office  of 
Executoia,  294,  that  a  femme  covert  may  administer,  with  the 
consent  of  her  husband :  in  the  same  bocJc,  29S,  that  refusal  by 
the  hmsband  that  she  should  administer  is  of  no  avail.  It  is  also 
stated,  in  Perkins'  Grant,  7,  that  a  femme  covert  executrix  may 
administer  without  her  husband.  It  is  laid  down  in  2  Wms.  Abr., 
319,  in  a  case  from  H.  BL,  834,  that  a  femme  covert  may  act  in 
outer  dwU,  as  executrix,  without  her  husband ;  «  and  the 
ocHirt  seems  to  recognize  the  doctrine  that  she  may  admi-  ^  -^ 
luster  and  prove  the  will,  notwithstanding  the  refusal  of  the 
husband.  On  the  other  hand,  we  find  it  laid  down,  in  Off.  Ex., 
297,  that  a  wife,  without  her  husband,  cannot  dispose  of  the 
testator's  goods,  nor  release  a  debt,  without  payment  (a)  This 
seems  to  imply,  indeed,  that  she  can,  where  there  is  a  payment 
In  0£  Ex.,  203,  it  is  laid  down  as  good  law  that  the  wife  could 
not  take  upon  her  administratorship  without  the  consent  of  her 
hnsband.  In  3  Wilson,  277,  we  find  the  doctrine  that  the  wife 
cannot  administer  without  the  consent  of  the  husband,  (l) 

<a)  1  Salk.,  a06. 


Chaplin  v.  Sun^ns,  7  IConr.,  339:  see,  also,  Knox  v.  Picket)  4  Desaus.  Ch.  Bep., 
92;  lloore  «.  Henderaon,  id,  469.  If  an  executrix  mairji  and  ahe  and  her  hus- 
band, on  being  sued  by  a  creditor  in  equity,  admit  assets,  the  assets  become  a  debt 
dae  from  the  husband,  and  may  be  proved  under  a  commission  of  banlcruptcy 
against  him.  In  re  McWUliams,  1  Scho.  ft  Lef.,  172.  It  may  be  doubted  whether 
it  is  necessary  to  obtain  a  judgment  against  husband  and  wife,  during  coyerture,  for 
a  depattavU  committed  after  marriage,  in  order  to  hold  the  husband  afler  the  death 
o£  the  wife.  If  the  doctrine  is  well  founded,  that  tlie  husband  becomes,  on  the 
nrriage,  vested  with  all  the  powers  of  his  wife  executrix,  and  she  cannot  exercise 
any  of  them  without  his  consent^  why  is  not  the  depottavU  that  of  the  husband 
aioaeT  In  one  American  case  it  is  directly  decided  that  the  husband  is  responsible, 
after  Uie  death  of  the  wife,  for  the  correctness  of  her  fiducial  conduct  during  the 
Biarriage.  Phelps  v.  Richardson,  4  J.  J.  Harsh.,  215. 

(1)  The  weight  of  the  authorities  cited  in  the  text  seems  to  be  against  the  power 
of  the  wife  to  administer  without  the  consent  of  her  husband,  and  such,  also,  is  the 
opinion  of  an  eminent  writer  on  this  branch  of  the  Iaw.  Toller  on  Executors,  31 ; 
and  Bac.  Abr<,  tit  Bxecuton  and  Adminiatrators. 
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[*195]  •  CHAPTER  XV. 

Of  duly  celebrating  a  Maruiage;  akd  of  the  Age  to  con- 
tract A  Marriage. 

All  well-regulated  governments  require  that  tte  contract  betwixt 
the  Bexes  to  marry  should  be  duly  celebrated ;  and,  until  there 
has  been  a  celebration  of  the  marriage,  there  is  not,  in  point  of 
law,  a  husband  possessed  of  any  marital  rights,  or  a  wife  who  is 
entitled  to  the  privileges  of  a  wife :  That  is,  if  A  and  B  agree  to 
marry,  but  never  do,  although  they  live  together  as  man  and 
wife,  A  gains  no  right  to  the  person  or  property  of  B ;  neither 
would  B,  on  the  death  of  A,  be  entitled  to  dower,  or  any  advan- 
tages in  A's  estate. 

Previous  to  the  Eeformation,  the  business  of  celebrating  mar- 
riages had  £Edlen  into  the  hands  of  the  clergy,  under  the  idea 
that  marriage  was  a  sacrament,  the  managing  of  which  exclusively 
belonged  to  ecclesiastics.  At  the  Beformation,  the  doctrine  that 
marriage  was  a  sacrament  was  considered  by  the  Beformera  not 
well  founded ;  but  the  clergy  of  the  Church  of  England  contin- 
ued, as  officers,  to  celebrate  marriages.  It  is  plain  they  could  not 
do  it  by  virtue  of  their  clerical  character,  as  they  preached  the 
gospel  and  administered  the  sacraments ;  but,  being  undisturbed 
in  this  practice,  sanctioned  by  constant  usage,  it  was  considered 
the  common  law  of  the  land  that  a  marriage  could  be  duly  cele- 
brated by  those  only  who  were  infra  sacros  ordines;  and  thus  R 
remained  until  the  establishment  of  the  commonwealth  in  Eng- 
land, when  parliament  enacted  a  statute  declaring  that  marriages 

r*1961  *  ^^''''^'^  ^  celebrated  by  a  justice  of  the  peace.  At  the 
*■  ■*  restoration  of  kingly  government,  under  the  reign  of  Car. 
II,  the  clergy  were  restored  to  their  office  of  celebrating  mar- 
riages ;  and,  by  26  Qeo.  II,  a  statute  was  passed,  regulating  this 
subject,  in  which  it  was  enacted  that  all  marriages,  had  contrary 
to  the  requirements  of  this  statute,  were  absolutely  void,  to  all 
intents  and  purposes,  with  some  particular  exceptions. 
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There  is  nothing  in  the  nature  of  a  marriage  contract  that  is 
more  sacred  than  that  of  other  contracts  that  requires  the  inter- 
position of  a  person  in  holy  orders,  or  that  it  should  be  solemn- 
ized in  a  church.  Every  idea  of  this  kind,  entertained  by  any 
person,  has  arisen  wholly  firom  the  usurpation  of  the  Church  of 
Borne  on  the  rights  of  the  civilian.  She  claimed  the  absolute 
control  of  marriages,  on  the  ground  that  marriage  was  a  sacra- 
ment^ and  belonged  wholly  to  the  management  of  the  clergy. 
The  solenmization  of  marriage  by  a  clergyman  was  a  thing  never 
heard  of  among  primitive  Christians,  until  Pope  Innocent  HI 
ordered  it  otherwise.  The  only  ceremony  in  practice  among 
ihem  was,  for  the  man  to  go  to  the  house  where  the  woman 
resided,  and,  in  the  presence  of  witnesses,  to  lead  her  away  to  his 
own  house.  It  is  a  mere  civil  transaction,  to  be  solemnized  in 
such  a  manner  as  the  legislature  shall  direct,  whether  by  a  cler- 
gyman or  any  other  person.  Moor,  170.  (1) 


(1)  The  doctrine  that  the  contract  of  marriage  rests  upon  the  same  footing  as  anj 
other  contract,  bo  &r  as  its  valid  inception  is  concerned,  is  probably  the  doctrine  of 
both  the  common  and  civil  law.  The  consent  of  parties,  without  any  peculiar 
forms  or  ceromoniea,  is  all  that  is  required  to  its  valid  celebration.  The  Roman 
lawyers  (sajs  Ch.  J.  Kent,  2  K.  C,  89),  strongly  inculcated  the  doctrine  that  the 
very  foundation  and  essence  of  the  contract  consisted  hi  consent,  freely  given,  by 
partiefl  competent  to  contract  IfiTvil  proderit  ngnasu  tabukUj  ei  mmkm  moHnumU 
wm  Jmiue  anutabU.  KupUas^  non  coneubitaa  aed  amaenstta  facU,  The  common  law 
requires  no  ecclesiastical  sanction  to  render  it  valid,  and  considers  it  merely  in  the 
Ug^  of  a  civil  contract  If  it  be  made  per  verba  de  prcuenH^  and  is  not  followed 
by  cohabitation,  or  per  verlfa  de  futurOf  and  followed  by  consummation,  it  amounts 
to  a  marriage,  which  the  parties  cannot  dissolve,  if  they  are  competent  as  to  age 
ind  consent,  and  is  just  as  binding  as  though  made  in  faci^  ecdesia.  This  is  the 
established  doctrine  of  the  common  law,  and,  subject  to  certam  statute  qualifica- 
tions, has  been  adopted  by  most,  if  not  all,  of  the  United  States.  Bunting  v.  Iiep- 
phigwell,  6  Coke's  Rep.,  29;  Jesson  p.  Collins,  6  Hod.  Rep.,  165;  &  C,  2  Salk. 
Sep.,  447 ;  Milford,  Inh.  of,  «.  Worcester,  Inh.  of,  7  Mass.  Rep.,  48 ;  Fenton  9. 
Reed,  4  John.  Rep.,  52;  Jackson  v.  Winne,  7  Wend.,  47;  Hantz  v.  Seeley,  6  Binn 
Rep.,  405;  Mount  Holly  v.  Andover,  11  Yt  Rep.,  226;  State  v.  Rood,  12  id.,  396; 
and  see  note  1,  page  310. 

It  was  held,  in  CaujoUe  v.  Ferri^  26  Barb.,  177,  that  marriage  is  complete  when 
there  is  a  full,  free  and  mutual  consent  by  parties  capable  of  contracting,  although 
not  followed  by  cohabitation.  But  a  contract  to  marry,  per  verba  de  fuiuro^  though 
followed  by  cohabitation,  when  they  did  not  cohabit  as  husband  and  wife  or  hold 
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In  Connecticut,  there  is  a  statute  regulating  marriages ;  and, 
bj  that  statute,  marriages  are  to  be  celebrated  by  a  dergymaUi  in 
that  county  in  which  he  is  settled.  He  has  no  more  authority  to 
marry  out  of  his  district,  than  any  other  person.  A  marriage 
may  also  be  celebrated  by  a  justice  of  the  peace,  in  the  county  in 
which  he  lives,  and  by  the  governor,  senators  and  judges  of  the 
superior  court,  throughout  the  state;  and  the  statute  directs, 
that  the  intentions  of  marriage  shall  be  published  and  consent 
*  of  parents  had,  before  any  person  shall  celebrate  a  mar- 
'■  ^  riage,  inflicting  a  penalty  on  those  who  disobey  this  regu- 
lation. A  question  has  arisen,  respecting  which  there  seems  to 
be  much  difference  of  opinion.  Whether  a  marriage,  celebrated 
by  a  person  not  qualified  by  statute,  is  void ;  and  the  issue  of 
such  marriage  bastards.  It  is  not  contended,  but  that  the  person 
so  celebrating,  is  liable  to  a  punishment,  for  disobedience  of  the 
statute ;  that  is  to  say,  if  a  clergyman  should  celebrate  a  marri- 
age in  a  different  county  than  that  in  which  he  is  settied,  he 
would  be  liable  to  prosecution.  But  would  it  be  void  ?  I  would 
remark,  that  being  a  clergyman,  gives  him  no  authority  to  marry, 
in  a  county  where  he  is  not  a  settled  minister.  He  has  no  better 
right  to  marry  there,  than  a  constable,  or  any  other  man.  There 
can  be  no  doubt,  that  the  express  words  of  the  statute  of  Greorge 


themselves  out  as  such,  does  not  amount  to  a  marriage  m  fact  Cheney  v.  Amoldy 
15  N.  Y.  (1  Smith),  345. 

Marriage  is  a  civil  contract^  and  all  that  is  essential  to  its  validity  is  a  present 
agreement  between  competent  parties  to  take  each  other  for  husband  and  wife.  But 
on  an  indictment  for  bigamy,  the  prior  marriage  must  be  established  by  direct  proof ; 
evidence  of  cohabitation  and  reputation  is  not  sufficient  Clayton  v.  Warden,  1 
Zem.  (N.  Y.\  230;  State  v.  Roswell,  6  Conn.,  446;  West  v.  State,  6  Wis.,  209; 
Gahagan  v.  The  People,  1  Park.  Or.  Rep.,  378.  In  all  civil  cases,  involving  merely 
the  right  of  property,  the  fact  of  marriage  may  be  proved  by  evidence  of  long- 
continued  cohabitation  as  husband  and  wife.  Thomdell  v.  Morrison,  25  Penn.,  326; 
Kenyon  v.  Ashbridge,  35  id.,  157;  Harman  v.  Harman,  16  III,  85.  See  also  Gau- 
jolle  V.  Ferri^  eupra;  Hyde  «.  Hyde,  3  Bradf.  (N.  Y.),  609;  Henderson  v.  Cargill, 
31  Mis.,  367 ;  Dumbarton  v.  Franklin,  19  N.  H.,  257 ;  Cunningham  v.  Burdell,  4 
Bradf.  (N.  Y.),  343.  In  an  indictment  for  adultery,  the  confessions  of  the  defendant 
were  held  proper  evidence  to  prove  his  marriage.  State  v,  McDonald,  25  Mis.  (4 
Jones),  176.  See,  also,  State  «.  Libby,  44  Maine,  469;  Laws  of  Yt,  1856,  p.  1% 
No.  12. 
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n,  has  rendered  those  marriagefl,  not  celebrated  as  that  statute 
directs,  void.  Bat  I  apprehend  that  by  the  proviBions  of  the 
common  law,  marriages,  although  celebrated  by  a  person  not 
qualified  by  law,  or  in  a  manner  forbidden  by  law,  are  valid. 
The  conduct  of  the  parties  concerned,  has  rendered  them  obnox- 
ious to  the  penalties  of  the  law ;  but  such  singular  conduct,  is 
not  a  ground  for  impeaching  the  validity  of  the  marriage.  Until 
the  civil  wars,  during  the  reign  of  Gar.  I,  nothing  can  be  found 
on  this  subject  For  xmtil  that  period,  it  had  not  been  supposed, 
that  any  person  but  one  in  holy  orders,  could  celebrate  a  marri- 
age. The  mode  of  pleading,  was  fer  pre^terum  in  sacrts 
cnUsubus  eonstittUum.  After  this  period,  and  before  the  statute 
of  Gheorge  II,  several  cases  may  be  found,  which  will  cast  light 
oa  this  subjects  During  the  commonwealth,  the  power  of  cele- 
brating marriages,  was  given  to  justices  of  the  peace.  And  they 
were  the  only  officers  whom  the  law  recognized,  as  possessing 
authority  to  marry.  Yet,  during  the  existence  of  this  law,  it  was 
determined  *  that  a  marriage  celebrated  by  one  in  holy 
orders,  though  not  a  justice  of  the  peace,  .was  valid.  *-  ^ 
After  the  restoration,  the  power  of  celebrating  marriages,  was 
committed  exclusively  to  the  clergy  of  the  church  of  England, 
And  yet,  we  find  the  court  of  king's  bench  issuing  a  prohibition 
to  the  spiritual  court,  because  the  validity  of  a  marriage  had  in 
the  face  of  a  separate  congregation,  was  questioned  in  said  court. 
So,  too,  we  find  that  a  marriage  by  a  preacher  in  a  separate  oon- 
gr^ation,  who  was  a  layman,  was  recognized  as  valid :  for,  on 
the  death  of  the  husband,  the  wife  and  children  were  admitted 
to  their  distributive  shares.  If  the  marriage  had  been  a  nullity, 
no  such  distribution  could  have  been  made.  For  the  children 
woald  not  have  had  a  right  to  the  estate  of  the  deceased,  being 
bastards,  (a)  So,  too,  we  find  that  such  a  husband  and  such  a 
wife,  may  sue  for  a  debt  due  to  her  before  marriage.  If  the  mar- 
riage had  been  a  nullity,  the  law  would  not  have  endured  that 
the  pretended  husband  should  have  joined  in  a  suit  with  his 
pretended  wife,  as  her  husband. 

We  find,  also,  that  a  marriage  by  a  popish  priest  was  held 

(a)  SallL,  637. 
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valid ;  and  that  in  the  strongest  possible  case,  the  case  was,  that 
a  man  had  been  married  by  a  popish  priest,  who,  by  law,  had  no 
aathority  to  marry.  This  person,  so  married,  daring  the  life  of 
his  wife,  married  again.  The  matter  was  brought  before  tha 
ecclesiastical  courts  and  the  second  marriage  was  annulled,  upon 
the  principle,  that  the  first  marriage  was  valid.  After  the  mar- 
iriage  was  annulled,  he  was  informed  against  before  a  common 
law  court  of  criminal  jurisdiction,  for  bigamy,  and  convicted. 
This  seems  to  me,  irrefragable  proof,  that  the  common  law  did 
not  consider  marriage,  celebrated  irregularly,  as  void,  (a)  And 
surely  it  would  be  very  inconvenient,  and  often  extremely  unjust 
to  an  innocent  family,  to  treat  such  marriages  as  void,  in  a  coun- 

r*i  QQi  ^^  ^^®  ^^^  where  many  *  marriages  are  celebrated  in 
^  -'a  manner  different  from  the  mode  prescribed  by  law ;  and 
this  is  not  done  from  a  rebellious  spirit,  in  opposition. to  the  laws ; 
but  arises  from  conscientious  scruples;  erroneous  indeed,  but 
honest.  (1) 

(a)  Com.  Dig.,  MBw 


(1)  The  legislatures  of  most  of  the  United  States,  have  thought  proper  to  require 
a  certain  degree  of  notorietf  to  attach  itself  to  every  marriage  contract  and  have 
also  required  that  it  should  be  entered  into  pursuant  to  certain  forms  prescribed  by 
BtatutCi  without  which  the  marriage,  as  a  general  rule,  will  not  be  considered  valid. 
New  York  ^arlj  enacted  statutes  in  alteration  of  the  common  law,  but  attached  ao 
many  forms  to  the  ceremony,  that  it  was  found  to  be  extremely  inconvenient,  and 
the  doctrine  of  the  common  law  was  restored  by  a  statute  of  1830.  In  Yermon^ 
by  statute  of  1838,  the  intention  of  the  parties  to  the  contract,  must  be  published 
in  some  public  meeting,  or  posted  in  a  public  place,  eight  days  before  the 
intended  marriage ;  which  may  be  solemnized  by  a  justice  of  the  peace,  or  mimster 
of  the  gospel,  ordained  according  to  the  usages  of  his  denomination,  residing  within 
the  state,  a  record  of  which  the  party  solemnizing  the  same  is  required  to  keep  and 
record  in  the  town  clerk's  office  in  the  town  where  such  marriage  is  solemnized.  In 
Massachusetts  and  Pennsylvania,  regulations  somewhat  similar  exist,  while  in  South 
Carolina  and  Kentucky  the  doctrine  of  the  common  law  remains  unaltered.  In 
North  Carolina,  it  has  been  held  that  a  contract  of  marriage  by  present  words, 
though  followed  by  cohabitation,  was  not  a  legal  marriage  in  tliat  state,  unless  cele- 
brated by  some  person  in  a  sacred  office,  or  entered  into  before  some  one  in  a  pnblio 
station  and  Judicial  trust.  State  v.  Samuel,  2  Dev.  and  Bat,  1*77, 181.  The  sta- 
tutes of  Maine  and  Massachusetts,  on  this  subject,  are  nearly  similar.  A  publication 
of  the  intention  of  the  parties,  and  that  it  be  made  in  the  presence  and  with  the 
assent  of  a  magistrate  or  an  ordained  minister  of  the  gospel,  is  requisite  to  the  valid- 
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In  debt,  on  bond  by  hasband  and  wife,  given  to  the  wife  when 
sale,  the  defendant  plead  that  there  was  no  legal  marriaga  But 
it  appeared  in  pleading,  that  there  had  been  a  marriage,  though 
not  according  to  law;  it  was  holden,  that  the  plain tifif  should 
recover,  (a)  In  2  Salk.,  the  same  law  was  recognized  in  an  action 
of  assault  and  battery  by  husband  and  wife,  for  a  battery  of  the 
wife. — So,  also,  in  Comb.,  473,  in  action  of  trespass  was  main- 
tained, for  taking  away  such  a  wife. 

I  discover  nothing  in  our  statute,  similar  to  the  declaration  in 
the  statute  of  George  II ;  that  marriages  which  are  unduly  cele- 
brated, shall  be  void,  to  all  intents  and  purposes.  And  although 
it  is  strenuously  urged,  that  if  a  marriage  is  had  in  any  other 
manner  than  that  prescribed  by  the  statute,  it  is  void ;  yet,  I 

(a)  3  Salk.,  487. 

i^  of  the  nuuriage.  In  Oonneoticut,  nearlj  the  same  provisioiis  exist  at  the  present 
time,  as  Uioae  mentioned  in  the  text,  and  bear  a  strong  analogy  to  those  at  present 
in  force  in  New  Jersey  (Wyckoff  v.  Boggs,  2  Halstead's  Rep.,  138 ;  6  ibid.,  20,) 
and  in  Alabama.  Tureliuen*s  Dig.  Laws  of  Ala.,  676.  And  as  to  the  law  in  New 
Hampehire  and  Kentucky,  see  2  New  Hampshire  Rep.,  268 ;  3  Marsh.  Rep.,  370; 
2  KenVs  Com ,  90. 

The  question  now  arises,  is  a  marriage  in  those  states,  where  such  statute  regu- 
lations exist,  not  entered  into  iu  conformity  with  them,  void,  so  as  to  render  the 
Iflsoe  m^timate  7  For  some  purposes  it  is  undoubtedly  illegal,  but  the  better  doo 
trine  is  believed  to  bo  that  the  issue  of  such  marriage  is  legitimate. 

In  Vermont,  it  has  been  held  that  an  agreement  to  marry,  made  between  a  man 
and  woman,  by  words  declaring  such  agreement  and  intention,  followed  by  anunin- 
tarropted  cohabitation  for  several  years,  though  not  solemnized  according  to  the 
laws  of  the  place  where  the  contract  was  made,  will  be  deemed  a  valid  marriage ; 
Hewbury  v,  Brunswick,  2  Vt  Rep.,  151 ;  though  the  person  solemnizing  the  mar- 
riage is  liable  to  the  penalty ;  Ellis  v.  Hull,  2  Aikens*  Rep.,  41.  Such,  also,  is  the 
precise  doctrine  of  Londonderry  v.  Chester,  2  New  Hampshire  Rep.,  268.  In  Maine 
and  Massachnsetts,  also,  such  a  marriage  is  held  to  be  vaKd,  so  as  to  render  the 
ISBDe  thereof  legitimate.  Milford  v.  Worcester,  7  Mass.  Rep.,  48 ;  Ligonift  v.  Bax- 
ton,  2  Greenleaf  *s  Rep.,  102.  The  judicial  tribunals  of  New  Jersey,  Pennsylvania, 
Kentucky  and  North  Carolini^  have  established  the  same  doctrine,  and,  with  one  or 
two  exceptions,  it  is  believed  to  be  the  universal  law  of  the  United  States.  Wyckoff 
9.  Boggs,  2  Halst  Rep.,  138 ;  3  Marsh  Rep.,  370;  2  Watts*  Penn.  Rep.  In  North 
Otfolina,  by  statute,  and  in  Tennessee,  by  judicial  decision,  a  marriage  not  solenm- 
ised  according  to  the  existing  laws,  before  some  competent  person,  is  held  to  be  ille- 
gal and  void  in  respect  to  a  prosecution  for  bigamy.  Statutes  N.  C,  1716, 1741, 1778. 
Bashaw  v.  Tennessee,  1  Yerger's  Rep.,  117 ;  but  it  may  well  be  doubted  whether 
they  would  extend  the  doctrine  so  far  as  to  bastardize  the  issue  of  the  marriage. 
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,  never  heard  it  urged,  that  if  a  marriage  took  place,  although 
there  was  no  publishment,  or  consent  of  parents,  that  this  mar- 
riage was  void.  And  yet,  the  statute  expressly  forbids  the  cler- 
gyman or  magistrate  to  celebrate  a  marriage,  unless  publishment 
has  been  made,  and  consent  of  parents  given.  If  the  prohibi- 
tion, in  the  one  case,  render  the  marriage  void,  why  not  in  the 

.other  case.  For  the  clergyman  and  magistrate  are  as  much 
prohibited  to  marry,  where  there  ia  no  publishment  and  consent 
of  parents,  as  others  are,  who  are  not  clergymen  or  magistrates. 
I  know  it  has  been  said,  that  in  the  one  case  there  is  a  penalty 
afi&xed,  and  in  the  other  there  is  nona  I  do  not  perceive  the 
force  of  this  reasoning :  Surely,  punishment  can  never  legalize 
the  offense  committed:  unless  we  suppose  the  object  of  the 
statute  was,  to  allow  clergymen  to  marry  without  publishment 
r*9nm  ^^  consent,  provided  he  would  pay  *  the  penalty.  That 
*'  ^  was  not  the  design  of  the  statute.  The -manifest  inten- 
tion was,  to  prevent  the  offense :  and  in  case  it  was  committed,  to 
punish  it.  But,  supposing  the  punishment  of  the  offense  could 
legalize  the  marriage,  where  there  is  no  punishment  or  con- 
sent :  I  apprehend  that  this  idea,  if  it  be  correct,  would  render  a 
marriage  by  a  person  not  qualified,  valid.  For,  although  there 
is  no  penalty  affixed  in  the  paragraph,  for  the  breach  of  that 
statute,  yet,  to  disobey  the  salutary  regulations  of  a  statute,  and 
to  do  that  which  the  statute  forbids  is  a  misdemeanor ;  and 
punishable,  as  such,  by  the  common  law  (1) 

(1)  See  preceding  note.  There  is  scarcely  any  principle  of  law  better  supported 
hy  the  authoritieSf  than  that  which  declares,  that  a  marriage  not  solemnized  accord- 
ing to  the  provisions  of  the  existing  statute,  in  the  mere  matter  of  form,  is  a  yalid 
marriage.  It  will  be  first  noticed,  that  most  of  these  statutes  impose  a  penalty 
upon  the  person  assuming  to  join  others  in  matrimony,  who  is  not  legally  autho- 
rized, and  that  in  other  respects  the  statutes  are  merely  directory.  Now,  it  is  a 
principle  both  salutary  and  well  settled,  that  the  official  acts  of  a  person  not  duly 
qualified,  are  valid  as  to  third  persons  and  the  public,  when  the  neglect  of  the 
qualification  is  punished  by  a  mere  penalty,  and  where  the  acts  themselves  are  not 
in  their  nature  void,  or  are  not  expressly  made  void  by  statute.  7  John.  Rep.,  554; 
10  Mass.  Bep.,  301 ;  1  Hawk.  P.  C,  1*7,  b.  1,  a  8.  And  perhaps  even  the  officer  him- 
self may  be  protected  under  them.  Jones  v.  Gibson,  1  New  Hamp.  Rep.,  868; 
Eez  V.  Williams,  2  Hauls  and  Sel,  141 ;  Margate  Pier  Gomp.  «.  Hannon,  3  Bam. 
and  AdoL,  266.    Before  the  enactment  of  tlie  statute  26  Qeorge  II,  the  statutes  in 
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The  age  wben  persons  are  liable  to  contract  marriage  is,  in 
nudes,  fourteen ;  in  females,  twelve.  Minors  may,  indeed,  marry 
at  any  age ;  but  the  validity  of  the  marriage  depends  upon  the 
parties  agreeing  to  it,  at  the  age  of  twelve  in  females  and  four- 
teen in  males.  As  long  as  the  privilege  of  disagreement  exists 
with  one  party,  so  long  it  does  with  the  other,  although  of  greater 
age — as,  if  the  male  be  sixteen,  and  the  female  eleven.  As  she 
has  a  right  to  disagree  to  the  marriage  at  twelve,  so  will  he  have 
the  same  privilege,  although  he  is  at  that  time  seventeen,  (a)  (1) 

(a)  6  Co.,  89;  7  Id.,  48 ;  BoU.  Abr.,  840;  Ck).  Litt,  88. 

Ibroe  in  England  were  Tory  simUar  to  those  of  the  seyeral  states.  That  statute 
rendered  the  marriage  illegal  and  void,  if  not  solemnized  according  to  the  existing 
n^alationS)  and  expressly  avoids  it  for  various  other  causes,  which  have  rendered 
it  (says  Ch.  J.  Woodbubt,  in  2  New  Hamp.,  277,)  a  pandora's  box  of  evils.  Before 
the  passiug  of  that  act,  such  marriages  were  held  not  to  be  void.  See  Rex  v. 
Brampton,  10  East,  282;  Fielding's  case,  6  St  Trials,  610;  Tenney  v.  Brown,  1 
Siderfln,  64 ;  1  BL  Com.,  408 ;  Com.  Dig.  Bar.  and  Feme,  B. ;  Fenton  v.  Reed,  Burr., 
91.  This  statute  was  enacted  in  1752,  but  it  can  hardly  be  pretended,  that^ 
although  it  was  passed  while  we  were  colonists  of  Great  Britain,  as  the  principles 
upon  which  it  was  founded  are  so  entirely  hostile  to  the  spirit  of  our  institutions, 
that  it  ooald  ever  be  held  to  extend  here  by  construction.  The  tenure  of  much  of 
the  property  in  England,  the  pecuniary  character  of  the  marriage  contract,  under 
their  form  of  government,  the  perpetuity  of  estates  in  a  landed  aristocracy,  and 
often  the  great  and  pecuniary  interest  of  parents  and  guardianti,  says  Mr.  Wood- 
bury, famishes  a  course  of  policy  and  reasons  for  this  rigor,  fVom  which  we  are 
altogether  happily  exempt.  The  advantages  of  an  open  and  notorious  solemniza- 
tion  of  the  marriage  contract,  is  no  doubt  advantageous  to  the  interest  of  society, 
and  it  was  for  the  purpose  of  giving  it  a  greater  degree  of  notoriety,  that  these  sta- 
tntes  were  enacted;  but  even  without  these  forms,  for  they  are  nothing  more, 
where  a  contract  which  changes  so  thoroughly  the  relations  of  the  parties  to  com- 
munity, is  first  executed  by  them  with  deliberation,  and  afterwards  consummated 
by  cohabitation,  it  should  not  be  lightly  endangered,  and  every  thing  done  under  ii 
disannulled. 

A  caae  is  rarely  to  be  found,  which  enters  into  the  discussion  of  a  branch  of  the 
law  more  thoroughly  than  the  ono  from  2  N.  H.  does  of  this.  Whatever  may  be 
said  of  the  general  character  of  the  New  Hampshire  reports,  the  opinion  of  Ch.  J 
Woodbubt,  in  the  case  above  cited,  for  profound  legal  knowledge  and  the  power  of 
arriving  at  correct  conclusions,  will  lose  nothing  by  a  comparison  with  those  of  the 
beet  of  the  English  Judges. 

(1)  The  civil  law  established  the  same  age  of  consent  in  the  parties  to  the  mar- 
riage contract  with  the  common  law ;  and  it  was  probably  from  the  civil  law  that 
the  principle  was  first  adopted.  1  Bl.  Com.,  436;  Co.  latt.,  78,  6;  Inst,  1-10;  Do 
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A  wife  cannot  be  endowed  until  she  is  nine  years  of  age. 
And  the  reason  given,  why  she  can  be  endowed  at  that  tender 
age,  is  a  very  singular  one.  K  the  wife  of  a  minor,  which  minor 
is  under  the  age  of  fourteen,  should  have  a  child,  it  wUl  be  a 
bastard. 

I  have  never  heard  in  this  State  of  any  marriage  when  the 
persons  married  had  not  arrived  at  the  age  of  discretion.    And 

Nuptiia.  But  this  has  been  oonsiderablj  varied  bj  statute  reg^tions  in  several 
of  the  States.  In  Vermont,  the  age  of  oonsent  is  still  determined  bj  the  rules  of 
the  common  law ;  but  if  either  party  is  a  minor,  the  person  solemnizing  such  mar- 
riage is  forbidden  to  complete  it  without  the  consent  of  the  parent  or  guardian.  R. 
a,  1839,  p.  219.  In  New  York,  bj  the  statute  of  1830,  before  referred  to,  the  age 
of  consent  was  raised  to  seventeen  in  males  and  fourteen  in  females ;  but  this  sta- 
tute was  subsequently  repealed,  which  left  the  provisions  of  the  common  law  in 
force.  In  Massachusetts,  the  provisions  of  the  New  York  act  of  1830  have  been 
adopted  and  still  continue  in  force.  Mass.  R.  S.,  1836;  while  in  Michigan,  Ohio  and 
Indiana  the  male  is  required  to  be  eighteen  and  the  female  fourteen,  in  order  to 
contract  a  valid  marriage.  Act  Mich.,  1832 ;  Stat.  Ohio,  1831 ;  Indiana  R.  &,  1838. 
In  Illinois  the  age  of  consent  is  fixed  at  seventeen  in  males  and  fourteen  in  females.* 
Stat  of  HL,  1858,  voL  1,  p.  5t9.  And  in  Iowa,  sixteen  in  males  and  fourteen  in 
females.  Revision  of  Iowa  Laws,  1860,  p.  427,  sec.  2515.  In  Minnesota,  eighteen 
in  males  and  fifteen  in  females.  Stat  of  Minn.,  1849,  1858,  p.  460,  ch.  62,  sec  2 ; 
and  by  section  7  of  same  chapter,  if  the  male  be  under  twenty-one  or  female  under 
eighteen,  unless  either  shall  have  been  married  before  the  consent  of  tlie  parent  or 
guardian  is  necessary.  See  Bennett  v.  Smith,  21  Barb.,  439,  where  it  is  held  that 
the  oonsent  of  parents  is  unnecessary  in  New  York.  Purtou  v.  Horvey,  1  Gray 
(Mass.X  119. 

All  these  regulations  are  merely  conventional,  and,  it  almost  seems,  dictated  by  a 
mistaken  notion  of  policy.  It  may  be  said  that  they  are  useful  to  prevent  early 
marriages ;  but  in  Vermont,  where  the  common  law  on  this  point  remains  unal- 
tered, an  instance  of  a  marriage  below  the  age  fixed  by  these  statute  regulations  is 
rarely,  if  ever,  met  with.  The  rule  of  the  civil  and  common  law  was  in  force  in 
France  prior  to  the  Revolution,  but  by  the  Code  Napoleon,  No.  144^  148,  it  was 
raised  to  eighteen  in  males  and  fourteen  in  females,  though  the  marriage  might  be 
rendered  valid  for  good  cause  shown.  In  Massachusetts,  by  statute,  marriages 
within  the  age  of  consent  are  valid  if  followed  by  voluntary  cohabitation.  Stat, 
1835. 

With  regard  to  the  avoidance  of  the  marriage  by  either  party,  while  one  is  within 
the  age  of  consent,  it  is  believed  that  the  doctrine  of  the  text  does  not  hold  where 
the  party  above  the  age  of  consent  is  an  adult.  It  has  been  held  that  in  such  case 
the  party  would  be  absolutely  bound,  though  the  contract  might  be  avoided  at 
pleasure  by  the  infant  if  under  the  age  of  consent.  Holt  v.  Ward  Glarencieux,  2 
Strangers  Rep.,  937. 
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I  think  it  probable,  that  audi  premature  marriages  would  never 
leoeiye  any  Banctiou  from  our  courts.  Such  a  contract,  I  appre* 
head,  is  void,  upon  the  principle  that  it  is  a  contract  against  sound 
policy,  and  contra  bonoa  mores, 

•Whether  a  marriage,  regularly  solemnized,  which  was  p^^nA-n 
obtained  by  duress  of  the  femine^  was  void  or  not,  has  *■  ^ 
been  the  subject  of  very  discordant  opinions.  See  Yiner's  Abr., 
35th  page,  and  the  authorities  there  cited. 

It  is  difficult  to  conceive  why  a  contract,  confessed  to  be  the 
most  important  that  can  be  entered  into,  should  be  valid  when 
obtained  by  duress,  when  all  other  contracts  obtained  by  duress 
are  void«  It  was  an  offense  at  common  law  forcibly  to  take  away 
a  woman  and  to  many  her.  By  various  statutes  in  England,  it 
is  made  felony  so  to  marry  a  woman  of  substance.  It  is  difficult 
to  conceive  that  such  a  marriage  could  ever  have  been  deemed 
valid.  For  the  case  itself  precludes  the  idea  of  contract,  which 
is  essential  to  render  a  marriage  valid.  But  the  admission,  as  a 
witness,  of  such  a  wife,  against  such  a  husband,  is  conclusive 
proof  that  such  marriage  is  void.  1  Hale,  661 ;  State  Trials,  455. 

The  authorities  also  teach  us  that  a  marriage  by  an  idiot  is 
valid ;  and  assign,  as  a  reason  why  it  should  be  so,  that  an  idiot 
can  consent  to  marriage.  (1)    If  his  consent  to  this  contract  binds 

(1)  Where  the  authoritieB  teach  any  such  doctrine,  thej  teach  what  is  not  law. 
Gipadty  is  one  of  the  essenoes  of  eveiy  contract,  and  the  law  has  ever  refused  to 
enfbroe  an  agreement  against  an  idiot  or  lunatic  made  with  them.  In  later  times, 
intoxication  in  one  of  the  parties  has  been  held  sufficient  to  render  the  contract 
voidable.  Burrett  r.  Buxton,  2  Aik.  Vt  Rep.,  167.  And  it  is  almost  nonsense  to 
say,  that  it  might  be  avoided  bj  this,  and  not  bj  idiocy  or  lunacy.  The  law  is,  that 
every  such  marriage  is  void  ab  initio^  and  no  sentence  of  avoidance  is  absolutely 
neoMsary.  2  PhUlimoTe^s  R,  19,  69.  But  for  the  purpose  of  clearly  ascertaining 
whether  such  canse  exists,  and  to  avoid  the  hazard  of  annulling  what  might  possi- 
bly be  a  legal  marriage,  a  tribunal  to  declare  it  void  should  exist  For  this  reason, 
suits  to  annul  such  marriages  have  often  been  instituted  in  the  spiritual  courts  in 
Bngland.  2  Kent's  Coul,  76,  and  cases  there  cited. 

When  a  marriage  ceremony  is  performed  while  one  of  the  parties  is  insane  from 
ddirium  tremenB,  the  marriage  \a  void.  Clement  v.  Mattison,  3  Pick.,  93 ;  True  v. 
Banney,  I  N.  H.,  62.  And  a  valid  marriage  cannot  be  contracted  by  a  lunatio  or 
insane  person,  except  during  lucid  intervals ;  but  mere  weakness  of  mind,  unless  it 
amoant  to  derangement,  is  not  sufficient  to  avoid  a  marriage.  Rawdon  v.  Rawdon, 
28  Ala.,  566;  Cole  v.  Cole,  6  Sneed  (Tenn.),  67. 


316  beeye'b  dokebtic  relations. 

himy  why  is  he  not  bound  by  all  other  contracts  to  which  he 
<X)nsents  ?  If  his  want  of  understanding  be  snch  that  he  ought 
not  to  be  bound  by  other  contracts,  neither  ought  he  to  be  bound 
by  his  contract  of  marriage. 


[*202]  *  CHAPTER  XVI. 

Of  Lawful  and  Uklawful  Mabbiaoss.     Of  Divobcbs  aud 

Aldcont. 

From  the  statute  82  Henry  Viil,  we  are  to  learn  who  may  inter- 
marry. That  statute  declares  that  no  prohibition,  God's  law 
excepted,  shall  impeach  any  marriage  without  the  Levitical 
degrees.  This  statute  amounts  to  a  declaration  that  a  marriage 
betwixt  the  parties  who  are  so  nearly  related  as  to  be  within  the 
Levitical  degrees  of  kindred,  is  not  a  valid  marriage.  So,  too, 
all  marriages  forbidden  by  the  law  of  God  are  invalid.  But 
what  marriage  is  there  forbidden,  the  statute  does  not  inform. 
So  that  it  is  only  from  the  adjudications  of  courts  that  we  can 
learn  what  marriages  are  considered  as  forbidden  by  the  law  of 
God  to  which  that  statute  alludes.  The  courts  have  determined 
that  the  marriages  forbidden  by  that  statute  are  the  following: 
1st  A  decond  marriage,  where  there  has  been  a  prior  marriage 
to  another  person,  who  is  then  alive ;  2d.  Where  there  has  been 
a  prior  contract ;  and,  3d.  Where  there  is  imbecility.  Whenever 
a  marriage  is  invalid  by  reason  of  any  of  the  causes  mentioned, 
they  are  considered  as  husband  and  wife  until  divorced ;  except 
in  the  case  of  a  second  marriage,  where  there  has  been  a  prior 
marriage  to  another  person  who  is  then  alive.  In  this  case  the 
second  marriage  is  considered  as  absolutely  void,  and  there  is  no 
necessity  of  a  divorce ;  and  the  parties  are  not  considered  as 
husband  and  wife  de  facio,    Eelationship  by  affinity  is  as  much 

r<H>o«n  ^'^si^®^^  within  the  Levitical  degrees  as  by  consangui- 
*-        ■'  nity,*    The  husband  is  related  to  all  the  blood  relations 
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of  the  wife ;  and  so  the  wife  to  those  of  the  husband.  But  the 
Uood  relations  of  the  husband  are  not  related  to  the  blood  rek- 
tions  of  the  wife.  So  that  John  and  Samuel  Stiles,  two  brothers, 
may  marry  Sally  and  Betsey  Bowe,  two  sisters.  Or,  if  J.  S. 
should  marry  Polly  Camp,  and  Sally  Stiles  his  sister  should 
marry  Thomas  Jones,  and  John  and  Sally  should  boUi  die,  Tho- 
mas and  Polly  might  intermarry.  From  a  great  variety  of  eases 
ia  which  it  has  been  adjudged  that  the  relationship  was  within 
the  Levitical  degrees,  and  also  that  it  was  without,  it  may  be  &irly 
inferred  that  aU  marriages  related  in  the  ascending  or  descending 
line  are  forbidden.  That,  in  the  collateral  line,  computing  by  the 
civil  law,  the  prohibition  does  not  extend  beyond  the  third  degree 
of  kindred.  This  computation  is  made  by  beginning  with  one 
of  the  parties  and  counting  up,  in  the  ascending  line,  one  for  each 
ancestor,  until  you  come  to  the  common  ancestor  of  both  parties ; 
then  counting  down,  through  the  ancestor  of  the  other  party, 
until  you  reach  the  party.  And  if  it  be  found  that  the  number 
of  degrees  exceed  three,  the  parties  may  marry,  as  not  being 
within  the  Levitical  degreea  For  instance,  John  Stiles  marries 
Ann  Stiles,  daughter  of  his  brother  Thomas.  Is  the  marriage 
valid?  Try  it  by  the  rule  laid  down.  From  J.  Stiles  to  his 
&ther  Beuben  is  one  degree ;  Beuben  is  the  common  ancestor  of 
John  Stiles  and  Ann,  being  the  father  of  John  and  grandfather 
of  Ann.  Count  down,  then,  from  Beuben  to  Thomas,  the  father 
of  Aon,  which  is  two  degrees;  from  Thomas  to  Ann,  which  is 
three  degrees.  Of  course,  the  marriage  is  invalid,  the  parties 
being  in  the  third  degree.  Suppose  Charles  Stiles  should  marry 
Polly  Stiles :  Charles  was  the  son  of  John,  and  Polly  was  the 
daughter  of  Thomas :  make  the  same  trial  as  before.  From 
Charles  to  John  is  one ;  from  John  *  to  Beuben  is  two ;  pi^o/wi 
Beuben  is  the  common  ancestor  of  both  Charles  and  ^  -' 
Polly.  Count  down,  then,  to  Thomas,  the  father  of  Polly,  which 
is  three:  from  Thomas  to  Polly  is  four.  The  marriage  is  valid, 
for  the  relationship  is  in  the  fourth  degree,  (a)  (1) 

(fl)  Com.  Dig.,  687. 

(1)  In  Vermont,  by  espfMS  statute  provision,  marriage  is  forbidden  between 
persons  within  the  third  degree  of  relationship,  either  lineally  or  coUaterally.  Rer. 
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It  "has  been  determined  that  a  marriage  with  an  illegitimate 
relation  in  the  same  degree  is  invalid.  This  is  repugnant  to  the 
principles  of  the  common  law,  which  recognizes  no  relationship 
which  the  illegitimate  bears  to  any  person  but  his  own  issae. 
To  marry  a  wife's  sister  was  forbidden  by  statute,  but  not  by  the 


Stat,  yt|  1839,  p.  818.    And  a  fair  oonstraotion  of  the  statute  would  probablj 
prohibit  marriages  between  all  relatives  of  the  ascending  or  descending  lines.    In 
Massachusetts  and  New  York,  nearlj  the  same  statute  prohibitions  exist,  and  their 
violation  is  punished  bj  indictment  and  imprisonment    In  New  York  it  has  been 
held  that  marriages  between  brothers  and  sisters  in  the  collateral  line  were,  equall/ 
?rith  those  in  the  line  of  oonsanguinitj,  unlawful  and  void.  Wightman  v.  Wight* 
man,  4  John.  Ch.  Rep.,  343;  Bev.  Stat,  N.  Y.,  vol.  2,  p.  139,  sea  3 ;  B.  &,  Mass., 
1835,  part  4,  tit  1,  chap.  130.    In  Michigan  and  Ohio,  marriages  between  nearer 
of  kin  than  first  cousins  (fourth  degree)  are  declared  unlawful.  Territorial  act  of 
Michigan,  April,  1832;  Rev.  Stat,  Ohio^  1831.    In  Louisiana^  marriages  within  the 
Levitical  degrees  are  unlawful  and  void.  Civil  Code,  art  97.    The  precise  limits, 
fixed  by  nature  itseUj  within  which  this  union  should  not  take  place,  cannot,  per- 
haps, be  satisfactorilj  ascertained;  but  so  far  as  relatives  in  the  ascending  or 
descending  lines  are  concerned,  anj  union  of  this  kind  between  persons  standing 
In  them  is  dearlj  unlawful  and  void ;  for  such  unions  can  but  tend  to  confound  the 
marital  rights  and  duties  with  those  of  parent  and  child,  in  their  direct  as  well  as 
their  remoter  relations.    One  step^  also,  towards  collateral  relations,  is  too  clearly 
settled  to  be  here  noticed,  and  even  an  incestuous  connexion  between  undo  and 
niece  lias  been  held,  upon  high  authority,  to  be  higlilj  offensive  to  tlie  laws  of 
society,  and  strongly  tending  to  the  pollution  of  the  sanctity  of  private  life.  Code 
Justin.,  6,  8,  2 ;  Burgess  «.  Burgess,  1  Hagg.  Eca  Bep.,  386.    But  the  general 
tendency  of  all  enlightened  nations  has  been  toward  one  certain  limit,  and  in  many 
of  the  States,  where  this  is  the  subject  of  statute  regulation,  that  limit  has  been 
ilxed  at  the  third  degree  of  collateral  relationship,  and  all  marriages  within  that  are 
void.    Certainty  is  always  most  important  in  the  law,  and,  for  this  reason,  it  might 
be  unwise  to  disturb  these  settled  regulations;  but,  were  the  law  still  unsettled,  it 
would  be  better  to  place  the  Hmit  one  step  further  ofE,  and  prohibit  marriages 
between  all  relations  standing  within  the  fourth  degree. 

The  reasons  before  assigned  would  seem  to  be  sufficiently  powerful  against  near 
relations ;  but  another,  and  still  more  powerful  one,  exists,  more  appropriate  for  the 
discussion  of  the  physiologist  than  the  lawyer.  See  Combe,  Const  of  Man,  poanm. 

In  New  York  a  marriage  is  void  when  either  of  the  parties  has  previously  been 
divorced  for  his  or  her  adultery.  Cropsey  v.  Ogden,  II  N.  Y.  (1  Kern.^  228;  Crop- 
Boy  V,  Sweney,  27  Barb.,  310. 

Under  tlie  statute  of  Illinois,  allowing  marriages  **not  prohibited  by  the  laws  of 
Qod,"  a  marriage  of  a  man  with  the  daughter  of  his  sister  is  voidable  during  the 
life  of  the  parties,  but  not  void.  Bonham  v.  Badgely,  2  QOman  R.,  622.  A  marriage 
is  not  void,  by  the  laws  of  South  Carolina,  between  unde  and  niece.  Bowers  «• 
Bowers,  10  Rich.  Eq.,  661. 
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Leyitical  law,  tmless  the  marriage  was  had  during  the  lifetime  of 
the  wife.  Polygamy,  among  the  Jews,  was  in  constant  practioe 
among  the  best  men,  who  were  distinguished  for  piety.  2  Vent, 
17.  And  this  practice  is  not  condemned  by  the  sacred  wri- 
tera.(l) 

I  apprehend  that  precontract  is  not  now  considered  as  render- 
ing a  marriage  null.  In  case  of  imbecility,  it  must  be  such  as 
attended  the  party  previous  to  the  marriage,  to  render  it  invalid, 
and  not  that  which,  by  accident,  misfortune  or  infirmity,  arose 
afterwards.  Such  marriages  may  be  dissolved  by  a  sentence  of 
divorce  in  the  spiritual  courts;  and  the  divorce  in  these  cases  is 
a  vinculo  matrimonii,  by  which  the  issue  are  bastardized.  Al- 
though the  law  considers  such  marriages  as  good  until  there  is  a 
sentence  of  divorce,  yet  the  divorce  proceeds  upon  the  ground 
that  the  marriage  is  void  ab  initio;  (a)  and  when  sentence  is 
rendered,  the  marriage  is  considered  as  void  ab  initio.  But  if  the 
husband  or  wife  had  died  before  sentence  of  divorce,  the  mar- 
riage could  not  have  been  impeached.  It  will  be  remembered 
that^  whenever  a  divorce  is  a  vinculo  matrimonii,  it  is  for  some 
cause  which  existed  prior  to  the  marriage,  {b)  (2) 

The  spiritual  courts  have  power,  also,  to  divorce  for  causes 
supervenient  to  the  marriage ;  but  the  divorce,  in  *  such  p^^^^-n 
cases,  is  only  a  mensa  et  tkoro.  This  operates  to  separate  ^  ^ 
husband  and  wife,  but  does  not  dissolve  the  marriage ;  and  the 
parties,  after  such  divorce,  cannot  marry  while  both  parties  are 

(«)  1  BoL, 800;  5 Co., 96;  Carth., 9tL  Q>)  Co.  Lltt.,  S85;  1  SUk.,  171. 

(1)  See  Cro.  Eliz.,  868 ;  1  Salk.,  121.  And  it  ia  made  »n  indictable  offense  in 
manjor  the  States  of  the  Union.  B.  S.  of  Vt,  1839,  p.  443;  Stat  N.  C,  1790, 
1800;  Stat  Ohio^  1831;  K  a,  Mass.,  1835;  2  A.  S.,  N.  T.,  139,  687. 

(2)  There  are,  sajs  Lord  GoKs,  two  kinds  of  divorces :  one.  a  vineuJb  maJtrimonS^ 
ud  the  other  a  menaa  et  tkoro.  DivorHumj  dicitwr  h  divortendOj  or  divorteruo,  quia 
wir  disertiktr  ub  uoEore.    Divorces  a  vinculo  matrimonii  are  those :  causd  metAa^  causa 

)ia  sen /riffitida$feaxi8aaffinitatiBj  causa  conaanguinikaia,  Co.  Litt,  235,  a.  In 
of  the  States,  as  Vermont,  New  York,  Massachusetts,  Delaware,  Ohio^  North 
Cbfdltna,  Alalxuna,  TUmois  and  Connecticut,  a  divorce  maj  be  granted  causa  impo- 
imtia  in  either  of  the  parties.  Yt  R  a,  1839,  322;  3  R.  S.,  N.  T.,  3d  ed.,  233; 
Dane's  Abr.,  ch.  48,  art  9,  sea  14;  Benton «.  Benton,  1  Day's  Rep.,  Ill;  Rev. 
Lawi^  DL,  1833.    Upon  oommon-law  principles,  it  is  clear  that  a  divorce  maj  be 
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living.  Neither  does  it  deprive  the  husband  of  any  marital  rigbt^ 
88  it  respects  her  property,  (a)  He  is  entitled  to  the  nsufnict  of 
her  real  property ;  andif  a  legacy  is  bequeathed  to  her,  it  belongs 
to  him.  It  is  tnie,  however,  that  when  a  husband  has  attempted 
to  sell  a  term  for  years,  which  he  had  in  right  of  his  wife,  equity 
has  granted  an  injunction,  (jk) 

When  there  is  a  divorce  a  mensa  et  thoro^  dUmony  is  allowed 
to  the  wife.  K  she  be  injured  in  her  character  or  person,  she 
may  sue  without  her  husband,  and  recover;  and  the  husband 
cannot  release  the  costs,  although  he  is  entitled  to  all  the 
property  which  comes  to  her,  except  what  she-  obtains  by  her 
personal  industry;  yet  he  cannot  release  the  costs  in  such  case, 
because  they  come  in  lieu  of  what  she  spent  out  of  her  alimony, 
which  is  properly  her  own.  3  Bu]&,  264 ;  BolL  Abr.,  84S. 

The  causes  for  whidi  a  divorce  a  mensa  et  thoro  may  be  obtained 
are,  adultery,  cruelty,  and  a  well-grounded  fear  of  bodily  hurt 
The  ecclesiastical  courts  are  vested  with  power  to  compel  the 
husband  to  allow  the  wife  ntiaintenance,  which  is  called  alimony ; 
and  to  recover  this,  she  can  maintain  a  suit  against  her  husband. 
In  cases  of  divorce  a  mensa  et  ihoro^  the  issue  are  not  bastard- 
ized, (e) 

Notwithstanding  the  spiritual  courts  cannot  divorce,  for  super- 
venient causes,  a  mniMb*ma(nmonn,  this  is  sometimes  done  by  an 
act  of  parliament  (d)  (1) 

(a)  Cro.  Gar.,  401.  (c)  Oi.  Oul,44;  M.,161. 

ib)  Moor,  665 ;  Cro.  Cw.,  468.  (d)  Co.  Litt.,  S8S. 


granted  oomm  impatmUia*  6  Co.,  9;  Moor,  225;  Dyer,  178,  pL  40;  Baj's  caae^ 
Noj.,  72;  Morris  «.  Webber,  Moor,  pL  366.  Aa  to  diyoroes  a  trinado  genenllj, 
tee  Baoon^s  Abr.,  tit  Marriage  and  Divorce,  F.  In  Vermont,  impotencj  from 
Idiocj  has  been  held  no  good  cause  for  a  divorce.  Norton  v,  Norton,  2  Aik.  Vt 
Bep.,  188. 

In  Galifomia,  Indiana^  Ohio,  Iowa  and  Minnesota,  a  divorce  maj  be  granted  for 
Smpotencv.  Iowa  Laws,  1860,  p.  429,  sec.  2534;  1  R.  S.,  Ohio,  1860,  p.  509; 
Statatos  of  Minn.,  1849,  1858,  ch.  53,  p.  463;  Compiled  Laws  of  California,  1853, 
ch.  116,  p^  371 ;  2  B.  S.  Indiana,  ch.  4,  sea  7. 

(1)  The  distinction  between  divorces  a  mensa  et  ihoro  and  a  wicub  matrmonX  Is 
not  kept  up  in  several  of  the  United  States.  Thus,  in  Vermont,  Connecticut,  Ohio^ 
Indiana  and  South  Carolina,  there  can  be  no  divorce  short  of  a  vinculo  matrimomi; 
but  in  some  of  them,  as  in  Vermont,  the  one  kind  is  granted  for  the  same  as  the 
other,  at  oommon  law,  as  for  intolerable  severity,  willful  desertion,  adultery,  refioo 
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The  law  respecting  divorces,  in  the  State  of  Connecticut,  is  a 
yeiy  diflferent  system  from  the  English  system.  The  superior 
court  of  this  state  is  vested  with  power  to  divorce,  in  four  cases, 
viz.,  fiaadulent  contract,  adultery,  willful  absence  for  three  years, 

mg  to  Bttpport  the  wife,  being  of  safficient  abifitj  so  to  do,  sentenoe  of  oonflnement 
intheitate  prison,  ke.  Bey.  Stat,  Vt,  1839;  while  in  Louisiana,  Massachusetts, 
Kew  Jersey,  Kentucky,  Ifississippi  and  Michigan,  divoroes  a  maua  et  thoro  are 
granted  for  the  usual  oommon-law  causes.  Sayoie  v.  Ignogoso,  7  Louisa.  Rep.,  281 ; 
Mass.  Bev.  Stat,  1836;  Act  of  Mich.,  1833;  Lockridge  v.  Lockridge,  3  Dana's  Ky. 
Rem  28;  Holmes  «.  Hobnes,  Walker's  Miss.  Bep.,  474;  Bhner's  Dig.,  140.  In 
Tenaont,  but  one  kind  of  divoroe  being  known,  and  that  from  the  bond  of  matri- 
moQj,  it  of  coarse  bars  the  wife  of  dower;  but,  by  the  common  law,  a  divoroe 
a  mnado  does  not  bar  her  dower,  or  put  an  end  to  any  right  of  either  with  regard 
to  the  property  of  the  other.  Powell  v.  Weeks,  Noy.,  108 ;  Lady  Stowell's  case^ 
Godh,  146.  But  Mr.  Haigrave,  in  a  note  to  Ca  Litt,  32,  a,  says  that,  according  to 
BoUe's  r^)ort  of  the  last  case  (Roll  Abr.,  tit  Bar.  ft  Fem.,  voL  1,  p.  684),  it  was 
adjudged  that  the  divorce  for  adulteiy  was  a  bar  of  dower,  and  Lord  Thublow  is 
reported  to  have  said,  in  the  debate  in  the  House  of  Lords  upon  Shadwell's  divorce 
bOl,  ttiat,  in  a  divorce  a  mmua  et  tkoro  for  adulteiy,  a  woman  forfeits  her  dower. 
Woodf.  Pari.  Bepi,  voL  2,  p.  339. 

In  Yermont,  when  an  action  is  brought  for  divorce,  for  causes  which  accrued  in 
tBother  State,  the  libellant  must  have  been  a  resident  of  Vermont  for  three  years. 
GompOed  Laws  of  Yt,  ISS%  p.  393. 

The  caoaes  for  a  divorce  a  vweuJo,  in  Iowa,  are,  impotence ;  a  former  husband  or 
wife  living;  adulteiy;  desertion  for  two  years;  conviction  of  felony  after  mar- 
riage ;  habitual  drunkenness ;  and  inhuman  treatment.  Iowa  Laws,  Revision  of  I860, 
p.  429.  And  the  parties  divorced  may  marry  again.  In  Minnesota,  the  causes  for 
divorce  a  vinculo  are,  adultery;  impotency;  imprisonnient  in  the  penitentiary; 
willfal  desertion  for  one  year;  cruel  treatment  by  either  of  the  other;  habitual 
drunkenness  for  one  year  next  preceding  the  bringing  of  the  action.  And  when 
made  fully  to  appear  that  they  cannot,  for  any  other  reaton^  live  peaceably  and 
liAppily  together,  and  that  their  welfare  requires'  a  separation.  Statutes  of  Mmne- 
sota,  1849, 1868,  ch.  63,  sec.  7.  In  Indiana,  the  causes  of  divorce  are,  adultery; 
impotency;  abandonment  for  one  year;  cruel  treatment  of  either  party  by  tho 
other;  kalntual  drunkenness  of  either,  or  the  failure  of  the  husband  to  make  rea- 
ioesbleprovisioii  for  his  family;  conviction  of  an  infamous  crime;  and  any  afher 
MSis  for  whk^  the  court  shall  deem  St  proper  that  a  divorce  should  be  granted. 
2  R.  S.,  ch.  4,  see.  7.  In  Mismssippi,  a  divorce  a  vinculo  may  be  granted  after  the 
psrties  have  lived  separate  under  a  divorce  a  mensa  et  thoro  for  three  years,  to  the 
pttty  who  obtained  sudi  former  divorce.  Laws  of  Miss.,  1868,  ch.  78,  p.  166.  In 
Vassachusetts,  in  addition  to  the  ordinary  causes  for  a  divorce,  the  statute  provides 
that,  when  either  party  has  separated  from  the  other  without  his  or  her  consent, 
*nd  united  with  a  religious  sect  or  society  that  professes  to  believe  the  relation  of 
luvband  and  wife  void  or  unlawAil,  and  has  continued  with  such  sect  three  yean, 
41 
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r*9nfil  ^^  ^  *^*^  neglect  of  all  *  conjugal  duties,  ana  seven  yearrf 
"■  ■"  absence,  unheard  o£  In  the  last  case,  however,  it  has 
been  bolden,  that  it  was  not  necessary  that  a  divorce  should  be 
had,  to  entitle  the  party  to  marry  again ;  the  law  proceeding  upon 


reAising  during  that  time  to  cohabit  with  the  party  who  has  not  united  with  such 
■ect  or  society,  a  divorce  may  be  g^nted.  Greneral  StRt,  Mass.,  1860,  p.  532,  lec.  6. 
The  only  grounds  of  total  divorce  in  Georgia  are  those  recognized  by  the  common 
law :  pcBContract,  consanguinity,  affinity  and  corporeal  infirmity.  Head  9.  Head,  2 
KeUy,  191. 

It  was  held  Sa  Pennsylvania  that  it  was  not  a  defense  to  a  bill  for  divorce  for  the 
cause  of  adultery,  that  the  wife  committed  the  offense  while  insane.  Matchin  «. 
ICatchin,  6  Ban*.  (Peun.),  332.  But  the  contrary,  a  much  more  reasonable  doctrine^ 
was  held  m  Wray  v.  Wray,  19  Ala.,  622.  On  divorce  for  adultery,  in  Kew  York, 
when  the  husband  is  the  guilty  party  the  wife  is  not  barred  of  her  dower,  but  when 
•he  is  the  guilty  party  she  is  barred.  Wait  v.  Wait,  4  Comst  (N.  Y.\  95.  Held  in 
Alabama  that  a  decree  of  divorce  a  vinculo^  in  favor  of  the  wife,  defeats  and  dete^ 
mines  all  the  rights  and  interests  of  her  husband  in  and  to  her  lands,  and  also  the 
rights  of  others  claiming  under  a  mortgage  executed  by  him,  and  restores  her 
rights  precisely  as  if  her  husband  had  died.  Boy  kin  p.  Bain,  28  Ala.,  332.  Impo- 
tence, in  order  to  constitute  a  ground  of  divorce,  must  exist  at  the  time  of  the 
marriage,  and  must  be  incurable.  Bascom  v.  Bascom,  5  Foster  (N.  H.),  267 ;  Ferris 
9.  Ferris,  8  Conn.,  166. 

Held,  that  the  courts  of  the  State  have  jurisdiction  to  grant  a  divorce  whenever 
the  complainant  is  domidled  within  the  State  where  the  action  is  brought,  although 
the  marriage  and  cause  of  divorce  occurred  elsewhere,  and  although  the  defendant 
hBfi  never  been  in  the  State*  or  been  served  with  process.  Hubbell  v.  Hobbell,  3 
Wis.,  662 ;  Gleason  v.  Gleason,  4  id.,  64.  And  publication  of  notice,  in  a  suit  for 
divorce,  was  held  sufficient  servioe  on  the  absent  defendant  to  give  jurisdiction 
without  issuing  a  summons.  Green  v.  Green,  1 1nd.,  113.  But  in  Pennsylvania,  if 
the  marriage  took  place  in  a  foreign  country,  and  the  defendant  never  lived  in  that 
State,  a  divorce  cannot  be  granted.  Bishop  v.  Bishop,  3  Penn.,  412.  Under  the  act 
concerning  divorces,  in  California  (Laws,  311),  declaring  that  an  applicant  must  have 
resided  in  the  State  six  months  immediately  preceding  the  application,  the  wife*8 
residence  is  of  no  importance,  provided  the  husband  has  resided  in  the  State  the 
requisite  length  of  time.  Eashaw  r.  Kashaw,  3  Cal.,  312;  see,  also,  Wilcox  v.  Wil- 
oox,  10  Ind.,  436.  Under  the  laws  of  Missouri,  a  petition  for  divorce  must  be  dis- 
missed unless  the  applicant  is  a  resident  of  that  State.  £ruse  v,  Kruse,  25  Mis.,  68. 
In  Massachusetts  it  was  held  that  a  decree  of  divorce  a  vinculo,  obtained  in  another 
State,  between  parties  residing  in  that  State,  for  a  cause  wliich  would  not  be  a 
cause  of  divoroe  in  that  State,  andi  at  the  suit  of  a  party  who  went  into  tlie  other 
State  for  the  purpose  of  obtaining  it,  was  void  in  Massachusetts,  even  if  the  other 
party  appeared  and  answered.  Chase  p.  Chase,  6  Gray  (Ma8S.X  157.  And  in  New 
York,  where  a  man,  being  %  resident  of  that  State,  having  a  wife  who  also  remdes 
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ike  groond,  that  the  person  so  not  heard  of,  for  seven  jearSi  is 
dead.  (1) 


tbere^  goes  to  anotber  State  and  obtains  there  a  divorce  without  any  service  bj 
pnoesa  upon  or  notice  to  her  or  any  appearance  bj  her,  such  decree  is  void  and 
nsavafllng  for  any  purpose  whatever.  McGrilTert  v.  McGriffert,  30  Barb.,  69;  Yis- 
oher  9.  Yischer,  12  id.,  643 ;  Borden  v.  Fitch,  16  John.,  121.  It  was  held,  in  Coble 
V.  GoUe,  2  Jones'  Eq.  (N.  C,\  392,  that,  far  a  divorce  far  crueUy^  no  actual  violence 
was  necessary,  but  a  false  charge  of  infidelity  to  her  marriage-vow  or  a  refVisal  to 
noognlse  her  as  his  wife.  See,  also,  Pinkard  v.  Pinkard,  14  Texas,  366.  In  a  suit 
bj  •  wife  against  a  husband  for  a  separation  on  the  ground  of  cruelty,  nothing  in 
tfke  answer  will  be  considered  as  impertinent  which  tends  to  show  the  conduct  of 
either  towards  the  other.  Hopper  v.  Hopper,  11  Paige,  46. 

See  the  foUdWing  cases  on  cruelty  as  a  cause  of  divorce  generally :  Breinig  v. 
Meitzler,  23  Penn.,  166;  Bshbach  v.  Eshbach,  23  id.,  343;  Brown  v.  Ackroyd,  34 
bg.  L.  k  B.,  214;  David  v.  David,  27  Ala.,  222;  Bowers  v.  Bowers,  19  Mis.,  361; 
Hooper  «.  Hooper,  19  id.,  366;  Harmon  v.  Harmon,  16  DL,  86;  Shaw  v.  Shaw,  Vl 
OoiuL,  189 ;  Richards  r.  Bichards,  1  Grant's  Cases  (Penn.),  389 ;  Everton  r.  Ever- 
too,  6  Jones  (N.  C.),  202. 

(1)  Willful  desertion,  or  unheard  of  absence,  spedal  by  statute  provisions  will  be 
a  BofBcient  cause  of  divorce  in  many  of  the  United  States.  See  statutes  of  Con- 
Becticut,  Indiana,  Illinois,  Kentucky,  Maine,  Massachusetts,  Michigan,  Mississippi, 
Mlaaouri,  New  Hampshire,  New  Jersey,  North  Carolina,  Ohio,  Pennsylvania  and 
Vermont  In  some  of  them,  as  New  Jersey,  Massachusetts  and  Maine,  willful  deser- 
tion for  five  3rears  will  be  suf&dent  to  authorize  the  decree.  Stat  Maine,  1809 ; 
Ad  Mass.,  1838;  do.  New  Jersey,  1820. 

In  Michigan,  Iowa  and  Missouri,  desertion  for  two  years  is  sufficient  for  a 
divorce.  CompQed  Stat  of  Mich.,  1867,  ch.  108,  p.  954 ;  Iowa  Laws,  1860,  p.  429, 
see  2634;  R  S.  Mis.,  1845,  ch.  63,  p.  426.  In  Mississippi  and  California  desertion 
fbr  three  years  is  sufficient  Revised  Code  of  Miss.,  p.  333,  Art  11 ;  Comp.  Stat 
of  GbL,  1863,  ch.  116,  p.  371.  In  Minnesota  and  Indiana,  willAil  desertion  for  one 
year  is  sufficient,  Stat  of  Minnesota,  1849,  1858,  ch.  63,  p.  463 ;  2  K  S.  of  Ind., 
cfa.  4,  see.  7.  In  New  York,  the  abandonment  of  the  wife  by  the  husband,  and  his 
refitsal  or  neglect  to  provide  fbr  her,  is  a  cause  of  divorce  a  mensa  et  t?iore,  3  It  3., 
6lh  ed.,  pL  238.  Where  a  husband  absents  himself  fVom  his  wife  for  the  space  of 
five  yeara,  without  being  known  to  her  to  be  living  during  that  period,  and  she  then 
another  person  in  good  faith,  supposing  her  former  husband  to  be  dead,  her 
id  marriage  will  be  void  only  from  the  time  its  nullity  shall  be  pronounced  by 
•  ooart  of  competent  jurisdiction.  Cropsey  v.  McKinney,  30  Barb.,  49.  Held  in 
Wisconsin,  tliat  to  enable  a  husband  to  obtain  a  divorce  on  the  ground  of  desertion, 
Ibr  the  reason  that  his  wife  refused  to  remove  with  him  fVom  one  state  to  another, 
he  must  show  that  her  refusal  was  unreaaonabU^  and  that  his  conduct  was  such 
that  it  would  be  safe  for  his  wife  to  live  with  him.  Gleason  v.  Gleason,  4  Wis.,  64 
In  niioois,  desertion  for  two  years  is  sufficient  for  divorce.  Ashbaiigh  v.  Asl^ 
bangfa,  17  DL,  476.    Held,  that^  in  Pennsylvania,  the  refusal  of  a  wife  to  acoom- 
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The  constractioii  of  the  term,  fraudulent  contract,  has,  by  a 
decision  of  the  late  court  of  errors,  been  restricted  to  a  yeiy 
narrow  compass,  and  that  only  one  species  of  fraud  is  meant 
to  be  the  cause  of  a  divorce,  to  wit :  imbeculity,  which  is  no 
where  mentioned  as  a  cause  of  diyorce  in  oui  statute.  (1)  The 
practice  of  the  superior  court,  before  this  decision,  was  very  dif- 
ferent from  this.  True,  indeed,  they  granted  divorces  for  imbe- 
cility, on  the  ground  of  fraud ;  but  they  also  granted  divorces, 
where  the  fraud  was  such  as  would  vitiate  other  contracts.  Ge^ 
tainly,  if  nothing  more  was  meant  by  the  term,  fraudulent  con- 
tract, than  imbecility,  it  is  a  very  awkward  expression,  to  convey 
that  precise,  definite  idea,  which  is  affixed  to  the  term  imbecility, 
If  the  legislature  meant  to  convey  the  same  idea  by  the  term, 
which  it  ordinarily  imports,  I  apprehend  it  was  a  very  natural 
provision.    Kit  be  founded  in  justice,  that  the  contracts  which 

pany  her  husband  to  a  foreign  land,  was  not  a  deeertion.  Bishop  r.  Bishop,  30 
Penn.,  412.  But  it  was  held,  in  South  Carolina,  that  a  husband  has  a  right  to 
establish  his  domidl,  without  the  consent  of  his  wife,  in  any  part  of  the  world,  and 
it  is  the  duty  of  the  wife  to  foUpw  him.  Hair  v.  Hair,  10  Bich.  £q.,  163.  Though 
a  wife  desert  her  husband  without  cause  for  a  few  months,  yei,  if  she  go  back  and 
confess  the  wrong  and  offer  a  return,  and  request  admission  again  into  the  family, 
and  he  refuses,  and  for  five  years  neglects  to  make  provision  for  her  support,  this 
constitutes  a  desertion  on  his  part,  for  which  she  may  sustain'  a  libel  for  divoroei 
Fellows  r.  Fellows,  31  Maine,  342.  Where  a  wife  obtained  a  divorce  in  New  York, 
and  subsequently  the  husband  went  to  Michigan  and  obtained  a  divorce  a  pinculo  on 
a  chaige  of  willful  desertion ;  the  wife  not  having  appeared,  nor  having  noUoe  except 
by  publication  in  a  newspaper  of  that  state,  the  divorce  was  held  a  nullity.  Vladier 
9.  Vischer,  12  Barb.,  640.  WiUM  neglect  without  desertion  is  aground  of  divoros 
in  California.  Washburn  v.  Washburn,  9  CaL,  475.  A  libel  for  divorce  on  account 
of  abandonment  and  refusal  to  cohabit,  should  contain  in  some  form  an  allegation, 
that  the  abandonment  and  refusal  continue  up  to  the  time  of  filing  the  bilL  Kim- 
baU  9.  Kimball,  13  N.  H.,  222 ;  Davis  v.  Davis,  37  Ibid.,  191. 

(1)  In  Ohio,  divorces  may  be  granted  in  case  of  fraudulent  oontract  in  other  oases 
than  the  one  mentioned  in  the  text.  1  R.  S.,  1860,  ch.  37,  p.  609.  For  provisions 
of  the  statutes  of  different  states  in  regard  to  impotenc^^  and  other  causes  of  divorce^ 
see  note  to  marginal  page  206. 

In  New  York,  previous  to  the  revision  of  the  statutes,  corporeal  impotence  was 
held  not  to  be  a  sufBdent  ground  for  granting  a  bill  of  divorce.  Burtis  v,  Burtis^  I 
Hopkins*  B.,  667.  But,  by  the  Revised  Statutes,  physical  incapacity  is  made  a 
ground  for  divorce,  if  suit  is  brought  within  two  yean  after  the  marrtageu  3  B. 
&,  6ih  ed.,  ch.  8,  pp.  233,  235. 
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nspect  ordinary  matters,  should  be  treated  as  void,  when  obtain- 
ed bj  fraudulent  practices,  why  then  should  a  contract,  the  most 
important  that  can  be  entered  into,  be  deemed  inviolable,  when 
obtained  by  such  fraudulent  practices  ? 

A  man,  by  the  foulest  fraud,  gets  into  possession  of  the  pro- 
perty of  his  neighbor.  By  a  contract  thus  basely  obtained,  it 
not  only  renders  the  contract  yoid|  but,  in  many  instances,  is  a 
filony.  The  common  sense  of  mankind  must  revolt  at  the  idea, 
that  when  a  man,  by  the  same  abominable  fraud,  obtained  the 
person  of  an  amiable  woman,  and  her  property,  that  the  law 
ihoald  protect  such  contract,  and  give  it  the  same  efficacy  as  if 
fidrly  obtained.  The  truth  is,  that  a  contract  which  is  obtained 
•  by  fraud,  is,  in  point  of  law,  no  contract  The  fraud  r»oon 
bbts  out  of  existence  whatever  semblance  of  a  contract 
there  might  have  been.  A  marriage,  procured  without  a  con- 
tntct,  can  never  be  deemed  valid.  There  is  no  more  reason  for 
sanctioning  a  marriage  procured  by  firaud,  than  one  procured  by 
force  and  violence.  The  consent  is  as  totally  wanting,  in  view 
of  the  law,  in  the  former,  as  in  the  latter  case.  The  true  point 
of  light  in  which  this  ought  to  be  viewed,  I  apprehend,  is,  that 
the  marriage  was  void,  ab  initio;  but  it  is  necessary  to  have  a 
divorce  by  the  court,  since  the  marriage  has  been  celebrated,  that 
all  concerned  may  be  apprized  that  such  marriage  has  no  effect. 
Upon  the  same  principle  that  chancery  decrees  contracts,  unfairly 
obtained,  void,  all  the  apprehension  that  is  created  in  the  mind 
of  oonacientious  men,  of  the  illegality  of  separating  husband  and 
wifis,  is  dissipated.  If  this  view  be  correct,  for  they  never  were 
husband  and  wife,  one  essential  ingredient  to  the  contract  is  want- 
ing, viz.,  consent* 

In  the  case  of  adultery,  it  may  be  proper  to  remark,  that  it  is 
the  adultery  known  to  the  common  law,  as  understood  in  the 
spiritual  courts  in  England,  which  famishes  cause  for  divorce ; 
which  is^  where  a  married  person  has  illicit  commerce  with  any 
person*  It  is  not  material  whether  the  person  with  whom  the 
offense  be  committed,  is  single  or  married ;  which  is  a  more 
extensive  offense. than  the  adultery  punished  by  our  statute, 
which  does  not  punish  the  offense  of  illicit  commerce  as  adul- 
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terj,  unless  committed  by  or  with  a  married  woman.  When  a 
divorce  takes  place  for  this  offense,  the  wife  is,  on  the  death  of 
the  husband,  entitled  to  her  dower,  if  her  husband  be  the  faultj 
party.  (1) 

(1)  llamage,  in  all  Gatholio  oountries,  ia  oonsidered  as  a  Baorament^  and  in  Dona 
of  thenii  can  be  diaadyed  for  the  adultery  of  either  party.  2  KenVa  Com.,  103, 
aad  authorities  there  cited.  But  with  few  ezceptiooa,  all  oountriea  and  states  gor- 
erned  by  the  oommon  law,  authorize  the  granting  of  the  bill  for  this  cause.  To  a 
proposition  so  familiar  to  every  lawyer,  it  is  not  here  deemed  necessary  to  cite  a  long 
array  of  authorities.  The  doctrine  held  in  New  York  prior  to  1787,  was  that  the 
marriage  covenant  could  in  no  case  be  legally  dissolved,  but  the  first  infractioD  of 
this  rule  by  the  legislature,  was  to  authorize  the  granting  a  divwoe  fot  adultery. 
Stat.  N.  Y.,  1787.  Although  now  it  does  not  follow  that  a  divorce  will  be  granted 
for  this  cause  upon  application  of  either  party.  The  application  must  oome  iWxn 
the  innocent  party,  and  may  at  any  time  be  defeated  by  showing  a  oorreqwnding 
infidelity  on  the  part  of  the  other.  In  South  Garolina,  it  is  said  that  no  instance 
can  be  found  of  a  divoroe  granted,  either  by  sentence  of  a  court  of  justice  or  act  of 
legislature  since  the  Revolution.  S.  C.  Eq.  Bep.,  YoL  1.  These  are  believed  to  be 
the  only  exceptions  to  the  common  law  rule,  though  a  few  others  may  exist.  It  is 
also  well  settled  that  a  divorce  for  adultery  does  not  forfeit  the  dower  of  the  wife^ 
where  the  husband  is  the  adulterer.  Baa  Abr.  tit  Uarriage  and  Divoroe,  P.  Ante, 
Chap,  ni,  in  notes. 
^  Moyler  v.  LCoyler,  11  Ala.,  620 ;  Wait  v.  Wait,  4  Comst  (N.  Y),  96.  In  a  sm't  for 
a  divorce  on  the  ground  of  adultery,  the  allegation  of  adultery  may  be  proved  bf 
circumstances.  Van  Epps  v.  Van  Epps,  6  Barb.,  320.  The  guilt;f  P^^rty  cannot 
marry  agam.  Cropsey  v.  Ogden,  II  N.  Y.  (I  Kern.),  228.  And  after  a  divorce  ht 
adultwy,  the  marriage  contract  is  at  an  end,  and  if  the  guilty  party  marries  again, 
he  is  not  within  the  statute  against  bigamy.  Bnt  such  marriage  is  pn^ibited  hf 
statute  in  New  York,  and  the  guilty  party  so  marrying  is  guilty  of  a  misdemeanor. 
People  V.  Hovey,  5  Barb.,  117.  If  a  wife  leaves  her  husband  and  refuses  to  live 
with  him  without  suflldent  cause,  and  he  afterwards  hves  in  adultery,  this  is  no 
cause  for  granting  her  a  divoroe.  Foy  «.  Foy,  13  Ired.,  90;  see,  also^  Gray  v.  Gray, 
15  Ala.,  779.  The  oflbnse  of  adultery  consists  in  sexual  intercourse  by  a  married 
person  with  any  one  not  his  or  her  wife  or  husband,  Helfrich  r.  GomnnoQwealth, 
33  Penn.,  68. 

A  very  foolish  reason  seems  formerly  to  have  been  assigned  at  oommon  law,  why 
a  divorce  a  virundo  could  not  be  granted  fbr  adultery.  It  was  that  the  spiritoal 
court  could  not  divorce,  a  vinculo^  for  any  cause  arising  subsequent  to  the  marriage, 
and  in  fact  that  they  were  utterly  poweriess  as  to  granting  suoh  divorces,  for  they 
could  only  be  granted  for  such  causes  as  rendered  the  marriage  v<^d,  ab  inUio,  so 
that  in  fact  the  decree  was  a  mere  sentence  of  nullity.  The  legislature  frequently 
wholly  dissolved  the  conjugal  union  for  adultery,  and  has  often  gone  so  far  as  to 
bastardise  the  issue  bom  after  a  certain  time  prior  to  the  passing  of  the  act,  and 
though  it  sometimes  made  provision  for  the  wife,  whose  conduct  had  called  forth  its 
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In  the  case  of  throe  years'  willful  absence,  it  Has  been  held,  that 
if  a  husband  turns  his  wife  out  of  doors,  and  so  abuses  her, 
that  she  cannot  live  with  him  aafely,  and  she  •  departs 
from  him;  that  this  is  not  a  willful  absence  on  her  part,  ^        -* 
bat  that  it  is  so  on  his. 

In  aU  the  cases,  in  which  the  superior  court  in  this  state  have 
jurisdiction  in  matters  of  divorce,  the  divorce  is  a  vinculo  matrix 
manii;  and  in  none  of  them  is  the  issue  bastardized.  The  court, 
when  thej  divorce,  on  account  of  the  fault  of  the  husband,  hath 
power  to  assign  to  the  wife  forever,  part  of  the  husband's  estate, 
not  exceeding  one-third,  whether  it  is  real  or  personal  property. 
This  is  done  when  personal  property  is  assigned,  by  making  out 
a  schedule  of  the  property,  especially;  and  the  court  decrees 
that  such  particular  articles  shall  belong  to  the  wife ;  and  this 
decree  vests  in  the  wife  an  indefeasible  property  in  such  articles. 
If  the  husband's  estate  be  in  money,  so  that  there  can  be  no  spe- 
cific assignment,  the  court  ascertain  the  amount  of  the  property 
in  the  best  manner  they  can,  and  then  decree  that  the  husband 
pay  the  wife  such  a  sum,  and,  on  failure,  lay  him  under  a  penal- 
ty, which  penalty  will  be  recovered  in  the  common  law  courts, 
and  is  not  liable  to  be  lessened  by  any  decree  in  chancery.  If 
sufficient  personal  property  cannot  be  found,  the  court  assigns 
some  particular  piece  or  pieces  of  real  property,  belonging  to  the 
husband,  by  metes  and  bounds ;  which  assignment  vests  a  fee 
simple  of  such  lands  in  the  wife,  which  no  way  affects  the  right 
of  dower  in  the  innocent  wife.  In  the  case  of  adultery,  the  first 
is  given  to  her,  for  her  maintenance  during  the  life  of  her  hus- 
band ,  and  the  latter  is  expressly  allowed  to  her  by  statute. 

acnon,  jec  where  the  case  was  of  a  very  atrocious  nature,  it  left  her  wholly  at  the 
nercy  of  the  injured  husband.  See  ShadweU's  Bivoroe  Bills  in  1796^  and  Woodf. 
Fail  Bep.,  iU  mpra.  In  the  debate  upon  Mr.  ShadweU's  bill,  Lords  Thublow, 
loooHBOBOUOH  aod  GBBNTnjJi  expressed  a  strong  desire  to  have  the  subject  of 
cBvoroe,  prop^  aduUeriam^  submitted  to  the  disposition  of  some  regular  judicial 
where  the  crime  and  the  provocation  to  commit  it,  could  be  carefully  balanced 
investigated  with  the  temper,  deliberation  and  caution  that  ought  to  accompany 
a  deliberation.  Upon  this  suggestion  many  of  the  American  States  seem  to  have 
and  in  several  of  them  the  libel  is  directly  brought  before  the  supreme  judi* 
cfad  tribunal,  which  is  invested  with  all  the  necessary  powers  to  a  complete  and  equi* 
table  invsatigation  of  all  the  attending  circumstances. 
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Marriages  within  the  Levitical  degrees  are  prohibited  by  our 
law,  and  are,  indeed,  absolutely  void ;  the  issue  of  which  marri<» 
ages  are  illegitimate,  without  the  intervention  of  a  divorce.  A 
divorce  is  never  had  in  snch  a  case ;  the  statute  having  in  ex- 
press terms,  rendered  it  impossible,  that  persons,  related  within 
the  Levitical  degrees,  should  *  intermany.  There  is 
*-  -'one  exception  made  by  the  statute:  The  husband  may 
marry  the  sister  of  his  deceased  wife. 

Whenever  any  other  cause  for  a  divorce,  than  those  before 
mentioned,  exists,  application  is  to  be  made  to  the  legislature; 
and  it  is  no  uncommon  thing  for  them  to  divorce  for  cruelty,  and 
a  well  grounded  fear  of  life,  limb,  or  some  great  bodily  hurt 
The  legislature  divorce  a  vincub  moLtrimonii^  or  a  mensa  et  than\ 
as  they  judge  most  proper.  They,  also,  when  they  deem  it 
proper,  allow  the  wife  alimony.  (1) 

When  alimony  is  given  to  the  divorced  wife,  it  does  not  affect 
creditors ;  but  the  husband  is  personally  liable. 

When  a  wife  is  separated  from  her  husband,  on  account  of  bis 
cruelty,  chancery  will  decree  alimony,  (a) 

In  England,  when  there  is  a  divorce  for  the  cause  of  adultery, 
it  is  only  a  divorce,  a  menaa  et  thoro;  and  neither  the  rights  of 
the  husband  nor  wife,  as  it  respects  property,  except  only  such  as 

(a>  %  Sbow.,  908;  %  AUyn,  M;  Oa.  Oui^  951. 

(1)  The  legialAture,  being  the  fountain  trom  which  issues  the  jurisdiction  of  ooorts 
to  diyoroe  for  particular  cauaes^  maj  of  course  annul  marriage  for  anj  cause  whidi 
will  induoe  their  members  to  vote  in  favor  of  annulling  them.  In  most  of  the  states^ 
howeyer,  the  courts  have  so  nearly  an  unlimited  power  of  granting  diYoroes^  that  • 
resort  to  the  legislature  is  hardlj  ever  necessary. 

In  New  York,  to  authorize  a  decree  for  aUmonji  the  court  must  be  satisfied  that 
it  is  necessaiy  to  establish  her  Just  rights  against  her  husband.  Hollerman  v.  Hoi- 
lerman,  1  Barb.,  64;  Bissell  v.  BisseU,  1  Barb.,  430.  Where  a  husband  files  a  bill 
against  his  wife  to  annul  the  marriage,  upon  the  ground  that  she  had  another  hus- 
band living  at  the  time  of  her  marriage  with  him,  which  is  denied  by  the  wife  in 
her  answer,  she  is  entitled  to  ad  inUrim  alimony,  and  to  an  aUowanee  finom  th* 
complainant  to  enable  her  to  defend  the  suit  North  o.  North,  1  Bartx  Ch.,  341; 
Lynde  v,  Lynde^  2  Ibid.,  72.  Questions  as  to  the  amount  of  alimony  to  be  decreed, 
are  for  the  court  and  not  for  the  jury.  But  a  direction  to  the  jury  to  find  the  Talne 
of  the  defendant's  real  estate  with  a  view  to  the  amount  of  alimony,  and  to  find 
what  amount  should  be  allowed,  and  a  finding  to  that  eflbct  furnishes  no  ground  fbr 
setting  aside  the  verdict  on  the  question  of  adultery.    The  finding  on  the  qoMtkn 
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IB  aoqaired  by  the  personal  services  of  the  wife,  are  affected  bj 
it;  and  the  wife  shall  be  entitled  to  her  dower,  (a) 

In  Connecticut,  snch  divorce  is  a  vinculo  matrimonii;  and  all 
tke  oonsequences  of  divorce  take  place,  except  that  the  issue  are 
not  bastardized ;  and  the  wife,  being  the  innocent  party,  is  en< 
titled  to  dower.  (1) 

(a)  Co.  Lit.,  58. 

of  aHmoDj  was  mere  sorpluBage.  Forrest  «.  Forreet,  6  Doer,  103.  It  was  held, 
ttoU  on  a  motion  to  make  an  allowanee  to  a  wifo  for  her  support  during  the  pen« 
deofij  of  a  suit  for  alimony,  the  only  proper  inquiry  is  into  the  circumstances  of 
the  husband.  It  is  the  imperatiye  duty  of  the  court  to  make  a  provision,  unless 
ths  wife  be  living  in  adultery;  and  evidence  to  other  points  will  not  be  admissiblo 
on  SQcih  motion.  Whitsell  v.  Whitsell,  8  B.  Hon.,  60.  And  in  Missouri,  it  was  held 
that  the  cooit  was  not  restricted  to  the  income  of  the  husband  in  decreeing  alimony* 
Sdunidt  v.  Schmidt,  26  Mis.,  836.  But  the  contrary  was  held  in  Ghenault  v.  Ghe- 
lUHilt,  6  Sneed.  ^enn.),  248.  Where  a  wife  has  no  separate  support,  she  is  entitled 
to  a  support  and  to  have  her  necessary  costs  paid  by  her  husband,  pending  proceed* 
in^  Ibr  a  divorce.  Graves  v.  Cole^  19  Penn.,  171.  And  under  the  act  of  1864^ 
iriiere  a  husband  obtains  a  divorce  ftom  the  bonds  of  matrimony  on  the  ground  of 
erad  and  barbarous  treatment  by  his  wife^  the  court  has  power  to  decree  alimony 
to  the  wife.  8hoop*s  Appeal,  34  Penn.,  233.  But  alimony  is  not  allowed  to  a  wifb 
who  has  a  separate  estate  suflQdent  for  her  subsistence  and  comfort  Converse  «. 
Oonverse,  0  Bich.  Eq.  (S.  C-X  636.  And  alimony  cannot  be  decreed  before  answer. 
AUen  9.  Allen,  Hemp.  (Ark.),  68.  Held,  that  the  provision  of  alimony  assigned  to 
a  wife  may  be  altered  by  the  court  at  any  time  during  the  separation.  Rogers  9, 
Tmes,  6  Ired.,  293.  And  it  was  held  in  Hazen  v.  Hazen,  19  Yt,  603,  that  tempo- 
iiiy  alimony  would  not  be  aUowed  to  the  wife  to  enable  her  to  prepare  her  defense 
to  a  libel  for  divorce.  In  New  York,  the  statute  provides,  that  the  court  may  re- 
quire the  husband  to  pay  any  sums  necessary  to  enable  the  wife  to  carry  on  her 
defense.  3  R.  8.,  6th  ed.,  p.  239. 

(1)  It  is  a  settled  principle  in  many  of  the  states,  that  the  wife  never  forfeits  her 
dower,  unless  by  her  own  act,  as  by  an  adulterous  elopement,  Ac  In  Yermont,  in 
the  case  of  a  divorce,  a  vinculo  nuUrimoniif  the  alimony  granted  to  the  wife  comea 
in  lien  of  dower,  and  the  court  which  annuls  the  marriage  is  invested  with  all  tho 
necessary  powers  to  secure  to  the  wife  a  reasonable  allowance  out  of  her  husband's 
•state,  and  may  even  call  upon  the  husband  to  disclose,  on  oath,  what  real  and 
porsooal  estate  has  come  to  him  by  the  marriage,  and  what  portion  thereof  still  re- 
mains in  his  hands.  Rev.  Stat.,  Yt,  326. 

A  divorce  win  not  be  granted  for  the  adultery  of  the  wife  where  it  was  done  by 
ttks  procnrement  of  the  hnsband.  Pierce  9,  Pierce,  3  Pidc,  299;  nor  unless  a  legal 
maniage  be  proved.  Mangue  v.  Mangoe,  1  Mass.  Rep.,  240 ;  nor  where  the  Ubdlee 
was  insaDS.  Broadstreet  v.  Broadstreet,  t  Mass.  Rep.,  474.  In  Yermont,  if  tho 
HbeOee  is  insane,  the  court  may,  at  any  time  during  the  pendency  of  the  libel,  ap- 
point some  suitable  person  as  guardian,  ad  Ktem.  Stat  Yt,  326. 

Tbe  testimony  of  neither  party  is  admissible  hi  an  action  fbr  divorce.  Manchst- 
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la  England,  it  liaa  beea  holden,  that^  in  oase  of  a  divorce,  a 
vinculo  moOrmanii^  which  proceeds  upon  the  ground  that  them 
never  had  been  a  lawful  marriage ;  if  the  husband  were  indebted 
to  the  wife,  brfore  the  divorce  he  is  still  debtor ;  and  all  the 
properly  which  he  received  with  her,  belongs  to  the  wife;  yet^ 
if  this  property  have  been  by  the  husband  conveyed,  bona  fde^ 
to  others,  the  rights  of  such  third  persons  are  not  affected. 

In  England,  where  there  is  a  divorce,  a  vinculo  rnatrinumiij  the 
r«^im  ^^®  cannot  be  endowed;  for,  in  that  country* such 
divorce  is  never  had  only  for  a  cause,  which  rendered 
the  marriage  void,  ab  initio.  But,  when  a  divorce  is  granted  for 
supervenient  causes,  it  is  a  mensa  et  thoro ;  as  a  divorce  for  the 
cruelty  of  the  husband ;  and  in  such  cases  the  wife  is  entitled  to 
dower,  unless  she  had  eloped  with  an  adulterer.    In  Connecti- 

ter  9,  MancheBter,  24  Vt,  649.  Under  the  statute  oi  New  York  (2  R.  &,  45)^ 
where  a  wife  sets  up,  in  defense  to  a  bill  for  divoroe,  the  adultery  of  her  husband, 
the  husband  may  avoid  the  defense  by  showing  eondonaiion,  Morrell  v.  MoneU,  1 
Barb.,  318.  And  the  question  of  oondouation  beoomes  in  some  cases  an  important 
one.  It  was  held,  that  the  doctrine  of  condonation  is  not  applied  with  so  modi 
strictness  to  the  rights  of  the  wife  as  to  those  of  the  husband.  '*Her  want  of 
control  over  him,  the  difficulty  she  may  find  in  quitting  his  house  or  withdrawing 
from  his  bed,  renders  it  not  improper  that  she  should  for  a  time  show  a  patient  Ibr- 
bearanoe ;"  and  therefore  condonation  ought  not  to  be  implied  against  her  from  the 
mere  fact  of  cohabitation,  after  the  discovery  of  the  husband^s  criminal  conduct 
Armstrong  v.  Armstrong,  32  Miss.,  279.  Condonation  is  but  a  for^veness  on  con- 
dition of  subsequent  fidelity ;  in  default  of  which,  the  rights  of  the  injured  par^ 
are  revived  as  If  there  had  been  no  condonation.  8.  0. 

Continued  cohabitation  is  held  no  bar  to  a  divorce  for  personal  indignities  and 
cruel  treatment  lifattocks  v.  Cullum,  6  Ban*  (Penn.),  454.  Cohabitation  for  a  sin- 
gle night,  immediately  succeeding  a  series  of  acts  of  cruelty  by  a  husband  towards 
his  wife,  is  not  such  a  condonation  as  will  bar  a  suit  by  the  wife  for  a  divorce  from 
bed  and  board,  if  the  husband,  by  the  violence  of  his  subsequent  oonduc(|  cause 
reasonable  apprehension  in  her  mind  that  she  can  no  longer  cohabit  with  him  with- 
out imminent  danger  of  suffering  further  cruelty.  Grardner  v.  Qaidner,  2  Gray 
(ICass.),  434.  And  in  Reese  v.  Reese,  23  Ala.,  785,  it  was  held,  that  if  a  wife  still 
continue  to  live  with  her  husband  two  years  after  a  gross  act  of  violence  on  his 
part^  it  will  not  amount  to  a  condonation,  nor  estop  her  from  subsequently  com- 
plaining of  it  in  a  bill  for  divorce.  In  Missouri,  in  a  suit  for  divorae  by  the  husband 
a^inst  the  wife  for  drunkenness,  the  wife  may  defend  by  showing  the  adultery  of 
the  husband,  and  if  that  fact  be.  found,  a  divorce  will  not  be  granted.  Ryan  r. 
Eyan,  9  Mis.,  539. 


BABON  AKD  FEIOCE*  331 

eu^  tibe  wife,  in  all  cases  of  divorce,  is  entailed  to  dower,  unless 
she  is  the  &,vlty  party.  If  she  be  divorced  for  her  adultery,  she 
cannot  have  dower. 

A  wife  divorced,  a  mensa  et  ihoro^  is  not  entitled  to  adminis- 
tration of  her  husband's  estate,  nor  to  a  distributary  share  there- 
of   Pre.  in  Can.,  111.  (a.) 

(a)  LcL  Bay.,  681,  Cro.  EUs^  909. 


•CHAPTER  XVIL  [*211] 

a 

OV  STTNDRT  SUBJECTS  WHICH  HAVE  BBBK  OMTrTSD  IS  THB  PBXCJEDING 

CHAPTERS. 

L  Of  Controjcts  by  a  Husband  to  settle  on  his  Wife  and  Family  his 

Personal  Estate. 

In  5  Yes.,  262,  there  is  a  case  where  the  husband  covenanted, 
previous  to  marriage,  to  convey  all  his  personal  estate  to  the  use 
of  himself  and  wife,  for  their  joint  lives;  and  after  their  decease, 
for  their  children.  At  the  time  of  executing  this  covenant,  the 
husband  was  possessed  of  £6,000.  The  marriage  took  place; 
and  soon  after  the  marriage,  in  pursuance  of  the  articles,  he  as- 
signed all  his  personal  estate,  according  to  the  covenant  contain- 
ed in  the  articles.  Soon  aftier  the  assignment  of  his  personal 
property  he  laid  it  out  in  the  purchase  of  real  estate,  with  a 
view  to  defeat  the  expectations  of  his  wife.  On  the  husband's 
death,  the  wife  filed  a  biU  in  chancery,  to  have  satisfaction  out 
of  the  estate  so  purchased  by  the  husband.  The  chancellor 
decreed,  that  whatever  real  estate  had  been  purchased  with  the 
personal  estate  of  the  husband  which  he  possessed  at  the  time  of 
executing  the  articles,  should  be  conveyed  by  his  heir  to  the  wife. 

Ought  not  the  decree,  in  this  case,  to  have  been  a  conveyance 
to  her  for  life,  with  remainder  in  fee  to  the  children  of  the  mar- 
riage, if  there  were  any?  See5  Ves.,  266,  in  notes;  8  Anst,  882. 
In  that  case,  a  &ther  covenanted,  on  the  marriage  of  a  daughter, 
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that  he  would  by  will  leave  to  her  an  equal  share  of  his  personal 

r*^l91  ^^^  *  ^^  ^^^  brother  and  sister.  With  a  view  to 
''  elude  this  covenant,  the  &ther  transferred,  in  his  lifetime, 

to  his  son,  a  large  sum  in  stock :  reserving  to  himself  however, 
the  dividends  during  his  life.  The  daughter  and  her  husband 
filed  their  bill  in  chancery,  on  the  death  of  the  father,  praying 
for  their  share  of  the  stock  so  transferred.  This  bill  was  rejected 
in  the  Exchequer;  but  upon  an  appeal  to  the  House  of  Lords, 
the  plaintiff  obtained  a  decree  in  their  feivor.  The  House  of 
Lords  did  not  deny  that  the  fkther  might,  by  an  absolute  gift,  in 
his  lifetime,  have  preferred  his  son  to  his  daughter ;  but  in  this 
case  he  reserved  in  his  own  hands  this  stock,  by  taking  the  divi* 
dends  during  his  life;  so  that,  at  the  time  of  his  death,  he  was 
the  owner  of  the  stock  for  all  beneficial  purposes ;  of  course,  it 
was  bound  by  the  covenant 

Subsequent  to  this  decision,  we  find  a  case  in  8  Yes.,  160.  The 
husband,  before  marriage,  gave  a  bond  to  devise,  convey,  or 
assure,  all  the  personal  estate  that  he,  during  the  joint  lives  of  him- 
self and  wife,  should  be  possessed  of,  to  the  use  of  himself  and 
wife,  and  the  survivor,  charged  with  the  payment  of  a  sum  of 
money  to  certain  persons,  on  the  death  of  the  survivor.  The 
marriage  took  effect ;  and  with  his  personal  property,  and  with 
a  sum  borrowed  by  him,  he  purchased  an  estate  of  £1,600,  and 
laid  out  £600  in  building  thereon.  The  money  borrowed  was 
£1,000 ;  but  before  his  death,  he  had  by  payment  reduced  this 
sum  to  the  sum  of  £621.  On  the  death  of  the  husband,  the 
wife  kept  possession  of  the  premises,  and  claimed  them  as  her 
own.  The  heir-at-law  brought  ejectment  against  the  widow,  to 
recover  the  premises :  Thereupon  the  widow  filed  her  bill,  pray- 
ing a  decree ;  for  that  in  equity  she  was  entitled  to  the  premises. 
Lord  Eldon  decreed,  that  the  personal  estate  of  which  the  hus- 
band was  possessed  during  their  joint  lives,  was  liable  to  the 

r*91  «ll  ^°^'  -^  ^  *^®  borrowed  money,  the  wife  must  pay  * 
that  sum.  Is  it  here  intended,  that  she  was  to  pay  the 
whole  sum  borrowed,  or  only  the  £621  that  was  not  repaid  ? 
for  what  was  more  than  that,  the  husband  was  possessed  of  dur^ 
ing  their  joint  lives ;  for  he  had  already  paid  it  to  the  lender. 

f 
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2.  Of  Chniracta  entered  into^  for  a  Separate  Maintenance. 

Upon  examination^  we  shall  find  that  it  never  has  been  denied, 
by  any  judge,  that  when  a  hosband  has  contracted  with  a  tros* 
tee  for  the  wife,  to  pay  a  sum  as  a  separate  maintenance  to  the 
▼ife,  he  was  bound  so  to  do.  This  obligation  was  not  to  preju- 
dice the  creditors  of  the  husband,  or  a  purchaser  of  the  husband ; 
for  equity  will  not  enforce  such  contracts  against  them,  unless 
the  trustee  has  covenanted  to  indemnify  the  husband  against  the 
debts  of  the  wife.  Such  contract  is  not  only  valid  in  equity,  but 
also  in  law.  2  Yent,  217 ;  2  East,  282 ;  2  Atk.,  611,  699 ;  10 
Yes.,  191.  It  is  not  neoessaiy  that  there  should  be  any  cove- 
nant on  the  part  of  the  trustee,  to  indemnify  the  husband  against 
the  debts  of  the  wife,  in  order  to  enforce  such  contract  against 
the  husband :  for  if  the^  be  no  creditors,  the  husband  is  bound ; 
and  if  there  be  creditors,  it  will  be  enforced  on  condition  that  the 
wife  pay  the  creditors.  2  Atk.,  611. 

It  is  a  litigated  question,  whether  a  contract  betwixt  husband 
and  wife,  without  a  trustee,  for  a  separate  maintenance,  is  obli- 
gatory on  the  husband.  The  decision  by  Lord  Habdwicke,  on 
this  point,  seemed  to  have  settled  the  question  that  it  was  obli* 
gatory,  so  that  equity  would  enforce  it.  See  8  Atk.,  294,  647 ; 
where  a  letter  was  written  by  the  husband  to  the  wife's  father, 
promising  to  pay  her  a  certain  sum.  Lord  Habdwicke  con- 
sidered this  as  a  promise  to  the  wife,  and  sustained  a  suit  in  the 
name  of  the  wife  against  the  husband.  See  also  the*  case  r^^^  .^ 
of  Quth  V.  Guth,  in  8  Bro.  in  Can.  This  is  a  case  of  a  *•  -* 
direct  agreement  betwixt  husband  and  wife  for  a  separate  main- 
tenance; and  Lord  Alvaklet  decreed  a  specific  performance 
of  the  contract  Some  modern  cases,  determined  by  Lord  Bos- 
LTK,  have  shaken  this  doctrine  These  determinations  could 
not  rest  upon  the  legal  maxim,  that  a  suit  at  law  cannot  be  main- 
tained on  a  contract  betwixt  husband  and  wife.  Though  it  is 
true  that  such  a  contract  cannot  produce  an  action  at  law,  yet  it 
is  not  an  uncommon  thing  that  husband  and  wife  are  litigant 
parties  in  equity. 

The  ground  on  which  Lord  Bosltn  proceeded  was,  that  the 
eoclesiasticali  courts  in  that  country  have  an  exclusive  jurisdic- 
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tion  of  the  rights  and  dtities  urisiiig  from  a  state  of  marriage. 
The  exclusive  jurisdiction  of  the  ecclesiastical  courts  is  admitted 
hj  him ;  and  previous  to  the  case  of  Legard  v.  Johnson,  where 
Lord  BosLYK  declared  the  opinion  just  mentioned,  there  was  a 
case  reported  in  1  Yer.,  204,  where,  for  the  same  reason,  the  court 
would  not  sustain  a  suit  betwixt  husband  and  wife  on  a  contract 
betwixt  them.  If  this  be  indeed  so,  that  the  ecclesiastical  courts 
have  exclusive  cognizance  of  such  matters,  it  seems  to  be  highly 
reasonable  to  decree  as  Lord  Boslyn  did.  But  ecclesiastical 
courts  possess  no  such  powers  in  this  country ;  and  if  this  be  the 
only  reason  why  a  contract  for  a  separate  maintenance  betwixt 
husband  and  wife,  without  any  trustee,  should  not  be  maintained, 
there  is  no  reason  existing  here.  If  the  real  reason  be,  that 
contracts  betwixt  husband  and  wife,  of  this  nature,  onght  not  to 
be  admitted,  upon  principles  of  policy,  this  equally  operates 
against  a  contract  with  an  intervening  trustee.  Every  mischief 
that  could  aj-ise  to  society  in  the  one  case,  will  also  arise  in  the 
other.  If  the  thing  itself,  to  wit,  the  separation  of  husband  and 
wife,  by  reason  of  a  separate  maintenance,  be  the  great* 
'■  ■'  evil  to  be  avoided,  this  is  as  effectually  accomplished  by 
an  intervening  trustee  as  if  there  were  none.  It  is,  in  both  cases, 
in  substance,  a  contract  betwixt  husband  and  wife ;  and  it  would 
be  a  fraud  upon  the  law  to  endeavor  to  accomplish,  thus  drcuit- 
ously,  by  means  of  a  trustee,  what  could  not  be  done  directly; 
and  if  a  fraud  on  the  law,  such  contract  with  a  trustee  would  be 
void;  but  this  is  not  contended  to  be  the  case  by  any  man. 

S.  Of  a  Parol  Promise  to  make  a  Settlement  in  Consideration  of 

Marriage. 

There  is  a  well-known  rule  in  equity,  that,  if  an  agreement  be 
executed  on  one  part,  equity  will  decree  an  execution  on  the 
other,  although  that  agreement  was  only  by  parol.  The  statute 
of  frauds  having  declared  that  a  parol  agreement,  in  considera- 
tion of  marriage,  was  void,  a  case  arose  in  which  the  plaintiff,  who 
brought  a  bill  for  the  execution  of  such  an  agreement,  though  by 
parol,  contended  that  the  marriage  had  taken  effect;  that  the 
contract,  which  was  the  consideration  of  the  contract  of  settle- 
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mtnif  had  been  executed  on  the  one  part,  and  the  contract  to 
Biake  a  settlement)  on  the  other  part,  was,  by  this  means,  taken 
oat  of  the  statute,  and  therefore  ought,  though  by  parol  only,  to 
be  executed ;  praying  for  a  decree  that  it  should  be  executed. 
Bat  the  court  decreed  otherwise.  So  that  a  promise,  in  conside- 
nttion  of  marriage,  is  manifestly  an  exception  to  the  rule  in  chan-* 
ceiy ;  for,  surely,  if  A  promise  to  B,  if  she  marry  him,  he  will 
settle  upon  her,  in  fee  simple,  Blackacre,  and  she  marries  him^ 
the  contract  is  executed  on  her  part ;  and  there  is  the  same  fraud 
in  the  husband,  in  such  case,  as  in  those  where,  it  being  executed 
OQ  one  part)  the  court  has  always  decreed  that  it  should  be  exe? 
cated  on  the  other. 

*  The  true  ground  why  the  court  will  not  take  the  cases  n»oi  z>i 
of  marriage  settlements  put  of  the  statute,  when  the  agree- '-  -' 
meat  is  by  parol,  is  mere  necessity.  If  they  should  take  them 
out,  there  could  be  no  such  promise  which  would  be  within  the 
statute;  for,  in  every  marriage,^  the  contract  is  executed  on  one 
part:  therefore,  in  every  parol  promise  to  make  a  settlement,  it 
most  be  decreed,  on  the  footing  that  the  contract  is  executed  on 
one  part  But  the  statute  says  that  such  promises  are  void ;  and 
the  rule  in  chancery  says,  they  shall  be  decreed  to  be  performed , 
for  they  have  all  been  executed  on  one  part,  and  must  therefore 
he  executed  on  the  other.  li^  therefore,  the  court  should  decree 
in  fiftvor  of  the  plaintiff,  it  would  render  the  statute  nugatory.  1 
P.  Wms.,  618 ;  8  Bro.  in  Can.,  400 ;  1  Ves.,  196. 

If  there  have  been  any  fmud  practised  to  procure  the  match, 
and  a  promise  is  made,  resting  in  parol,  and  this  done  with  the 
double  view  of  procuring  the  match  and  escaping  from  the  ful- 
fillment of  a  contract  which  is  made  and  held  up  as  an  induce- 
ment to  the  marriage,  the  court  will  decree  that  such  a  parol 
agreement  be  executed.  2  Yem.,  200 ;  Pr.  in  Can.,  404  ;^  1  Ves., 
Jr.,  177.  Any  practice  to  get  up  a  written  contract  after  the 
parties  are  engaged,  or  any  practice  to  prevent  its  being  executed, 
where  there  is  a  promise  to  execute  one,  will  warrant  the  court 
to  decree  against  the  defendant,  in  the  same  manner  as  if  there 
were  a  memorandum  in  writing  of  the  contract,  signed  by  the 
party  to  be  charged  therewith. 
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4.  Of  Frauds  en  Third  Peraona  in  Marriage  Chntracts. 

In  thoee  cases  where  the  parents  or  friends  of  the  husband  or 
wife  are  imposed  upon  in  marriage  settlements,  hj  underhand 
agreements  entered  into  by  the  husband  *  or  wife  with 
^  -'  such  parents  or  friends,  such  agreements  are,  in  equi^, 
considered  as  void,  and  will  be  decreed  against  As  where  A, 
the  &ther  of  G,  the  husband,  agreed  with  B,  the  unde  of  D,  the 
wife,  that  he  would  make  a  certain  settlement  on  his  son,  and  B, 
the  unde,  agreed  to  leave  to  D,  his  niece,  on  his  death,  the  sum 
of  £2,600.  The  settlement  was  made ;  but  A  took  from  his  son 
an  agreement,  by  which  he  was  discharged  from  a  principal  part 
of  his  engagements  under  the  settlement:  this  was  unknown  to 
B.  The  husband,  wife  and  uncle  brought  their  bill  to  be  relieved 
from  the  husband's  agreement;  and  the  court  set  it  aside,  and 
compdled  an  exact  fulfillment  of  the  engagements  of  the  fSEtthen 
1  Yer.,  240 ;  1  Salk.,  166.  The  principle  which  governs  in  the 
cases  of  this  kind  is,  that  a  fraud  has  been  practised  upon  some 
one  of  the  contracting  parties.  In  the  case  just  mentioned,  a 
fraud  was  practised  upon  the  unde,  who  was,  by  reason  of  the 
ample  settlement  made  by  A,  induced  to  agree  to  leave  such  a 
sum  to  his  niece. 

So,  iu  the  case  where  the  wife,  not  having  so  great  a  portion  as 
the  husband  insisted  upon,  prevailed  upon  her  brother  to  let  her 
have  a  sum  of  money,  and  gave  him  a  bond  for  the  payment  of 
it  This  was  kept  a  secret  from  the  husband;  and  though  the 
husband,  who  was  imposed  on,  died,  and  the  wife  died,  yet  the 
court,  at  the  suit  of  her  executor,  relieved  against  her  bond. 
The  principle  is  most  manifest  The  husband  was  imposed  upon ; 
therefore  it  was  void,  utterly  so,  and  could  not  become  valid  by 
any  after  events.  Of  a  similar  nature  was  the  case  where  the 
fiither  of  the  wife  objected  to  the  match,  because  the  husband 
owed  a  sum  of  money ;  and  the  father  of  the  wife  would  not 
consent  to  the  marriage,  unless  the  husband  was  set  free  from 
this  debt  Thereupon,  the  brother  of  the  husband  gave  his  bond 
to  the  creditor,  *  and  took  up  and  canceled  the  husband's 
'-  ■'  bond;  and  then,  privately,  took  a  counterbond  of  indem- 
nity from  the  husband.    The  husband  died ;  and  his  widow,  who 
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contriTed  the  firaad,  to  eatisfj  her  father,  applied  to  chancery  for 
xelief  against  the  counterbond  of  her  husband,  and  the  court 
granted  relie£  The  court  did  not  grant  relief  because  she  or  her 
husband  were  imposed  upon;  for  it  is  apparent  they  were  not; 
botbecause  her  &ther  was  imposed  upon«  lYem.,  476;  id.,  858. 
When  a  fraud  of  this  kind  has  been  practised,  though  the  bond 
given  in  pursuance  of  this  fraud  is  assigned  to  a  bona  Jide  credi- 
tor, yet  it  is  void  in  his  hands. 

In  2  Yes.,  275,  there  is  a  case  decided  on  the  same  ground  as 
those  before  cited  were.  See,  also,  11  Yes.,  165.  The  same 
principle  also  goyerned  in  a  case  in  1  Bro.,  543,  where,  on  a 
treaty  of  marriage,  a  creditor  of  the  husband  was  employed  to' 
draw  up  a  state  of  his  affairs,  to  lay  before  the  £Either  of  the  wife ; 
and  the  husband  iQpquested  the  creditor  not  to  insert  his  claim. 
He  did  as  requested ;  and  afterwards  stated  to  the  agent  of  the 
wife's  fitther  that  he  had  no  claim  against  the  husband.  The 
husband  instituted  a  suit  in  equity  to  prevent  this  creditor  from 
recovering  his  demand;  and  the  court  decided  against  the  credi- 
tor. Not  because  the  husband,  who  sued,  was  imposed  on ;  for 
tile  fraud  was  committed  at  the  request  of  the  husband,  and  for 
his  benefit;  but  because  it  was  a  fraud  upon  the  wife's  fistther. 

5.  0/  Cbntracts  entered  into^  ike  Object  of  which  is  to  procure  a 
Moariage  betwixt  the  Promisor^  or  ObKgor^  and  some  other  Person. 

All  such  contracts  are  viewed  in  equity  as  radically  corrupt, 
and  will  be  rescinded.  It  is  not  material  whether  *  it  was  ^^  - 
a  male  or  female  who  made  such  contract  The  principle '-  ^ 
on  which  such  contracts  are  set  aside  is,  that,  by  such  means, 
marriages  are  brought  about  by  artifice  and  misrepresentation, 
which  often  prove  productive  of  grief  to  parents  and  destructive 
of  domestic  tranquillity.  Such  contracts  were  very  early  dis- 
countenanced in  chancery.  In  1  Can.  Sep.,  4,  we  find  that  a 
bond  given  for  such  a  purpose  was  decreed  to  be  canceled.  In 
1  Eq.  Ca.  Abr.,  the  same  doctrine  is  recognized.  It  is  not  ncces* 
sary  now,  as  it  was  once  supposed  to  be,  that  the  circumstances 
of  inexperience  and  inequality  of  fortune  should  exist,  to  render 
such  contract  void.  The  principle  on  which  chancery  now  rescinds 
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saQli  ooatrdots  is,  that  they  are  of  miachteyoas  tendency ;  and 
that  the  consequences  will,  probably,  be  evil  in  all  cases^  See 
Show.,  8,  oa.  76,  where  this  doctrine  waa  established  by  the  house 
of  lords,  on  a  reversal  of  the  lord  keeper's  decree*  On  the  same 
principle,  where  a  bond,  given  by  the  intended  hnsband  to  the 
father  of  his  intended  wife,  to  give  the  father  part  of  the  fortune 
of  his  wife,  which  she  had  received  from  some  relation,  to  use 
his  influence  to  procure  a  match  betwixt  him  and  his  daughter, 
was  holden  to  be  void.  2  Yem.,  688.  Such  contracts,  however, 
have  been  holden  valid  in  law.  Surely  it  is  reasonable,  in  each 
a  case,  that  the  law  should  be  the  same  in  both  courts.  If  the 
contract  ought  to  be  set  aside  in  chanoeiy,  because  it  is  oormpt, 
opposed  to  sound  policy,  and  of  dangerous  tendency  to  the  com- 
munity, and  void,  it  ought,  also,  to  be  holden  void  in  a  courted 
law. 

It  is  as  much  a  maxim  of  a  court  of  law,  as  of  chancery,-  that 
a  contract^  opposed  to  sound  policy,  and  of  dangerous  tendency 
to  the  community,  is  void.  It  is  one  of  those  numerous  instances 
where  courts  of  law  have  adopted  a  principle,  and  applied  it  to  a 
certain  class  of  cases,  and  then  have  refused  to  apply  it  to  another 
r»99m  ^^'^^  where* the  reason  was  as  strong  why  it  should  be 
^  ^  applied,  as  in  the  case  where  it  was  so  applied ;  whilst 
courfei  of  ohanoery,  adopting  a  more  consistent  and  liberal  policy, 
have  applied  it  to  all  cases  within  the  reach  of  the  principle. 
The  timidity  of  courts  of  law,  and  prejudices  incident  to  techni- 
cal learning,  have  g^ven  existence  to  more  thaa  half  the  Cases  to 
be  found  in  our  chancery  reporta.  This  is  remarkably  exempli- 
fied in  those  cases  where  chancery  grants  relief  against  contracts 
into  which  one  of  the  parties  did  not  enter  freely.  In  such  oases, 
if  the  force  which  induced  the  contract  rose  so  high  as  to  amount 
to  what,  in  law,  is  denominated  duress,  a  court  of  law  considen 
such  contract  so  procured,  as  void.  The  principle  on  which  the 
court  proceeds  is,  that  such  contract  was  not  freely  entered  into, 
and  that  no  person  ought  to  be  bound  by  a  contract  to  which  he 
did  not  freely  consent  But  a  court  of  law  will  give  effect  to  a 
contract  into  which  a  man  enters  for  fear  of  some  great  evil  with 
which  he  is  tlveatened,  when  it  is  most  apparent  he  would  have 
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refined  oomplianee  if  lie  was  not  under  some  imposed  bardship, 
if  tbis  fisar  be  not  occasioned  eitber  by  duress  of  imprisonment 
or  dniess  per  mmas;  wbilst  a  court  of  obancerj  will  set  tbem 
aside^  becaose  one  of  tbe  contracting  parties  did  not  voluntarily 
consent  For  tbe  same  reason  tbat  a  court  of  law  views  a  con- 
tnofcy  obtained  by  duress,  to  be  void,  chancery  approbates  tbe 
principle,  and  extends  it  to  all  cases  which  fall  within  its  reach. 

6.  Of  Qmtracte  in  Bestraint  of  Marriage. 

Sndi  contracts  are  void  in  law  and  equity.  The  principle 
which  governs,  is,  that  it  is  against  sound  policy,  and  detrimental 
to  the  interest  of  the  commonwealth,  to  *  restrain  marri-  ^^c^m  i 
age.  A  contract  by  A,  with  B,  to  marry  her,  and  a  con-  ^  ^ 
tract  by  B,  with  A,  to  marry  him,  and  a  contract  by  both,  with 
eadbi  other,  not  to  many  any  other  person,  is  not  void ;  for  here 
the  provision  of  the  contract  is,  that  there  shall  be  a  marriage. 
If  the  contract  by  A,  with  B,  be,  that  he  never  would  marry,  this 
would  be  a  void  contract  A  contract  by  A  with  B,  that  he 
would  not  many  any  person  but  her,  when  there  is  no  obliga- 
tion on  her  to  many  him,  is  void ;  for,  if  she  should  refuse  to 
marry,  yet  he  could  marry  no  one,  unless  he  broke  the  contract 
So^  too,  a  contract  not  to  many,  unless  it  should  be  some  par- 
ticular person,  is  void,  there  being  no  obligation  on  that  person 
to  marry  him.  So,  too,  although  no  person,  by  the  contract,  is 
restrained  from  marrying;  yet,  if  the  contract  be  such,  that  there 
will  be  a  forfeiture  of  money,  unless  the  obligor  marries  a  par- 
facular  person,  the  contract  is  void :  for  the  fear  of  losing  the 
money  agreed  to  be  forfeited,  where  the  marriage  did  not  take 
place,  on  the  failure  of  which  the  forfeiture  was  incuned,  might 
induce  the  promisor  to  marry  such  person,  against  his  free  choice. 
Policy  requires  that  every  marriage  should  be  voluntary,  and  not 
to  proceed  from  any  compulsion.  2  Yem.,  215;  4  Bur.,  2225; 
2  Vem^  102. 

In  1  Atk.,  287,  there  is  a  case,  where  Lord  Habdwickk,  as 
appears  from  that  report,  said,  that  an  obligation,  on  the  part  of 
a  man,  to  marry  a  woman,  within  a  certain  time,  was  binding, 
although  there  was  no  obligation  on  the  woman  to  many  him ; 
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and  there  was  no  neoessitj  that  the  promise  should  be  redpro- 
caL  This  case  is  utterly  opposed  to  every  other  case  that  I  can 
find,  and  is,  indeed,  opposed  to  his  own  subsequent  determinar 
tion.  2  Atk.,  638-540,  and  also  to  a  case  in  10  Yes.,  429.  I 
believe  it  is  more  probable  that  the  reporter  has  made  some  mis* 
take,  as  to  what  Lord  Habdwigkb  said,  than  that  Lord  Hard- 
-  wiCKB  should  have  ever  thus  decided.  So,  also,  a  *  con- 
'-  -'  tract,  by  a  child  (a  minor  is  not  here  intended),  to  marry 
a  certain  person,  when  the  parent  is  dead,  or  forfeit  part  of  the 
fortune  which  the  child  shall  receive  from  the  parent,  is  also 
void;  for  these  contracts  are  made,  knowing  that  the  parent  dis- 
approves of  the  match.  It  is  kept  secret  from  the  parent,  who 
is,  by  this  means,  imposed  upon ;  and  it  is  highly  probable,  that 
if  he  had  known  of  such  contract,  he  would  have  made  a  very 
different  disposition  of  his  property  fix>m  what  he  had  done. 
But  there  is,  also,  another  reason  why  it  is  void :  The  promisor 
might  be  inclined  to  marry,  rather  than  forfeit  the  fortune  re- 
eeived  from  the  parent;  so  that  the  marriage  would  not  proceed 
from  free  choice,  which  is  a  matter  of  such  importance  in  the 
view  of  the  law,  that  it  is  preserved  unhurt  by  the  most  anxious 
solicitude. 

7.  Of  Legacies  given  in  Bestraint  of  Marriage, 

It  is  a  principle  of  the  common  law,  that  a  condition  attached 
to  a  legacy,  which  is  in  restraint  of  marriage,  is  void ;  and  the 
legatee  is  entitled  to  the  legacy,  without  fulfilling  the  condition. 
So  is  a  legacy  given,  on  condition  the  legatee  never  marry.  The 
restraint,  thus  imposed,  is  void;  and  the  legatee  takes  his  legacy. 
To  this  there  is  an  exception :  I£  a  man  make  a  will,  who  has 
children,  and  being  desirous  that  the  children  may  not  go  into 
the  hands  of  strangers  for  education,  leaves  a  legacy  to  his  wife^ 
to  be  void  if  she  marry ;  this  legacy  will  be  forfeited  if  she 
marry.  It  is  thought  reasonable^  that,  in  such  case,  he  should 
restrain  her,  as  far  as  the  loss  of  the  legacy  will  influence  her. 
See  1  Vern.,  20 ;  1  Mod.,  86 ;  Godb.,  46 ;  2  Vem.,  888.  It  is 
also  admitted  that  there  are  cases  where  the  legacy  will  be  void, 
unless  the  condition  be  *  complied  with,  when  it  relates 
"-       -^  to  the  time  of  the  marriage;  as  if  a  father  should  give  a 
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hgusy  to  a  daughter,  on  condition  to  be  void,  if  she  married 
before  such  an  age:  But  it  must^  I  apprehend,  be  a  reaaonable 
aet  in  the  father,  as  if  it  were  to  be  void,  if  she  married  before 
she  was  sixteen  years  of  aga  But  if  it  were  on  condition  that 
it  should  be  void,  if  she  married  before  she  was  twenty-five  years 
of  age^  I  should  apprehend  that  the  condition,  only,  would  be 
Toid.  The  first  might  be  considered  by  the  court  as  a  prudent 
act,  to  prevent  a  too  early  marriage;  whilst  the  other  would  be 
considered  as  an  unreasonable  restraint  So,  too,  where  the 
l^acy  has  been  given  to  be  void,  if  the  legatee  should  marry  a 
particular  person,  to  whom  the  testator  had  a  great  aversion,  such 
Iq^acy  has  been  considered  as  forfeited,  if  the  legatee  should 
marry  that  person.  However  reasonable  it  might  seem  to  in- 
dulge a  stranger  in  making  such  a  restraint^  in  a  case  where  he 
was  under  no  obligation  to  provide  for  the  legatee,  I  should  very 
much  doubt  of  the  propriety  of  extending  this  rule  to  all  cases,  ^ 
where  the  testator  was  bound  to  provide  for  the  legatee.  If  a 
ftiher  should  give  a  l^acy  to  a  daughter,  to  be  void,  if  she 
should  marry  J.  S^  a  gentleman  of  good  character,  and  of  good 
standing  in  society;  and  no  better  reason  could  be  assigned  for 
such  restraint^  only  that  the  testator  disliked  him;  I  should 
question  the  propriety  of  considering  such  legacy  as  void,  if  the 
legatee  should  marry  J.  S.  And  yet  it  might  be  proper  for  a 
parent  to  give  a  legacy  on  such  condition,  in  a  case  where  he 
was  apprehensive  that  his  daughter  was  in  danger  of  marrying 
a  dissolute,  bad  man,  who  would  render  her  life  miserable.  It 
is  also  said,  that  the  testator  may  restrain  the  legatee  as  to  place : 
and  if  he  give  the  legatee  a  legacy,  to  be  void,  if  she  marry  at 
such  a  place.  If  by  this,  is  meant  that  the  legatee  shall  forfeit 
the  legacy,  if  the  maniage  is  celebrated  in. a  certain  * 
place,  or  in  a  certain  family,  it  may  be  reasonable  to  de-  ••  "^  ^ 
dde  such  legacy  to  be  void;  but  it  is  difficult  to  conceive  of 
such  a  restraint,  without  attributing  it  to  a  whimsical  disposition 
in  the  testator,  the  indulgence  of  which  appears  to  be  unneces- 
sary. It  is,  I  believe,  settled,  beyond  controversy,  that  all  re- 
straints, to  prevent  the  legatee  from  marrying  a  person  of  a  par- 
ticular profession  or  calling,  are  void.    There  is  a  case,  where 
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the  coart  declared  a  legacy  void,  because  the  legatee  married  a 
Papist;  the  legacy  being,  by  the  will,  declared  to  be  void,  if  she 
married  a  Papist  This  might  have  been  thought  reasonable 
when  Papists  were  considered  as  enemies  to  the  government; 
always  wishing  to  subvert  the  establishment  then  made,  and  to 
place  on  the  throne  the  Pretender,  who  always  was  a  Boman 
Catholic  prince.  But  I  should  very  much  question,  whetheri 
such  a  restraint  would  now  be  deemed  valid  in  England ;  and 
there  can  be  no  such  reason  existing  in  this  country,  as  once  ex- 
isted in  that,  for  indulging  such  a  restraint.  1  Yern.,  20. 

If  a  legacy  be  given,  provided  the  legatee  marry,  with  the  con- 
sent of  some  person,  as  her  mother,  guardian,  or  some  friend,  if 
the  legatee  marry  without  such  consent,  she  is  entitled  to  the 
l^acy.  It  is  considered  as  done  by  the  testator  only  in  ierrorem: 
but  if  the  legacy  had,  in  such  case,  been  given  over  to  another, 
upon  such  legatee's  marrying  without  consent,  this  second  legatee 
will  be  entitled  to  the  legacy.  1  Vem.,  199;  1  Atk.,  502;  Pre. 
in  Can.,  665. 

There  is  a  case'  in  Eq.  Ca.  Abr.,  thus  circumstanced :  The 
l^acy  was  to  be  forfeited,  if  the  marriage  were  without  the 
consent  of  A  and  B,  and,  in  that  case,  given  to  C.  The  lega- 
tee married  without  consent,  and  then  obtained  a  subsequent 
consent  of  A  and  B.  The  court  decided,  that  the  l^acy  was 
vested  in  the  second  legatee  *  as  soon  as  the  first  legatee  r^apri 
married  without,  the  consent  of  A  and  B.  1  Ves.,  199 ;  *■  ■* 
2  Show.,  116 ;  Pre.  in  Can.,  565.  It  seems  to  have  been  a  ques- 
tion, whether  a  restraint  shall  last  beyond  the  time  of  minority, 
if  there  be  a  marrying  afterwards,  although  there  was  a  limita- 
tion over.  As  where  the  legacy  was  given  to  A,  if  she  mai^ 
ried  with  consent  of  B ;  if  not,  it  was  given  over  to  C,  who,  at 
the  time  of  the  death  of  the  testator,  was  young,  and  she  lived 
a  single  woman,  until  after  she  was  twenty  one  years  of  age; 
she  then  married  without  the  consent  of  B :  the  question  waa^ 
who  should  take  the  legacy,  the  first,  or  second  l^atee?  It  is 
said,  that  it  was  determined,  that  the  first  should  take  it ;  upon 
this  principle,  that  it  was  unreasonable  to  require  the  legatee  to 
ask  consent,  after  she  arrived  at  full  age.    It  seems,  by  the 
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ekmentaiy  writers,  to  be  supposed,  that  this  point  was  deter- 
mined in  1  Eq.  Ca.  Abr.,  103,  which  case  I  will  state :  The  tes- 
tator devised  lands  to  pay  his  debts,  and  also  a  legacy  of  £2,600 ; 
bat|  if  the  legatee  married,  without  the  consent  of  A,  there  was 
to  be  a  deduction  of  £600  'firom  the  legacy ;  which  slim  was  to 
inereaBe  the  fund  for  payment  of  debts.  The  legatee  lived  until 
die  was  more  than  twenty-one  years  of  age,  and  then  married 
without  the  consent  of  A ;  and  the  £600  was  of  no  consequence, 
as  to  increasing  the  fund  for  the  payment  of  debts ;  because  the 
fond,  arising  from  the  sale  of  the  land,  was  abundantly  sufficient 
to  pay  all  debts,  without  any  aid  from  the  £600.  The  court 
decided,  that  the  legatee  was  entitled  to  the  whole  legacy  of 
£2,600 ;  and  the  chancellor  observed,  in  that  case,  that  it  was 
unreaflonable  that  the  legatee  should  forfeit  any  part  of  the  legacy, 
because  she  married  without  consent,  when  she  arrived  to  full 
tgd.  But  there  was  another  point  in  this  case,  on  which  the  case 
may  have  tamed ;  for  it  might  have  been  urged  ^  that  r^oo ai 
diece  was  no  limitation  over  of  the  £600 ;  for,  there 
bebg  an  ample  fund  to  pay  the  debts,  exclusive  of  the  £600, 
the  purpose  for  which  it  was  limited  over,  had  &iled,  and  there 
was  no  parpose  to  which  it  could  be  applied,  to  fulfill  the  intention 
of  the  testator.  But,  I  apprehend,  the  true  construction  of  that 
provision  in  the  will,  was,  that,  in  the  event  of  the  legatee's  mar- 
rying, without  consent  of  A,  the  £600  should  sink  into  the  fUnd, 
ibr  paying  debts ;  and,  of  course,  would  be  applied  as  the  law 
would  apply  it^  if  there  was  a  residuum  after  debts  were  paid ; 
viz^  it  woidd  be  in  the  hands  of  the  executor,  a  resulting  trust 
for  the  heir. 
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INFANCY. 

Of  Infants,  whkn  liable  ok  theib  Contbacis,  fob  Nbcessa- 
bixs  ;  and  when  not,  although  thb  contract  was  fob  nbcb&- 
BABIES.    When  bound  bt  Secubitibs,  gitbn  fob  Nbcessabibs  ; 

AND  WHEN  NOT  BOUND. 

Ant  person,  male  or  female^  under  the  age  of  twentj-one 
years,  is  an  infant  Such  persons  are  in  a  situaticm  very  differ- 
ent from  adults,  both  as  it  respects  their  contracts,  and  their 
liability  to  punishment  for  crimes.  (1) 

Infitnts  are  not  liable  for  their  contracts,  expressed  or  implied, 
(a)  This  is  laid  down  as  a  general  rule;  to  which  there  are  a 
variety  of  exceptions,  both  in  law  and  equity. 

It  is  the  privilege  of  an  infimt,  that  he  may  rescind  his  oca- 
teacts  at  pleasure.  In  ordinary  cases,  he  can  avail  himself  of 
this  privilege.  It  is  not  a  matter  of  any  moment,  whether  the 
contract  is  a  fair  one,  or  not ;  the  infant  may  rescind  it 

We  find  it  laid  down  as  an  exception  to  this  rule,  as  a  princi- 
ple of  the  common  law,  that  an  infant  is  bound  by  his  contracts 
for  necessaries.  The  articles  deemed  necessaries,  are  food,  drink, 
washing,  clothing,  physic,  and  instruction ;  but  an  in£int  is  not 
bound  for  these  articles,  unless  they  were  necessaiy  for  him, 
under  his  circumstances,  (jb) 

r*99ftl  *^i^®^*®ver  an  infant  lives  with,  or  is  under  the  care 
^  and  protection  oj^  a  parent,  master,  or  guardian,  and  that 

(a)lBl.,468,485.  (ft)  1  T.  Bep.«  41 ;  8  id.,  (R8. ;  1 BL,  Mt. 

(1)  An  infant  attains  his  majority  on  the  day  preceding  the  twMity  first  annxYer- 
sary  of  his  birth.  Wells  v  Wells,  6  Ind^  44*7.  The  statutes  of  some  states  mskss 
the  term  of  minority  shorter. 
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osre  and  protection  is  dalj  exercised,  the  in&nt  is  not  bound  by 
bis  contract  for  the  articles  called  necessaries,  (a)  (1)  When  an 
infimt  is  oat  of  the  reach  of  the  protecting  arm  of  a  parent,  mas- 
ter or  guardian,  he  is  bound  to  pay  for  necessaries  by  him 
received ;  and  so,  too,  this  may  be  the  case  where  that  care  and 
protection  is  not  duly  exercised :  {b)  (2)  The  infant  who  lives 
with  his  parent,  who  furnishes  him  with  whatever  is  necessary 
£)r  him,  can  never  be  bound  by  any  contract  which  he  make& 
It  is  not  necessary  that  the  infant  should  live  with  the  parent| 
&a  The  case  is  the  same  when  he  lives  abroad,  and  his  parent^ 
&C.,  supplies  him  with  necessaries.    But  if  an  infant  be  under 

(a)Cro.  Jm.,4M.  (6)flAtk.,a5;  PaakiB*!  B6p.,S». 


(1)  Guthrie  V,  Murphj^  4  Watts*  Rep.,  80 ;  Bainbridge  v.  Pickering,  2  Black.  Rep., 
1335 ;  Hall  v.  Connolly,  3  M'Cord's  Ch.  Rep.,  6 ;  2  Kent's  C:k>nL,  239 ;  Wailing  v.  ToU, 
9  John.  Rep.,  131;  Xline  v.  L'Amoreuz,  2  Paige's  Rep.,  419;  Angel  v.  M'Glellan, 
16  Haas.  Rep.,  28. 

And  an  infant  Is  liable  for  money  paid  at  his  request  by  the  plaintiff  to  a  third  per- 
aon  for  neceaaariea  ftimished  him.  Swift  v.  Bennett^  10  Oush.  (Kas8.X  436 ;  Smith 
ff.  Oliphaat,  2  Sand£  (Superior  Ct),  306. 

Where  an  infant  married,  it  was  held,  that  such  clothing  as  is  usually  worn  on 
such  oocaaiona,  by  persons  in  his  situation  and  condition  in  life,  came  under  the 
head  of  necessaries.  Sams  v,  Stockton,  14  B.  Mon.,  232.  But  a  contract  for  the 
insuranoe  of  his  property  against  loss  by  fire  is  not  a  contract  for  necessaries  which 
will  bind  the  infant  absolutely.  N.  K  Ins.  Co.  v.  Noyes,  32  N.  H.,  345.  Nor  is  a 
contract  for  the  board  of  four  horses  for  six  months,  the  principal  use  of  which  waa 
in  the  business  of  hackman,  although  the  horses  were  occasionally  used  to  oonyey 
his  fiunOy  out  to  ride.    Merriam  v.  Cunningham,  11  Cush.  (Mass.),  40. 

When  an  infknt  is  under  the  control  of  a  master,  parent  or  (ruardian,  his  contraoti 
for  necessaries  are  absolutely  void.  Rogers  9,  Hurd,  4  Day,  57 ;  Kline  v.  Beebe^  6 
Oonn.,  494. 

An  agreement  to  work  seyen  years  for  board,  Ac,  "  and  a  horse  in  addition  if  he 
worked  seyen  years,"  is  for  necessaries  principally,  and  the  addition  about  the 
horse  win  not  ayoid  it  Wilhelf  «.  Hardman,  13  Md.,  140.  A  husband,  though  an 
infimt,  is  boond  for  necessaries  ftimished  his  wife.  Cantine  v.  PhiUpa,  5  Hairing. 
(DeLX  ^^^-  ^^  ^  ^  *^  ^^^^  ^iMe  for  ante-nuptial  debts  of  hia  wife  for  neces- 
saries. Cole  «.  Seeley  and  wife,  25  Yt  Rep.,  220. 

In  a  suit  for  necessaries,  the  question,  whether  the  articles  are  of  iho&e  dann  for 
which  an  infant  is  bound  to  pay,  is  one  of  law  for  the  court :  the  question,  whether 
Ifaey  were  actually  necessary  and  suitable  to  the  condition  of  the  inftmt,  is  one  of 
(set  for  the  jury.  Beeler  v.  Young,  1  Bibb,  519;  Gloyer  v.  Ott,  1  McCord,  512. 

(2)  Ford  V.  Fothergill,  Peake*s  N.  P.,  239 ;  Burghart  v.  Hall,  4  Mees.  ft  Well. 
Bep.,  129;  Story  «.  Perry,  4  Carr.  ft  Payne,  526. 
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neoesBitoiui  oifeumstanoeB,  and  in  want  of  anj  of  Ae  Maolea 
before  tnentioaedf  who  has  no  parent,  master,  or  gnaidian ;  or  if 
he  have,  and  be  entirelj  out  of  their  reaeh,  so  that  they  cannot 
afford  that  relief  which  he  needs,  and  reeeives  from  odiers  the 
relief  which  those  articles  afford  him ;  he  is  boand  to  pay.  This 
would  be  the  ease,  when  an  in&nt  was  on  a  journey,  out  of  the 
reach  of  his  parents,  and  should  be  in  necessity.  We  can  easily 
conoeiye,  that  this  might  be  the  case,  in  a  variety  of  instances. 
So,  too,  if  the  care  and  protection,  which  it  is  the  duly  of  the 
parents  to  aSord  to  the  infimt,  be  withheld ;  as  where  he  is  not 
properly  clothed,  to  protect  him  fix>m  the  inclemency  of  the 
weather ;  or  where  he  is  not  allowed  food  in  a  sufficient  quantity, 
or  the  food  is  of  a  bad  quality,  and  the  like ;  and  this  duty,  which 
is  incumbent  upon  the  parent,  is  performed  by  another ;  the 
in£mt  is  bound  to  pay  for  the  necessaries  ftimished  to  him.  We 
are  not  to  suppose  that  the  parent  is  discharged  &om  his  liability 
to  the  person  furnishing  the  necessaries  for  the  infimt  This  is 
not  the  ease;  for,  as  it  was  his  duty  to  haye  provided  for  the 
PHAogi  ™uior,  whenever  the  minor  *  is  provided  for,  he  has 
^  received  a  benefit ;  and  the  articles  furnished  to  the  infant, 
in  the  view  of  the  law^  have  come  to  the  parent's  use ;  and  the 
law  immediately  raises  a  promise  from  the  parent  to  pay  £»  all 
the  necessaries  furnished  in  such  cases.  The  reason  why  the 
infant  is  made  liable,  is  for  the  infant's  benefit,  that  he  may 
acquire  relief  from  those  about  him,  with  more  readiness  than 
would  often  be  the  case,  if  there  were  no  person  to  resort  to  for 
compensation,  except  the  parent  of  the  minor,  in  a  distant  ooun- 
try,  with  whom  the  person  furnishing  the  necessaries,  has  no 
acquaintance,  and  in  whom  he  places  no  confidence. 

•  The  articles  for  which  an  in&nt  is  bound  must  be  not  only 
those  termed  necessaries,  and  necessary  for  him  under  his  Ihea 
circumstances,  but  he  will  be  bound  only  to  tjie  amount  of  their 
value  to  him,  and  not  to  the  extent  of  his  contract  (a)  (1) 

(a)  Gro.  SI.,  688 ;  Cio.  Jae^  MO;  Latch,  160. 

m 

(1)  The  term  necessaries  is  defined  by  Lord  Gokb  to  include  yictuals,  clothing, 
medical  aid,  and  good  teaching,  or  instruction,  wherebj  the  infant  may  profit  him- 
eelf  afterward ;  Ca  Litt,  172,  a;  and  by  Yictuals  are  meant  thoae  necessary  for  Us 
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If  an  infimt^  in  want  of  neoeBsaiy  dothing,  slionld  ptiichase 
doth  for  a  coat,  proper  for  him  in  all  respects,  theordinafy  prioe 
of  which  was  two  dollars  per  yard,  and  contract  to  give  t^iee  or 
fear  dollars  per  yard,  he  would  be  answerable  for  no  more  than 
two  dollars  per  yard,  (a)  Or,  if  he  should  purchase  clothing, 
altogether  improper  for  his  rank  in  sodety,  he  would  be  bound 
to  pay  no  more  than  for  clothing  of  this  kind,  i  e.,  such  as  wonld 
be  suitaUe  for  him;  As  if  a  sailoi^boy  should  buy  a  coat  of 
superfine  broaddoth  and  covered  with  gold-lace,  and  contract  to 
pay  for  it  no  more  than  its  real  worth ;  yet  he  would  be  bound 
to  pay  no  more,  in  that  case,  than  its  real  value  to  him,  which 
could  be  no  more  than  for  doth  of  a  mnch  inferior  value,  (i) 
It  is  apparent^  from  this  view  of  the  subject,  that  the  rights  of 
the  in&nt  cannot  be  preserved  without  inquiry  into  the  considera- 
tion  of  the  contract,  and  subjecting  him  to  no  greater  damage  for 
die  non-fulfillment  of  his  contract  than  the  value  of  the  arti- 

■ 

des*  to  him.  I  think  it  would  be  correct  to  say,  that  an  p^n/%-i 
infent  is  not  liable  on  the  footing  of  any  express  contract ;  ^  -' 
fer  it  is  certain  that  he  is  not  liable  to  the  extent  of  it^  but  is  liable 
on  the  implied  contract  arising  from  his  having  been  furnished 
with  necessaries,  the  amount  of  damages,  in  every  ease,  being 
regulated  by  the  equity  of  the  case.  An  infent  is  not  bound  for 
money  lent,  unless  it  is  actually  expended  in  necessaries ;  nor  is 
he  in  that  case,  in  a  court  of  law,  unless  the  lender  himsdf  laid 
it  out  in  necessaries;  but,  in  equi^,  he  is  bound  to  pay  to  the 

(a)  Poph.,  161.  (fl)  Cro.  Jae.,  BOO. 


MK 


fopport ;  for  dinneni  tnd  frait  supplied  ta  an  undergraduate  in  a  uniyersity  will  not 
be  s«iri«HiMi  \gy  the  term.  Brooker  «.  Seott^  11  Kees.  k  Wels^  67.  So  where  a  trade«- 
nan  has  oversupplied  the  infant's  wants,  though  the  arlioles  might,  in  okhor 
nspoeUs,  be  considered  as  necessaries,  the  in&nt  is  only  chargeable  for  sudi  as  are 
actually  needed ;  and  it  is  the  tradesman's  duty  to  acquaint  himself  with  the  infant's 
dreamstances,  as  well  as  to  take  notice  of  supplies  by  other  tradesmen.  Johnson 
«L  Lineo,  6  Watts  A  Sefg.,  80.  An  infant  is  not  personally  liable  for  necessaries, 
when  they  are  famished  on  the  credit  o^  and  charged  to^  the  guardian.  Sisuns  «• 
VoiTis,  6  Ala.  Bep^  42.  But  an  infant  husband  is  UaUe  for  his  wife's  debts  con- 
tracted before  marriage.  BuUer  v.  Brick,  1  Meta,  164.  And  an  infant  widow  is 
bound  by  her  contract  for  the  ftimishing  of  the  flmeral  of  her  husband,  though  he 
has  left  no  property  to  be  administered.  Chappie  v.  Cooper,  13  Mees.  ft  Wels.,  263. 
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lender  the  yalae  of  the  neoessaries,  when  the  in£eint  himsdf  lays 
it  out  in  necessaries.  (1) 

In  chancery,  the  lender  of  the  money  is  considered  as  in  the 
place  of  the  vendor,  and  the  value  of  the  necessaries  will  he  the 
role  to  regulate  his  demand  (a)  It  will  be  found  that,  where 
the  minor  enters  into  a  security  for  the  payment  of  a  debt  thus 
contracted,  that  sometimes  he  will  be  liable  on  the  security  given ; 
at  other  times,  not  I  apprehend  the  principle  which  governs  in 
this  case  is  this :  When  the  security  is  of  such  a  nature  that,  by 
the  rules  of  law,  the  consideration  cannot  be  inquired  into,  then 
the  infant  is  not  liable  on  such  security ;  for  it  is  clear  that  the 
privilege  of  in&ncy  cannot  be  protected,  if  he  be  liable;  for  the 
whole  sum  contracted  for  in  the  security  must  be  paid,  where  no 
inquiry  can  be  made  into  the  consideration.  If  an  infant  were 
to  be  bound  by  a  bond  (for  instance)  given  for  necessaries,  his 
privilege  of  being  bound  only  to  the  extent  of  the  value  of  the 
necessaries  might  be  wholly  destroyed ;  as  where  he  purchases 
necessaries  of  the  value  of  £5  only,  and  gives  his  bond  for  £60, 
if  he  be  liable  on  this  bond,  he  is  liable  for  £50 ;  for  no  inquiiy 
can  be  had  as  to  the  consideration  of  a  bond,  to  show  that  it  is 
in  fact  less  than  it  purports  to  be.  To  preserve,  therefore,  entire 
the  rights  of  the  infant,  he  is  not  liable  on  the  bond ;  (6)  but  the 

r*9«ii  T  ^^i^^^'^^t*^^  ^^  ^  bond  being  *  given  will  not  prevent  his 
^  -*  being  liable  on  the  original  contract,  to  the  extent  of  its 
real  value :  And  this  I  believe  to  be  the  true  reason  why  an 
infant  is  not  liable  on  a  bond  with  penalty ;  for  if  there  were  no 
penalty,  this  right  would  be  affected,  as  the  case  might  be,  if  he 
were  bound  to  pay  the  sum  in  the  condition  only,  and  that, 
indeed,  is  all  that  he  is  liable  to  pay,  as  the  law  now  is ;  the  court 
being  by  statute  empowered  to  chancer  down  the  penalty  to  the 
sum  in  the  condition,  and  interest 

So,  too,  an  infant  is  not  bound  by  a  negotiable  note,  after  it  is 
negotiated ;  (c)  for  in  such  cases  the  evidence  of  the  want  of 

<a)8aUc.««r»;  10 Mod.,  67;  Pre.  In  Oui.,  9r ;  1  P.  Wins.,  688,  888 ;  9Bq.Ci.Ate. 
(6)  Cro.  EL,  MO ;  Bapln.,  164.  (c)  1  Term  Bep.,  41. 

(1)  He  was  held  liable,  also,  for  monej  paid  to  procure  bis  release  fW>m  arrest  on 
execution,  and  also  in  mesne  process,  where  the  arrest  was  for  necessaries.  Randall 
r  Sweet,  1  Denio^  461. 
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coDsideirmtioii  is  wboU j  inadmissible ;  bat  if  tbe  note  baye  hot 
been  negotiated,  but  remains  in  tbe  bands  of  tbe  promisee,  a 
leooveiy  on  tbis  note,  wben  given  for  necessaries,  may  be  bad 
against  tbe  infimt ;  for  in  tbis  case  the  consideration  may  be 
mqoired  inta  So,  too,  in  case  of  a  note  not  negotiable,  the 
consideration  may  be  inquired  into ;  but  by  such  note  tbe  infimt 
is  bound  for  necessaries,  (a)  By  a  bill  of  exchange  be  is  not 
bound;  for  tbe  consideration  cannot  be  inquired  into. 

To  tbis  doctrine  it  is  objected  that,  if  it  were  correct,  an  infsmt 
would  not  be  bound  by  a  single  bill ;  and  y'et  the  elementary 
writers  agree  that  be  may  be  bound.  The  answer  to  this  is, 
that,  although  it  may  now  be  considered  as  settled  law  that  the 
consideration  of  a  single  bill  cannpt  be  inquired  into,  {b)  yet  this 
was  not  formerly  the  case,  wben  it  was  settled  that  an  infant 
might  be  bound  by  a  single  bill ;  and  if  the  law  respecting  sin- 
gle bills  be  altered  with  respect  to  inquiring  into  tbe  considera- 
tion,  then  it  ought  also  to  be  altered  respecting  an  infant's  being 
bound  by  a  single  bill.  (1) 

(«>  1  Wood,  408;  Pn.  in  Cui.,  845;  Chit.,  80;  Amb.,  181. 
(6)  1  Keb.,  188;  Str., 988;  1  Ley.,  188. 


(1)  The  questUm  of  what  acts  of  the  infant  are  abaolutelj  void,  and  what  oolj 
▼oidable,  is  diacaBsed  at  length  in  a  subsequent  chapter. 

The  doctrine  is  laid  down  by  Lord  Kansiisld,  in  2^uch  v.  Parsons,  3  Bnrr. 
Bep^  1804^  that  all  such  gifts,  grants  or  deeds  made  by  an  infknt,  which  do  not 
take  dfect  bj  deliverj  of  his  hand,  are  void ;  but  such  gift,  grant  or  deed,  made  hy 
an  infant  by  matter  in  deed  or  in  writing,  which  take  effect  bj  deliyerj  of  his 
hand,  are  voidable.  This  is  also  the  rule  laid  down  by  Perkins,  sec.  12,  and  adhered 
to  by  tbe  Chancellor  hi  Stafford  «.  Root,  9  Cow.,  626. 

It  must  be  admitted  that  some  of  the  decisions  seem  to  militate  against  the 
authority  of  Zouch  «.  Parsons.  Thus  It  has  been  held  that  the  infant's  bond, 
though  given  for  necessaries,  is  void  (Baylis  «.  Dinely,  3  Maule  ft  Sel,  482),  and 
his  negotiable  note  given  for  necessaries ;  Swasey  «.  Yanderheyden,  10  John.  Rep., 
33;  Trueman  «.  Hurst,  1  Term  Rep.,  40;  McMian  «.  Richmond,  6  Terg.,  1; 
XcCrillia  V.  How,  3  New  Ebmp^  348 ;  though  in  Everson  v.  Carpenter,  17  Wend., 
419,  it  was  held  to  be  only  voidable.  His  aoceptance  of  a  bill  of  exchange  is  also 
void;  Williamson  «.  Watts,  1  Camp.  N.  P.  Rep.,  662;  and  his  contract  as  securi^ 
for  another  absolutely  void.  Cartin  v.  Patton,  11  Serg.  A  Rawle,  305.  All  these 
caaes  proceed  du'ectly  npon  the  ground  that  an  infant  is  not  liable  on  his  express 
eoutract,  but  tiiat  the  court  wUl  look  back  of  the  writing,  and  see  whether  there  is 
SBch  a  oonskleraUon  for  it  aa  wHl  raise  an  implied  promise  in  the  absence  of  the 
expfeaa  contract    It  will  be  seen  hereafter  that  it  is  greatly  for  the  interest  of  the 
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An  uifimi  m  not  bound  bf  an  amumd'e&mpukuad,  even  tcft 
aeoeeflaricfl,'  altbongh  the  eouideiatioQ  may  be  inquired  into :  (o) 
Smt  an  infimt  is  not  consideffed  m  oapable  of  -statrng  and  settling 


r^ooi  <^  &c<3omit;  and  at  Hke  time  the  law  ^  waa  aaltled,  that 
^  an  infiint  iraa  not  bound  bj  an  ineimtd  campuiasuei  for 

neoeaaaries,  no  inqoiiy  ocmld  be  made  zespeotuEig  the  conaiden- 
tbn  of  an  insimiul'oamputasaei.  (1)  {b}  There  is  «>  case  in  Latch, 
169,  from  which  it  appean^  that  the  veaaon  why  an  infimt  is  not 
liable  in  an  aetton  of  indebitatus  iUmmpsit  or  an  tMimtd  compu- 
tcofet forneoeBBariea,  (and  which  aooords  with  the  opinion  expres- 
sed in  this .  chapter^ )  is,  that  no  evidence  can  be  giiren^  in  audi 
case,  of  the  ralueor  neoesaity  of  the  items  which  ocMnpoae  tiie 
tngimui  compuikX8$eL 

In  the  State  of  Gonnecticut^  we  have  a  statnteon  this  aubjeot; 
in  the  eonatruction  of  which,  theipe  seems  to  be  an  ofHuion  gen- 
erally reoeiyed,  that  the  common  law  is  idtered  f  and  that  no 

<«)LAdi,H»;lT.Bep.,4O;F0w.,«;  0».LItt.,»a(l  BoILt4tt;  Kjd^  1«. 
(6)  Chltty,  61,  ai-88;  PMk.  Bop.,  67,  S16;  Baat.,  117,  MS;  lAtdk,  160;  Cro.  J«c^  60;  1 T. 
Bop.,  41. 


iafaat  that  these  oontracts  should  only  be  considered  voidable,  for  if  abeolutelj 
Toid,  the  person  contracting  with  him  is  also  discharged. 

The  neoessarj  condusion  from  these  premises  is,  that  an  infant  is  not  bound  bj 
a  negotiable  note,  even  after  it  has  been  negotiated,  and  such  is  the  doctrine  of  a 
Urge  number  of  authorities.  Cliitty  on  Bills,  16,  and  cases  there  dted.  But  it  is 
held  that  a  single  note  given  for  necessaries,  giren  for  the  exact  sum  due,  will  bind 
him.  Id.  So  the  indorsement  bj  an  infant  pajee  wiU  not  pass  anj  interest  in  the 
bill  against  himself,  though,  under  some  drcumstanoes,  the  acceptor  and  subsequent 
indorsers  will  be  liable.  Chit  on  Bills,  111 ;  Taybr  v.  Croker,  4  Esp.  N.  P.  Gas.,  18T. 
Articles  of  apprenticeship^  entered  into  by  him,  will  not  be  binding  unless  sanD* 
tioned  bj  the  parent  or  guardian.  Harvey  v.  Owen,  4  Bladdl  Ind.  Bepi,  383 ;  e  con- 
fro,  Bex  V.  Wigston,  3  Bam.  k  Cress.,  484.  Nor  will  his  bond  aud  warrant  ot 
attorney.  Waples  v.  Hastings,  3  Harr.,  403.  Or  his  agreement  to  marry.  Pod  «. 
Pratt,  1  D.  Chip.  Bep.,  262.  Where  he  has  received  an  order  in  payment  for  mt- 
vices  rendered,  he  will  not  be  bound  by  the  receipt  of  it.  Abel  v.  Warren,  4  Yi 
Bep.,  149.  Nor  is  he  bound  by  a  discharge  executed  by  him  to  a  witneea.  Walker 
9.  Perrin,  4  Vt  Bep.,  523.  But  the  recognizance  of  an  infisnt  for  costs  is  only 
voidable*  Patchin  v.  Cromach,  13  Yt  Bep.,  330. 

(1)  Thoiigli  he  is  net  bound  by  an  acooimt  stated,  still  it  is  not  absolutely  vdd, 
but  ontjr  .voidable,  and  may  be  ratiHed  on  his  coming  of  age;  and  if  he  does  so 
ratiiy  it,  an  action  of  debt  as  well  as  assumpsit  may  be  maintained  thereon.  IHI- 
liams  V.  Moor,  11  Meea.  4  Wela.,  256. 
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mfimti  who  baa  a  paveBl,  gnarcUim  or  mastar,  ean  be  bound  bj 
hia  ixtktnctf.eYfMk  for  ueoeasarieB ;  and*  that  tibo  doctrine  of  in- 
ftntB  being  boand  only  by  suoh  .oontract^.  is  confined  to  those 
Oises  only,  where  the  in&nt  has  neither  a  parent^  gnardian  nor 
master.  The  language  of  the  statute  does  not  saifiction  such  an 
c^inioow  •  It  is  «  statute  purely  in  affimmnoe  of  the  eosdmon  law, 
SKeepi  that  it  rendeni  the  parent,  liaUeon  any  oontraot  of  th^ 
infimt,  which  he  consents  to.  The  words  of  the  statute  are^ 
tbal  no  person  who  is  under  the  government  of  a  parent,  guar- 
dian, or  master,  shall  bo  capable  of  making  anycontiraot,  or  bar-^ 
gain;  but  surely,  it  is  not  a  strained  construction  to 'say,  that^* 
when  a  minor  is  out  of  reach  of  die  parent,  &c.,  that  he  is  not 
under  his  goTmiment;  for  that  goremment  cannot  be  exercised. 
The  statute  is  noty  ihat  an  in&nt,  who  has  a  parent,  guardian, 
or  master,  cannot  contract,  in  any  case ;  but  he  who  is  under  the^ 
goremment  of  a  parent^  guardiain  or  ihaster,  cannot  contract 
If  that  were  the  case,  a  minor,  thrown  on  our  shores  by  ship- 
wreck,  would  not  be  able  to  contract  for  necessaries,  if  it  could 
be  shown  Uiat  he  had  a  parent,  &c.,  living :  and  the  common  law 
does  ttoti  any  *  more  than  our  statute,  suffer  an  infant  to  r^Aoon 
be  bound  by  his  contracts  for  necessaries,  where  he  is  *- 
under  the  government  of  a  parent,  &&,  except  in  the  exempt  case 
of  that  government  being  unduly  exercised,  as  before  stated ;  and 
il  would  be  remarkable^  if  our  legislature  meant  to  reject  the  com- 
mon law  on  this  subject,  when  the  government  of  the  parent, 
4o^  was  so  exercised,  that  the  minor  suffered  fiom  hunger,  thirst, 
eold  and  nakedness;  and,  in  that  case,  that  he  should  not  have 
Ae  privilege  of  binding  himself)  but  must  continue  to  suffer;  for 
his  contract  for  such  articles  would  not  bind  his  parent,  if  the 
statute  is  to  be  undemtood  as  contended  for.-  The  expressions 
ia  tiie  statute  show,  that  the  parent,  &g.,  are  not  to  be  bound  by 
any  contract,  unless  where  the  infant  was  authorized  to  con* 
tract  The  contract  of  suoh  infant  is  declared  to  be  utter- 
ly void,  except  when  allowed  to  be  made  by  the  parent  It 
fi>lIow8  of  course,  then,  if  the  infant,  who  has  no  proper  care  taken 
of  him,  should  contract  for  necessaries,  neither  he  nor  his  par- 
ent is  bound,  and  he  is  left  to  perish.    If  the  legislature  intended 
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to  have  effectuated  such  a  notable  change  in  the  common  law,  it 
would  have  been  expressed  in  a  manner  yerj  clear  and  lucid,  and 
not  left  to  construction*  It  cannot  be  supposed,  that  the  statute 
intended  to  alter  the  common  law,  and  leave  the  person,  whose 
humanity  has  furnished  necessaries  for  an  infant  in  distress,  with- 
out remedy  against  the  minor  or  parent :  But  on  the  construc- 
tion against  which  I  am  contending,  this  would  be  the  case ;  for 
the  statute  exacts,  that  such  contract  never  binds  the  infant ;  and 
the  parent,  only  when  he  authorizes  the  contract  But  if  the  sta* 
tute  be  considered  as  an  affirmance  of  the  common  law,  in  all 
contracts  for  necessaries,  by  an  infant,  not  under  the  government 
r^oAi  ^^^  parent,  &c.,  or  when  that  *  government  is  not  dulj 
*'  exercised,  the  infiint  is  bound,  and  the  parent  also.    It 

ought  to  be  remarked,  that,  however  convenient  and  useful  cer* 
tain  articles  may  seem  to  be  to  an  inEsint,  under  his  then  circum- 
stances ;  yet,  if  the  article  furnished,  is  not  one  of  those  termed, 
by  law,  necessaries,  the  in&nt  is  not  bound :  {a)  As  if  an  infknt 
be  a  ffurmer,  and,  in  his  business,  should  purchase  a  cart,  or  yoke 
of  oxen,  he  is  not  bound  by  his  contract:  Or,  if  an  infant  mei^ 
chant  should  contract  for  goods,  tiie  case  would  be  the  same. 

The  in&nt  is  bound  for  necessaries,  for  his  wife  and  his  chil* 
dren :  for,  by  law,  he  is  permitted  to  marry ;  and  therefore,  can 
enter  into  such  contracts  as  are  necessary  to  the  existence  of  tho 
relation  of  husband  and  wife.  He  is,  also,  liable  for  the  debts  of 
his  wife,  which  existed  at  the  time  of  coverture,  {b)  (1) 

The  necessary  termed  instruction,  must  be  such  as  is  suitable 
for  the  infant's  condition  in  life.  A  liberal  education  at  an  uni* 
versity,  may  be  as  proper  for  one  person,  as  a  country  school 
education  is  for  another ;  and  we  find  it  laid  down  in  Sid.,  446, 
that  instruction  in  singing  and  dancing,  was  not  necessary.  A 
change  of  manners  may,  possibly,  now  warrant  a  different 
sion. 

(a)Oro.  Jfte.,494;  Latch,  tl9;  9Stra.,10B8;  8Sa1k.,19S. 
(&)  Stra.,  168;  Bsptn.  Dig.,  161 ;  Barnes*  Notes,  96. 

(1)  Battor  9.  Bride,  1  KetcaU;  164. 
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♦CHAPTER  11.  [*2S6] 

Or  iHS  Infaki's  Pbxvilbgs  to  BEscnn)  hib  Gontbacis.    Whek 

HS  18  COHPSLLABLB  IN  ChANCSBY  TO  DO  CBBTAIK  ACTB  OB 
FBBFOBM  CBBTAIN  DuTIES;  AlH)  OF  HIB  BKINa  BOCrNB,  IF  BB 
FULFILL  BUCH  COKTBACIS,  OB  PBBFOBM  8UCH  DuTlBS,  WITH- 
OUT Compulsion;  and  how  fab  his  Pbiyilbge  extends  in 
SUCH  Cases.  Of  cebtain  Contbactb  which  Infants  may 
make,  and  the  extent  of  theib  llabiuty  on  those  con- 
tbacib;  as  in  the  Case  of  Infant  Executobs'  Mabbiagb 
Settlement  by  them.    Of  theib  Poweb  to  deyisb  Peb- 

SONAL    PbOPEBTY.       Of    THEIB     BEING    BOUND,    AFTEB     THEY 

come  of  Age,  by  batifying  those  Contbacts  which  webe 
mads  dubing  infancy. 

Thebb  are  certain  contracts  which  minors  are  capable,  at  law, 
or  chanceiy,  to  make ;  and,  also  certain  acts  which  they  are 
compellable  to  do.  If  they  make  such  contracts,  or  perform 
such  acts,  without  compulsion,  they  are  bound  by  them :  But  it 
is  always  to  be  understood  that,  if  such  contract  be  unequal,  or 
such  act  disadvantageous  to  the  minor,  he  may  rescind  it;  but  it 
most  appear  to  be  so,  or  he  cannot  avail  himself  of  his  privilege ; 
whereas,  in  ordinary  cases,  he  rescinds  his  contracts  at  pleasure ; 
and  no  inquiry  is  to  be  made  whether  they  are  fair,  beneficial 
contracts  or  not  This  rule  may  be  exemplified  by  a  variety  of 
cases:  An  infant,  being  a  joint-tenant,  or  tenan^in-common,  or 
parcener  with  others,  is  compellable  to  make  partition.  If,  then, 
such  infant  should  make  partition  which  is  reasonable,  he  cannot 
rescind  it  An  infant  mortgagee  is  compellable  to  reconvey, 
apon  the  mortgage-money  being  tendered  or  paid ;  *  and  r-^^Qg,-, 
if,  upon  the  receipt  of  the  money,  he  do  reconvey,  it  is  a  *•  -* 
valid  conveyance. 

An  infant,  who  is  a  mere  trustee  of  real  estate,  will  be  compelled 
in  chancery  to  convey  in  all  cases  where  a  trustee,  who  was  an 
adult,  would  be  compelled  to  convey,  (a)    It  is  no  objection  that 

(a)  fl  Vea.,  BW;  Com.  B«p.,  618;  8  Atk.,  417. 
45 
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the  person  is  a  fcmmt  covert;  she  will  be  decreed  to  conyey  bj 
fine.  (1)  An  infant  is  compellable  to  set  out  the  widow's  dow- 
er. (2)  I^  then,  he  do  so,  and  it  be  a  judicious  setting  out  of 
dower,  be  is  bound  by  it  So  an  infant  trustee  is  compellable  to 
give  a  discharge  for  money  paid ;  and  in  these,  and  all  cases 


(1)  2  Kent's  Oom^  243.  The  power  to  compel  him  to  convey  by  a  court  of  equitj 
qMings  horn  the  Eng^h  statute  of  7  Anne,  a  19,  which  has  been  re-enacted  in 
the  State  of  New  York.  N.  T.  Bev.  Stat,  toL  2,  p.  29i.  But  it  must  be  held  in 
trust  <m^,  or  he  will  not  be  compelled  to  convej.  If  the  decree  be  to  convey  with 
a  warranty,  it  is  error.  Bwing's  lessee  «.  Higby,  7  Ohio  Sep.,  19%  part  1.  See 
Jones  V.  Brewer,  18  Mass.  Bep.,  314. 

In  the  matter  of  Hyatt,  adm*r,  v,  Seeley,  1  Kern.  (N.  T.)  Bep.,  62,  which  vras  an 
application  to  the  Supreme  Court,  under  a  statute,  to  compel  a  specific  performance^ 
by  infant  heirs,  of  a  contract  for  the  sale  of  land,  entered  into  by  the  ancestor,  npon 
an  order  directing  the  infants  to  convey  all  their  interest  (che  deed  to  be  executed  by 
Josiah  S.  Ifitchell,  their  guardian  ad  Utern^  in  the  name  and  behalf  of  the  tnfantsX 
it  was  left  as  questionable  (per  Selden,  J.)  whether  the  heir  could  be  required  to 
convey,  by  a  deed  containing  personal  covenants,  when  the  ancestor  had  contracted 
to  convey  with  covenants  of  title. 

Upon  this  point  the  court  say:  "If  they  are  to  be  bound  by  covenants  at  aU,  it 
should,  obviously,  be  to  the  same  extent  only  as  they  would  liave  been  bound  1^ 
the  covenants  of  the  ancestor,  had  the  deed  been  executed  by  him — a  liability 
which  would,  of  course,  be  limited  by  the  amount  of  their  inheritance  from  the 
ancestor,  and  should  be  so  expressed  in  the  deed  executed  by  the  heirs." 

But  where  the  order  of  the  court  directs  the  infants  to  convey  merely  their  int^ 
rest,  personal  covenants  inserted  in  the  deed  on  their  behalf  are  void.  It  was  held 
that,  as  there  was  no  order  or  decree  of  the  court  requiring  them  to  execute  a  deed 
with  covenants,  they  could  make  no  covenants,  for  they  clearly  had  no  power  to 
bind  themselves,  nor  their  guardians,  by  vciuirdcBry  covenants  entered  into  withont 
the  order  and  direction  of  the  court. 

The  infant  heir  of  a  vendor  is  bound  to  fulfill  his  contract  for  conveyance,  and 
may  be  decreed  to  do  so^  notwithstanding  his  minority.  Hill  v.  Bissegien,  17  Barb., 
162. 

In  St  Clair  v.  Smith,  3  Ohio  Bep.,  365,  it  was  held  distinctly  that  infanta  are  not 
capable,  in  law,  of  making  covenants  to  bind  themselves,  and  that  a  court  of  chan- 
cery has  no  power  to  decree  them  to  do  it  The  jurisdiction  of  the  court  of 
chancery,  in  l{ew  York,  in  directing  the  sale  of  infants'  estates,  is  derived  exdn* 
sively  from  the  statute.  Bogers  «.  Dill,  6  Hill,  416.  In  this  case,  an  order  made 
for  the  sale  of  an  infant's  contingent  remainder  was  held  to  be  without  the  joiis- 
diction  of  the  court  of  chancery. 

(2)  Oo  Litt,  172,  a.    And,  therefore,  if  he  be  a  tenant-m-connnon,  he  may : 
a  reasonable  partition.  Barrington  v.  Clarke,  2  Penn.  Bep.,  116.    And  he  may 
diarge  a  mortgage  on  a  full  payment  of  the  mortgage-debt 
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wben  be  is  compellable  to  do  an  act,  if  he  do  it  without  oompnl- 
monj  he  ia  not  at  liberty  to  reaoiDd  it  (a)  (1) 

SOf  too,  an  infimt,  at  the  age  of  seventeen,  can  act  as  an  exe- 
cutor ;  (6)  and  his  acts  respecting  the  testator's  estate  are  as  bind- 
ing upon  him  as  on  other  executors,  unless  the  act  done  will 
create  a  devastavit^  and  subject  him  to  loss  out  of  his  own  estate : 
in  such  case  he  may  have  his  privilege.  If  an  executor,  who  is 
an  adult,  should  discharge  a  debt  due  to  the  estate,  without  having 
received  the  money,  yet  he  would  be  answerable,  for  the  debts 
were  assets  in  his  hands;  and  he  would  be  without  any  remedy, 
having  discharged  the  debt  The  case  of  the  infant  executor 
would  be  different :  he  would,  indeed,  be  answerable  for  the  debt, 
as  assets,  but  he  would  not  be  bound  by  his  discharge ;  for,  if 
be  were  bound,  it  would  create  a  devastavit:  But  if  he  had 
received  the  debts,  his  discharge  would  be  as  binding  upon  him 
as  upon  an  executor  who  was  an  adult  Gro.  Gar.,  490 ;  2  Bur., 
1027;  Moore,  177,  852;  Co.  Litt,  172. 

An  infant  can  enter  into  the  contract  of  marriage,  the  male 
at  fourteen,  and  the  female  at  twelve ;  and  such  contract,  if  cele- 
brated according  to  the  usual  ceremonies,  is,  indisputably,  a  valid 
marriage.  If  celebrated  before  that  period,  it  may  be  receded 
fiom  by  dther  party ;  but  *  needs  no  renewed  celebration  p^^o^n 
if  the  parties,  after  they  arrive  at  that  age,  cohabit  to-  *-  ^ 
gether  as  man  and  wife.  (2) 

(^  S  Bar.,  1801;  Co.  Litt.,  119.  0)  8  Bur.,  1794. 

(1)  The  doctrine  of  the  common  law  dearly  18,  that  he  maj  act  as  executor. 
T6U  on  Ex.,  31 ;  Olt  Sx.,  214;  3  BL  Com.,  563.  But  it  ia  queBtionable  how  far 
tfaia  docirioe  ia  adopted  in  the  United  States.  In  Vermont,  when  he  is  named 
csecotor,  administration  with  the  will  annexed  will  be  granted,  during  hia  minoritj 
ndeia  there  ahall  be  a  co-executor  who  shall  accept  the  trust  and  giro  bond.  B.  EL, 
Ti,  1839,  p.  260.  In  New  York,  also,  he  is  declared  incapable  of  acting  either  as 
sdminislrator  or  executor.  2  Bey.  Stat.,  N.  T.,  p.  69.  And  such  is  belieTed  to  be 
the  law  of  Ifaasachusetts,  Bhode  Island,  and  Missouri  In  Maryland,  he  may  act 
as  executor  at  the  age  of  eighteen.  But  he  is  not  liable  for  a  dwcutovtt  2  Kent* a 
Com.,  242. 

(2)  This  subject  haa  been  fully  discussed  in  a  former  chapter.  The  provisions  of 
the  common  law,  establishing  the  age  of  consent  at  14  in  males  and  12  in  females, 
Iwvs  not  been  adopted  in  aQ  the  United  States.  For  the  ageaof  consent,  as  eetab- 
lUbsd  by  courts^  or  legislatiTe  emictments,  in  the  several  States,  «m  <m^  note  t» 
aaarginal  page  200. 
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That  minors  may  marry,  by  tlie  English  law,  before  they  are 
capable  of  consent,  is  indisputable.  They  may,  indeed,  when 
they  become  capable  of  assenting  and  dissenting,  dissent  to  the 
marriage,  and  render  it  invalid ;  but  until  that  time  arrives,  they 
may  legally  intermarry.  This  is  a  singular  case,  that  marriage 
should  take  effect,  without  a  contract  between  the  parties ;  for 
there  can  be  no  contract,  where  there  is  no  capacity  to  contract 
In  1  Boll.  Abr.,  841,  there  is  a  case,  where  a  wife,  being  only 
eleven  years  of  age,  did  then  disagree  to  the  marriage;  and  the 
husband,  being  then  of  the  age  of  consent,  married  another 
woman,  and  by  her  had  a  child.  Such  child  was  adjudged  to 
be  a  bastard,  because  the  former  marriage  continued  valid; 
for,  the  first  wife,  when  she  dissented  to  the  marriage,  had  nol 
arrived  to  the  age  when  she  could  dissent  A  marriage  at  such 
a  tender  age,  has  not  been  heard  of  in  Connecticut,  I  believe; 
and  I  cannot  suppose,  that  such  marriage  would  be  considered 
valid.  In  consequence  of  this  power  in  infiints  to  contract,  mar- 
riage settlements,  that  have  been  made  by  infants,  when  reason- 
able, have,  in  chancery,  been  held  valid ;  being  considered  as 
accessory  to  the  principal  contract  The  truth,  is,  in  the^  cases, 
the  chancellor  is  considered  as  guardian  to  all  the  infants  in  the 
kingdom;  and  takes  such  care  of  them  as  his  discretion  dictates, 
firee  from  the  control  of  the  common  law.  To  ascertain,  with 
precision,  in  what  cases  the  chancellor  enforces  marriage  settle- 
ments, by  infants,  so  as  to  form  a  general  rule,  I  find  impossible. 
That  they  have  done  it,  in  a  variety  of  instances,  is  certain.  I 
will  refer  the  reader  to  the  cases  on  the  subject,  which  I  have 
examined,  and  leave  him  to  form  his  own  conclusions.  The 
estate  of  a  female  infant  was  bound  by  a  marriage  settlement,  as 
appears  *  fix>m  the  case  of  Seys  and  Pierce,  reported  in 
L^^^J  3  Atk.,  816. 

The  same  doctrine  is  mentioned  in  2  Yem.,  601.  (a)  The 
agreement  of  a  female  infiint  was  inferred  from  circumstances, 
and  she  was  bound;  but  in  all  these  cases,  the  settlement  must 
be  with  consent  of  the  parent  and  guardian.  The  power  of  infants 
to  consent  to  marriage,  is  under  the  like  restrictions.  Their  con- 
sent is  not  valid,  without  the  consent  of  parents.    It  must  like- 

(a)8Mod.,  im. 
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wiie^  be  remarked,  that  such  settlements,  by  infants,  will  not 
biiid  them,  unless  they  are  perfectly  fair  and  reasonable.  In 
every  case,  where  there  is  an  inadequacy,  a  court  of  chancery 
will  refuse  to  sanction  them.  The  point,  that  a  female  infant  is 
bound  by  her  covenant,  in  equity,  to  settle  her  estate,  where 
there  is  a  competent  provision  made  for  her  by  her  husband,  and 
her  parents  have  consented  to  such  covenant,  seems  to  be  settled 
in  a  case  reported  in  2  P.  Wms.,  243. 

That  a  female  in&nt  may  bar  her  dower,  by  accepting  a  join- 
ture, is  indisputable,  (a)  It  would  seem,  from  the  above  state- 
ment of  authorities,  that  it  might  be  fairly  concluded,  that  the 
point  was  settled,  that  a  female  infitnt,  under  the  restrictions  before 
mentioned,  would  be  bound  by  an  agreement  made  before  mar- 
riage to  settle  her  estate.  There  is,  however,  some  doubt  thrown 
upon  this  subject,  (6)  from  the  opinion  of  Lord  Hardwicke,  in 
8  Atk.,  613,  where  he  says,  that  the  case  in  2  P.  Wms.,  243,  is 
going  a  great  way ;  and  is  still  involved  in  greater  obscurity,  by 
the  opinion  of  Lord  Thttrlow,  where  he  says  that  the  real  estate 
of  a  female  infant  is  not  bound  by  her  agreement,  unless  she  take 
possession  of  the  jointure,  after  her  husband's  death,  and  then 
ratifies  it  by  her  own  act;  (c)  and  that  it  is  immaterial  whether 
the  provision  for  her  that  induced  the  settlement,  is  competent 
or  not  (1) 

(a)  Bio.  Fir.  Oa.,  nO;  Vm.,  BS.         (^)  8  Atk.,  618.         (fi)  8  Bro.  In  Ctn. 

(1)  Whether  a  female  infant  can  bind  her  property  by  an  ante-nuptial  settlement^ 
SMj  be  prottotmeed,  upon  very  high  authority,  an  unsettled  question.  2  Kent's  Com., 
iiS.  The  eases  of  Stooombe  v.  Glubb,  2  Brown,  5i5 ;  Strickland  v.  Croker,  2  Gas. 
in  CbMn^  211;  {md  Warburton  v.  Lytton,  cited  in  4  Bra,  440,  are  authorities  to 
sustain  such  a  settlement  But  in  Drurj  v.  Drury,  1  Eden's  Bep.,  39,  it  was  held 
{hat,  notwithstanding  a  jointore  was  settled  upon  an  infant^  she  might  elect  to  waive 
her  jointure  and  take  her  dower;  whfle  in  McCartee  v.  Teller,  2  Paige's  Rep.,  511, 
it  was  held  that  a  legal  jointure  settled  on  an  infant  was  a  good  bar  of  dower.  Mil* 
ner  «.  Lord  Harewood,  18  Ves.,  269,  is  another  strong  authority  against  the  validity 
of  settlements  made  by  female  infanta  It  was  there  held  that  she  was  not  bound 
by  her  agreement  to  settle  her  real  estate  upon  marriage,  if  she  did  not,  when  of 
age,  dkooee  to  ratify  it;  and  that  nothing  but  her  own  act  after  the  period  of  ma- 
jority could  fetter  or  affect  it  The  cases  of  Gape  v.  Adams,  1  Desaus.,  567 ;  Tubb 
ft.  Ardier,  and  Bandolph  v.  Bandolph,  3  Hen.  &  Munf.,  399,  support  the  opposite 
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r*9<iQl  *  ^^®^®^  *  "^®  infimt  would  be  bound  by  his  iiMff- 
*-  -*  riage  settlementi  aeems  to  be  more  uncertain;  bat  I  can- 
not  conceive  of  any  imaginable  reason  why  he  should  not  be 
bound  in  all  cases  where  a  female  in&nt  i&  (1.) 

I  find  that  in  the  case  of  Lavender  v.  Blackstone,  cited  ia 
Boberts  on  Fraudulent  CSonveyances,  that  a  promise,  made  by  aa 
infant,  on  his  marriage,  to  settle  his  estate  on  his  wife,  when  of 
age,  was  a  sufficient  consideration  to  support  the  settlement  after 
marriage.  There  is  a  case  in  Pre.  in  Can.  where  a  male  in&nt 
covenanted  with  his  intended  wife,  who  was  an  adult,  that  her 
estate  should  be  settled  in  a  certain  manner;  and  he  was  bound 
by  this  covenant 

It  has  been  decided,  that  a  male  in&nt's  lease  for  life  binds 
him ;  yet,  it  is  said  by  Powell,  that  there  is  no  decision  of  chan- 
cery, that  a  male  infimt  can  bind  his  real  estate,  by  maniage 
settlements,  (a) 

An  infant  can  dispose  of  his  personal  property  by  will,  though 
at  what  age  the  infant  shall  possess  this  power,  seems  uncertain. 
Some  have  said,  that  at  twelve  in  females,  and  fourteen  in  males: 
Others  have  said,  generally,  that  when  an  infant  arrives  to  fif- 
teen years  of  age,  such  infant  may  dispose  of  personal  property 
by  will,  {b)  Others  have  fixed  on  seventeen  years  of  age  as  the 
proper  time.  If  the  civil  law  governs,  which,  1  think,  is  proba- 
ble, seventeen  years  is  the  true  time.  If,  then,  an  infant  make 
a  will  of  his  personal  property,  at  this  age,  and  in  such  will 
direct  his  debts  to  be  paid,  his  executor  is  a  trustee  for  the  pay- 
ment of  debts  contracted  by  the  testator  during  his  infancy;  for 
these  debts,  so  given,  are  so  many  l^acies  to  the  debtors,  by 
the  testator,  (c)  (2) 

(a)  Fondb.,  08, 70. 

(6)9Ver.,4ao^  104 ;  1  Mod., S18 ; Pre.  to Gu.,  816 ;  1  Bl., 400. 

(c)  Com.  Dig.,  a 

(1)  See  Atherton  on  Marriage  Settlements,  43,  46. 

(2)  Such  was  the  doctrine  of  the  common  law.  3  Black.  Cool,  497.  Axnold  t . 
Earle,  Rep.  temp.,  see  voL  II,  p.  529.  But  it  has  beoome  the  subject  of  statate 
regulation  in  seyeral  of  the  states.  In  Vermont,  the  power  of  an  infant  to  make  a 
valid  will  is  taken  awaj,  and  none  but  a  person  of  fVUl  age,  and  «ound  mind,  osa 
make  a  valid  testamentary  disporition  of  his  property.  Bev.  Stat  of  Vt,  18S9,  p. 
354.    In  Vuiginia^  the  required  age  is  eighteen;  in  New  Yorlc,  eighteen  in  malMt 
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In  Connecticut^  this  is  regulated  by  statute ;  and  a  minor  must 
be  at  the  age  of  aeventeen,  before  he  can  dispose  of  his  personal 
property. 

*  At  common  law,  an  infiint  can  elect  a  guardian  at  p^ojAi 
fourteen  years  of  age,  if  a  male ;  if  a  femalci  at  the  age  of  '-  ^ 
twelve  years,  (a) 

Although  a  minor  is  not  bound  by  his  contract;  yet,  if  he 
promise  to  fulfill  it,  after  he  arrives  at  full  age,  he  is  bound  (1) ; 

MVoiidb.,74;ClLB6p.,66;lIq.Oa.,Abr.,Sai;lT.B6p^,M8;9Vent.,908;  lBtnt.,600. 

and  Bxteen  in  females;  in  HaaaachufleitB  and  Connecticut,  eighteen.  Bev.  Ck>de 
of  Virginia^  324;  N.  Y.  Bey.  Stat,  toL  II,  p.  60;  Bey.  Stat  ICaaa,  1836;  Stat 
Conn.,  ISai. 

(1)  It  haa  been  qneaUoned  whether,  in  the  caae  of  a  yoidable  contract,  it  ia  not 
aaoenarj  for  the  iufSudt^  on  attaining  his  nugorlty,  to  aignil^  his  ayoidance  of  it 
BaiiMa  «.  Blogg,  8  Taunt,  36.  But  the  established  doctrine  now  is,  that  a  yold- 
aUe  contnct  only  becomes  binding  on  the  infant  when,  on  attaining  his  majoritj, 
be  does  some  act  amounting  to  a  ratification  or  aiflrmance  of  it  Byelyn  r.  Chiches- 
ler,  3  Burr.  Bep.,  1717;  Hubbard  v.  Oummings,  1  GreenL  Bep.,  11.  In  South 
OuoliiM  it  ia  held,  that  a  simple  dedaration  of  the  infSuit,  on  coming  of  age,  is  not 
a  anfllcimt  conflnnation  of  hia  yoidable  contract,  unless  accompanied  with  some 
act  which  raoognises  the  yalidify  of  the  obligation.  Ordinary  v.  Wheny,  1  Baylies' 
Bepi,  38. 

A  new  promise,  made  by  an  infant  after  he  becomes  of  tail  age,  must  possess  all 
the  ingredientB  of  a  complete  agreement,  to  enable  a  creditor  to  reooyer.  Hodges 
«.  Hunt,  22  Barb.,  160;  Conklin  «.  Ogden,  1 1nd.,  663. 

A  ban  adaiowledgment  of  a  debt  was  held  sufficient  to  take  it  out  of  the  statute 
of  limitations,  though  to  make  the  contract  binding  there  must  be  a  promise  to  pay. 
Wilooz  9.  Boath,  12  Conn.,  660.  But  in  Pennsylyania  it  was  held,  that  a  promise, 
after  coming  of  age^  to  pay  ^  as  £ut  as  he  got  able,"  did  not  take  the  case  out  of 
the  statute  of  limitationa,  and  would  not  support  an  action  without  proof  of  ability 
lo  pay.  Chandlea  v,  Qloyer's  AdmY,  32  Penn.,  609.  See,  also,  Thomkins  v. 
Brown,  1  Denio  (H.  Y.X  34*7 ;  Everson  tr.  darpeuter,  1*7  Wend.,  419. 

In  Vermont^  all  contracta,  whether  executed  or  not,  if  not  for  necessaries,  may 
be  avoided  by  him,  unless  he  has  affirmed  them  after  arriying  at  fUll  age.  Abell  v. 
Warren,  4  Vt  Bep.,  149.  But  all  contracts,  merely  yoidable,  will  bind  him  after 
beooBUBg  of  full  age,  unless  he  disaffirm  them  within  a  reasonable  time  thereafter. 
Bidiardson  tr.  Bori^t,  9  Vt  B.,  368.  The  same  principle  is  also  recognized  m 
Bigdow  V.  Kinney,  3  Vt  Bep.,  363.  In  Pennsylvania,  some  distinct  act  on  the 
part  of  the  infant  in  affirmance  of  an  executory  contract  after  becoming  of  full  age, 
ia  necessary  to  bind  him.  Curtin  v.  Patton,  11  Serg.  k  Bawle,  306;  H'Ginn  v. 
Sbaeffer,  7  Watts'  Bep.,  412.  Such,  also^  is  the  doctrine  in  Massachusetts.  Oliver 
«.  Houdlet,  13  Mass.,  237 ;  Baker  v,  Lovett,  6  Mass.,  78 ;  Boston  Bank  v.  Chamber- 
kio,  16  Hass.,  220;  Whitney  v.  Datch,  14  ibid.,  467.    The  doctrine  of  the  common 
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and  it  is  to  be  remarked,  t]iat  a  suit  against  him,  in  smk  cases,  is 
not  brought  upon  the  new  promise,  but  on  the  original  contract, 
or  security ;  and  if  to  such  suit,  there  be  a  plea  of  in&ncj,  the 
force  of  this  plea  is  avoided,  bj  setting  out  in  the  replication  the 
new  promise.    This  rule,  now  laid  down,  is  applicable  to  all 

law  is  the  iame  wfaidi  obtiins  in  New  Hampnhire  and  South  Oarolina.  Tii^ii^n^  «. 
EatOD,  10  N.  H.  Bep.,  661 ;  Aldrich  v.  Qrimes,  ibid.,  194;  Hojt  v.  Underbill,  ibid^ 
220;  Bainsford  r.  Bainaford,  1  Spears'  Eq.  Bep.,  385 ;  Williams  v.  Moor,  11  Meee. 
&Wel8.,  266. 

The  proper  course  undoubtedly  is  for  tbe  infant  to  gfive  notioe  of  his  disafllrm- 
ance,  in  all  cases,  where  he  does  not  intend  to  stand  by  his  oontract|  for  his  con- 
flrmation  migfat  possibly  be  inferred  against  him  after  he  had  been  of  age  a  reason- 
able time,  either  from  positive  acts  in  favor  of  the  contract,  or  from  his  tadt  assent 
under  dronmstaaoes  not  to  excuse  his  silence. 

As  to  whs*  acts  will  constitute  a  disaflftrmanoe,  in  the  case  of  a  deed,  it  was 
held,  that  an  entry,  suit  or  action,  or  subsequent  conveyance,  was  such.  Drake  v. 
Bamsey,  6  Ohio  Bep.,  261 ;  Bredcenridge  v.  Ormsby,  1  J.  J.  Marshy  262. 

It  was  held,  in  New  Yori^  that  before  suit  can  be  brought  by  an  individoal  to 
recover  possession  of  lands  conveyed  by  him  during  infancy,  he  must  make  an  en- 
try on  the  lands,  and  execute  a  second  deed  to  a  third  person,  or  give  notioe  of  Ins 
intention  not  to  be  bound  by  the  first  deed,  or  do  some  other  act  of  eqoal  notoriety 
in  disaffirmance  of  it  Yoorhies  v,  Yoorhies,  24  Barb.,  150.  He  may  disaffirm  the 
deed  by  a  conveyance  to  another  person  on  arriving  at  full  age.  Pitcher  v.  Li^- 
eodc,  1 1nd.,  398;  Peterson  v.  Laik,  24  Kis.  (3  Jones),  641.  And  it  was  held,  also^ 
in  Pitcher  v.  Layoock,  Mpro,  that  it  is  not  requisite  to  such  disaffirmance,  that  lie 
first  restore  the  purchase-money.  By  the  statute  of  1846,  in  ICaine,  a  satislkctioa 
of  a  contract  by  a  person  on  coming  of  age,  must  be  in  writing  to  bind  him.  Thmv 
low  V.  Gilmore,  40  Maine,  878.  A  mortgage  executed  by  an  infant,  like  other 
executed  contracts  of  inflmts,  is  valid  until  some  act  is  done  by  him  to  avoid  it: 
And  held,  also^  that  the  subsequent  execution  of  a  deed  of  the  mortgaged  premiaea 
to  a  third  person,  without  refbrring  to  the  mortgage,  will  not  amount  to  a  ratifioa^ 
tion  of  the  mortgage.  Palmer  r.  Miller,  46  Barb.,  399. 

It  has  been  held  that,  mere  aoquieso^oe  for  years,  aflbrded  no  proof  of  a  ratifica- 
tion, in  the  case  of  the  conveyance  of  real  estate  by  the  infant  There  must  be  a 
positive  act  for  that  purpose,  after  the  infant  becomes  of  age.  Boody  v.  IDnney, 
10  Shep.,  61t.  And,  though,  lapse  of  time  might  fbmish  evidence  of  acquiescence^ 
it  would  not  deprive  the  infant  of  the  ri^ht  to  avoid,  until  the  statute  of  limitafiona 
took  eflbct  Brake  tr.  Bamsey,  6  Ohio  Bep.,  261. 

The  enjoyment  of  any  benefit,  profit  or  privilege,  under  a  contract,  after  attaining 
fbll  age,  will  have  the  effbct  to  confirm  it  Wheaton  v.  Bast,  6  Yerg.,  41 ;  OiDett 
V.  Stanley,  1  Hill,  121 ;  Philips  v.  Green,  6  Muuroe,  344;  and  the  act  of  avoidanca 
must  take  place  after  the  infant  has  become  of  age.  Bool  v.  Abix,  It  Wend.,  119. 

It  was  held,  hi  the  case  of  Jones  e.  The  Phoenix  Bank,  4  Seld.  (N.  Y.)  Hep., 
234,  that,  when  a  person,  during  his  minority,  submitted  a  daim  to  arbitratioii, 
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Cftses  where  the  original  contraot,  or  the  security  for  such  coa- 
tract^  is  voidable ;  only,  if  the  secarity  be  void,  the  suit  cannot 
be  founded  on  that;  but  resort  must  be  had  to  the. original  con- 
tract^ if  that  be  valid.  If  the  original  contract  be  void,  no  suit 
can  be  maintained ;  but  if  a  suit  can  be  maintained  in  such  case, 
it  must  be  brought  on  the  new  promise ;  and  he  is  bound  only 
to  the  extent  of  the  new  promise,  in  any  case :  As,  for  instance, 


ana  on  an  award  being  made  in  his  fayor,  and  paid  to  his  guardian,  his  receiving 
the  moD07,  after  he  became  of  age,  is  an  affirmance  of  the  submission,  and  will  bar 
the  (dairn. 

The  Cour^  in  this  case,  recognise  the  doctrineof  Delano  v.  Blake,  1 1  Wend^  86, 
which  was  a  case  of  acquiescence,  by  neglect  The  plaintiff,  an  infant,  in  that  casa^ 
receiTed  a  note  in  part  payment  for  his  labor.  He  kept  the  note  eight  months  after 
he  became  of  age,  and  then  tendered  it  back  to  the  defendant,  and  demanded  pay- 
ment for  his  work,  the  maker  of  the  note  having  become  insolvent  The  Court 
hdd  thati  the  retaining  of  the  note  by  the  infant^  after  he  became  of  age,  for  that 
length  of  time,  was  a  ratification  of  the  contract  and  he  could  not  recover  for  hia 
work. 

In  the  case  of  Bostwick  v.  Atkins,  8  Comst,  63,  it  was  held  that,  where  a  sato 
was  made  beneficial  to  the  ward,  atwluch  he  was  present,  and  yrho^  instead  of  re- 
pudiating it)  snfTefed  eighteen  years  to  elapse  after  he  became  of  age,  without  fm- 
peaehing  the  oonveyance,  during  which  time  the  title  had  passed  into  the  hands  of 
inaooent  parties,  that,  he  must  be  deemed  to  have  affirmed  the  sale. 

To  render  a  subsequent  conveyance  by  an  infant^  after  he  becomes  of  age,  an  aot 
of  dissent  to  the  prior  deed,  it  must  be  so  inconsistent  with  it,  that  both  deeds  can- 
not pioperiy  stand  together.  Eagle  Fire  Ins.  Co. «.  Lent,  6  Paige,  63^. 

In  an  action  for  calls  on  railway  shares,  defendant  pleaded  infancy  at  the  time 
the  sharea  were  granted,  and  at  the  respective  times  of  making  the  calls.  Held, 
on  general  demurrer,  tliat  the  plea  was  bad  for  want  of  an  averment,  that  the  de- 
fendant liad  repudiated  the  contract^  or  that  he  continued  a  min<»r.  The  North 
Western  Railway  Ca  r.  IficUichael,  6  Ex.,  114. 

It  was  held,  in  Lessee  of  Tucker  v.  Morelaod,  10  Peters,  69,  that  an  infant  may 
avoid  hia  deed  or  contract  in  different  ways.  He  may  avoid  it  by  matter  in  paia, 
as  (^  a  feoflfanent  and  entry  by  the  infant ;  and  by  ple%  as  in  the  case  of  a  bond ;  and 
again,  by  suit,  as  where  he  disaffirms  a  oontract  made  for  the  sale  of  his  chattel^ 
and  sues  fbr  the  chattel^;  sometimes  by  a  writ  of  error,  as  where  he  has  levied  a 
fine  during  his  nonage ;  sometimes  by  a  writ  of  audita  gutrtla,  aa  where  he  has  ac- 
knowledged a  reoognizance,  statute^  st^le  or  merchant;  sometimes,  as  in  case  of 
the  alienation  of  his  estate,  by  a  writ  of  entry,  dwnh  fuit  infra  a^etatem,  after  his 
arrival  at  age.  Lessee  of  Tucker  v.  Moreland,  10  Peters,  69. 

A  married  woman,  who  is  a  minor,  and  who  joined  in  a  mortgage  of  her  real 
ealatn,  ma^,  in  a  suit  to  foredoee^  plead  infiEmcy  during  her  minority.  Schneider  v. 
Staihr,  20  Kis.  (6  Bennett),  169. 
46 


862  beete's  domestic  belatioks. 

when  the  promiae  is  to  pay  one-half  of  the  original  debt,  onlj 
one-half  can  be  reoovered.  (a) 

So,  too,  if  an  infitnt  lease  lands,  and,  after  he  oome  of  age, 
receive  rent,  this  is  equivalent  to  an  express  promise,  that  the 
lease  shall  stand;  and  the  infimt  is  bound  thereby:  and  so, 
too,  if  the  in£uit  were  the  lessee,  and,  after  he  comes  of  full  age, 
pays  the  rent,  this  is  an  affirmance  of  the  lease ;  and  he  cannot, 
afterwards,  rescind  it  {b)  The  rule  is,  if  the  infimt^  after  he 
comes  of  age»  waives  his  privilege,  by  words  or  acts,  he  confirms 
the  contract 

There  is  a  case  in  8  Atk.,  34,  to  this  effect;  where  an  infant, 
when  at  school,  purchased  liquors ;  and  when  he  came  of  age, 
he  gave  his  note  for  them  in  the  sum  at  which  the  seller  sold 
them:  the  seller  never  producing  any  account,  the  court  directed 
the  note  to  be  given  up.  This  seems  to  be  extending  the  privi- 
r»S4.n  ^®8®  ®^i^'^^^®y*^y^'^d^*s^**'i^li^**s;  for  in  ordinary 
cases,  when  an  infant  comes  of  age,  and  promises  to  ful- 
fill a  contract  made  during  his  minority,  he  is  bound  so  to  do. 
It  is  true,  the  non-production  of  the  account  might  afford  evi- 
dence of  fraud  in  the  seller ;  but  it  is  not  such  a  fraud  as,  in  ordi- 
nary cases,  chancery  would  relieve  against,  where  a  person  is 
as  competent  to  take  care  of  himself,  as  any  adult  is  supposed 
to  be. 

There  are  to  be  found  a  variety  of  cases  in  books,  where 
infants  have  been  held,  in  chancery,  bound  by  their  contracts, 
by  which  they  have  received  to  themselves  great  advantage; 
and  if  they  were  not  bound,  a  fraud  would  be  practised  upon 
them.  This  is  exemplified  in  the  case  of  an  infant,  who,  when 
his  father  was  about  to  make  a  settlement  of  part  of  his  real 
estate  upon  a  younger  son ;  to  prevent  it,  promised  his  father  that 
if  he  would  not  make  such  settlement,  and  would  suffer  the 
estate  to  descend  to  him,  he  would  pay  his  younger  brother  £100. 
The  fiither,  relying  on  the  engagement  of  his  eldest  son,  desisted 
from  the  intended  settlement  In  this  case,  chancery  compelled 
the  infant  to  pay  the  £100. 

In  the  case  of  an  infant  devisee,  to  whom  lands  were  devised, 
charged  with  the  payment  of  portions  to  the  other  children  of 

(cO  Bq».  nig.,  IM.  (»)Stn.,iM;  SVenL,m;  Sid.,66;  Gro.  Jae.,aOL 
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ihe  deviaor,  and  the  in&nt  ofibred  other  lands  for  the  secoritj  of 
the  portion,  which  proposal  was  accepted  by  the  guardians  of  the 
diildren;  the  devisee  shall  be  bound  bj  his  offer,  unless  he 
letnct  it  immediately  upon  his  coming  of  age.  (a)  The  real 
ground  on  which  this  interference  of  the  chancellor  takes  place, 
is^  that  an  in&nt  ought  not  to  reap  any  benefit  from  his  fraud ; 
and  that)  in  point  of  equity,  he  is  as  much  obliged  to  abide  the 
oonaequences  of  practising  fraud,  as  if  he  were  an  adult.  (1) 

*  It  IB  said,  that,  in  a  court  of  law,  an  iniant  is  not  liable  r^Aoi 
for  his  fraud  in  a  contract  An  attentive  consideration  to  ^ 
this  subject,  which  I  will  endeavor  to  bestow  in  its  proper  place, 
I  flatter  myself  will  lead  us  to  conclude,  that  such  a  rule  is  op- 
posed to  principle ;  and  notwithstanding  the  decisions  on  this 
subject,  yet  the  opinion  of  some  eminent  and  profound  lawyers 
will  warrant  us  now  to  consider  it  questio  veocaiOj  open  to  discus- 
sion. Instances  are  to  be  found,  which  did  not  relate  to  marriage 
settlements,  where  courts  of  chancery  have  decreed  infants  to 
fulfill  contracts,  when  found  to  be  beneficial  to  them  {b)    No  rule 

(a)  1  Vond.,  70, 71 ;  9  Mod.  ,«;Slq.Ca.A1>.,4»;lBr.|]i  Gul,  dSk 
0)lBq.Ga.  Abuser. 


(1)  The  privileges  extended  bj  the  law  to  infants,  are  intended  for  their  proteo- 
tioQ  salfilj,  and  not  to  be  need  as  means  of  oppression  against  those  with  whom 
thej  may  have  dealings.  They  are,  therefore,  bound  by  their  oontracts,  to  the 
sxtBntoftheoonsideratioQ  they  have  reoeived;  and  when  they  avoid  their  exe- 
catMl  contracts,  on  becoming  of  ftill  sge,  they  must  restore  the  consideration  which 
they  have  received.  Hamblett  v,  Hamblett,  6  N.  H.  Bep.,  339;  Badger  v.  Phin- 
ney,  16  Msss.  Bep.,  369;  Boof  «.  Stafford,  7  Cow.  Bep.,  179.  Thus,  where  he 
obtained  goods  upon  the  false  representation  that  he  was  of  age,  he  was  suffered  to 
avoid  payment  upon  plea  of  infancy ;  but  the  vendor  was  held  entitled  to  reclaim 
the  goods  as  having  never  parted  with  his  property  in  them.  Badges  v.  Phinney, 
at  np.  And  there  is  a  distinction  made  between  executory  and  executed  contracts, 
as  in  the  case  of  Craighead  9,  Wells,  21  Mis.  (6  BennettX  404^  where  it  was  held, 
that,  in  an  action  for  a  breach  of  contract  to  labor  for  the  plaintiiT  a  given  time  In 
Oolifbmia  in  consideration  of  an  outfit  flimished  by  the  plalntifi;  the  plea  of 
la&ncy  was  a  valid  one,  although  there  had  been  no  offer  to  restore  the  cost  of  the 
outfit  It  was  held  in  Vermont,  thaX  in  a  suit  by  an  infant  for  the  consideration 
of  a  contract  avoided  by  him,  he  must  show  a  return  of  the  property  sold  to  him, 
if  U  remabu  in  his  posMMum,  but  its  entire  eonsumption  or  grecU  deterioration  by 
him  is  no  defence  to  the  action.  Price  v.  Furman  1  Williams  (Vt  Bep.),  268.  But 
l»!d,  in  Kentucky,  that  an  in&nt  cannot  resoind  a  contract  and  bring  an  action  to 
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can  be  laid  down,  in  such  cases,  to  what  extent  chancery  will  go. 
The  chancellor  seems  to  act  as  guardian  of  the  infant,  and  to 
exercise  an  aathoritj  not  strictly  compatible  with  the  general 
principles  of  law.  (1) 


recover  the  vdlae  of  the  property  parted  with,  without  restoring  to  the  otiier  party 
the  valae  with  which  he  parted.  Bailey  v.  Bamberger,  11  B.  Mod.,  113.  So  if  he 
receive  a  deed  of  land,  and  execute  a  mortgage  to  secure  the  purchase-money,  be 
cannot  avoid  the  mortgage  and  affirm  the  deed.  Bichardaon  «.  Boright^  9  Yt.  Sep., 
368. 

Whether  an  infant  can,  during  minority,  bring  a  bill  In  equity  to  rescind  a  pur- 
chase of  chattels,  and  for  a  return  of  the  notes  and  chattel  mortgage  given  by  him 
to  secure  the  purchase-money,  may  be  doubtful ;  but  If  he  can,  and  he  relies  on 
fraud  of  the  defendant,  practised  by  reason  of  the  plaintiff's  tender  age,  the  burden 
of  proving  this  is  upon  him,  and  the  terms  of  the  rescission  ynil  be,  that  the  plain- 
tiff return  the  property  and  pay  the  defendant  such  sums  as  equal  the  deterioration 
in  the  property  caused  by  the  plaintiff's  use.  Gray  v.  Lessmgton,  2  Bosw.  (N.  T. 
Superior  Court),  257. 

A  minor  has  a  right  to  avoid  a  special  agreement  entered  into  for  personal  BO^ 
vices  and  not  for  necessaries,  and  recover  a  reasonable  compensation  for  the  work 
which  he  did,  after  allowing  for  any  izgury  which  the  plaintiff  sustained  by  the 
avoidance  of  the  contract  Lowe  v.  Sinklear,  27  Mis.  (6  Jones),  308.  But  in 
Whitemarsh  v.  Hall,  3  Denio  (N.  Y.),  375,  it  was  held,  that,  if  an  infant  contract  fhr 
a  certain  time  and  abandon  it,  he  may,  by  his  next  friend,  recover  the  actual  value 
of  his  labor ;  and  the  employer  can  claim  no  damages  by  way  of  recoupment  for  the 
avoidance  of  the  contract.  An  infant^  who  receives  property  under  a  contract  of 
mle  to  him,  and  then  surrenders  it  to  the  seller,  intending  to  give  up  aU  his  inte- 
rest in  it,  cannot  afterwards  avoid  such  surrender  and  retake  the  property  from  the 
possession  of  the  seller.  Edgerton  v.  Wolfe,  6  Gray  (Mass.),  453. 

An  inlknt  contracted  with  an  adult  for  the  sale  of  a  horse  and  harness ;  for  which 
tiie  adult  gave  him  two  promissory  notes,  besides  something  else  of  littte  conse- 
quence. The  infant  warranted  the  horse  to  be  kind  and  gentle,  which  proved  to  be 
a  false  and  fraudulent  warranty.  Afterwards  the  infant  brought  his  action  on  the 
two  notes.  The  defendant  set  up  in  defense  the  fraudulent  warranty,  and  con- 
sequent failure  of  consideration :  in  avoidance  of  which  the  plaintiff  plead  his 
Infancy.  Held,  that,  the  action  brought,  affirmed  the  entire  contract^  and  infkncgr 
could  not  be  pleaded  to  a  part  of  it  Morrill  v.  Aden^  19  Yt,  605. 

In  an  action  upon  a  judgment  against  an  iKfant,  the  defendant  cannot  set  up  his 
Infancy  in  defense.    Ludwick  v.  Fair,  7  Ired.,  429. 

(1)  See  Chap.  Y,  Part  II,  and  notes. 
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♦CHAPTER  m.  [*24S] 

Of  Adults  bring  Bonin>  bt  theib  Contbacib  with  Ikfamts. 
Of  ths  Effbgt  of  an  Infant's  AVAiuNa  himself  of  his 
Pbiyilbge,  afteb  hayinq  beceived   of  the  Adult  the 

Ck>N8IDSBATIOK    FOB  WHICH  THE  InFANT  ENTEBBD  INTO  TOK 

CoNTBAcr.    Whsthxb,  dubino  Infancy,  hb  can  bendbb 

VALID     HIS    CONTBACT,    00    XHAT    HB    GANNOT    AFIEBWABDS 
AYIOD  IT. 

Although  in&nts  are  not  bound  by  tbeir  contracts  with  otbeis, 
jet  adults  are  bound  by  their  contracts  with  them,  (a)  If  A,  an 
infant,  should  lease  his  land  to  B,  an  adult,  for  rent,  it  is  no 
answer  in  the  mouth  of  B  to  say,  that  A  was  not  bound  by  his 
lease,  and  could  have  rescinded  it  at  pleasure ;  and  that  A  not 
being  bound  to  him,  he,  B,  ought  not  to  be  bound  to  A,  for  that 
there  was  no  reciprocity  in  such  a  contract  (1)  So,  too,  it  has 
always  been  held,  where  A,  an  adult,  promises  B,  an  infant,  to 
marry  her,  that  A  was  bound ;  although  the  only  consideration 
for  A's  promise  was  B^8  promise  to  marry  him,  and  by  that  pro- 
mise B  was  not  bound,  (p)  This  doctrine  is  only  applicable  to 
such  contracts  of  a  minor  as  are  voidable ;  for,  if  the  contract  be 
void,  there  is  no  reciprocity,  nor  any  consideration  for  the  con- 
traet  of  the  adult ;  (c)  and  he  would  not  be  bound  by  his  contract 
with  the  infant:  But,  in  such  cases,  if  the  minor  refuse  to  fulfill 
his  contract,  the  adult  is  discharged  from  his  contract  with  him : 

(a)  lMod.,97;l  Veiit,61;  t  Sid.,  440, 41;  8  Hod.,  MS;  Cro.  Jac.,  601 

(ft)  sent.,  nrr.  (fi)  9  viB.,  aia. 


(1)  Warwid:  «.  Brooe,  S  lUule  ft  Selw.,  206;  Brown  tr.  Caldwell,  10  Berg.  M 
Btwlo,  lU;  OUver  •.  Hoodlot,  13  Maas^  23Y ;  NightiDgale  •.  WitharingtOD,  15  id^ 

A  promiae  of  marriage,  between  an  infant  and  an  adult,  la  binding  on  the  adult^ 
Imt  not  on  the  infant  Warwick  v.  Cooper,  6  Sneed  (Tenn.),  659. 

The  rule  that  the  adult  ia  bound,  though  the  infant  maj  readnd,  ia  well-eata- 
UUied  and  recognized  throughout  the  United  States.  Infancy  ia  a  personal  privi- 
lege, and  a  contract  between  an  infant  and  an  adult  ia  binding  upon  the  latter. 
Voorhiea  v,  Wait^  3  Green,  343 ;  Boae  v.  Daniel,  3  Brey.,  438. 
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Ab  if  an  infant  lessor  should  forbid  the  adult  to  improve  the  land 
leased,  or  torn  him  off  the  premises,  having  rescinded  the  con* 
tract ;  (a)  everything  is  placed  in  statu  quo,  where  it  was  before 
the  contract  was  entered  into.  I  *  apprehend  that  it  is  not 
^  -'a  disputable  question ;  but  that,  so  long  as  such  contract 
remains  executory,  if  the  infant  actually  use  his  privilege  to 
rescind  it,  the  adult  is  not  bound  to  perform  his  part  But  it 
seems  to  have  been  an  opinion  among  the  elementary  writers, 
that,  if  a  contract  be  performed  by  the  adult  to  the  in£suit,  and 
then  the  infant  refuse  to  perform  his  part,  and  this  contract  be 
rescinded,  that  in  such  cases  the  adult  has  no  remedy  to  recover 
the  consideration  paid  to  the  minor.  So  that  if  a  minor  should 
contract  to  pay  an  adult  fifty  dollars  for  a  horse,  sold  to  him  by 
the  adult,  and  then  the  minor  should  rescind  the  contract,  that 
the  adult  must  lose  his  horse :  Or,  if  a  minor  should  buy  a  horse, 
and  pay  for  him,  that  he  might  rescind  the  contract,  and  recover 
back  the  money,  and  yet  retain  the  horse ;  it  being  a  presump- 
tion of  law,  as  they  say,  that  the  consideration  paid,  or  delivered, 
by  the  adult,  was  intended  as  a  present  to  the  minor.  This  doc* 
trine  appears  to  me  to  be  wholly  destitute  of  principle,  and  not 
supporled  by  the  authorities.  That  the-  minor  has  a  right  to 
rescind  bis  contract  at  pleasure,  is  not  contended;  but  when 
rescinded,  I  should  suppose  that  the  contract  was  as  if  it  had 
never  been,  and  that  the  minor  could  never  retain  the  considera- 
tion which  he  had  rescinded.  I  apprehend  it  to  be  a  sound 
maxim,  and  which  is  founded  in  the  highest  reason,  that  an 
infEtnt,  although  he  may  always  use  bis  privilege,  as  a  shield  to 
defend  himself  against  his  own  contracts,  yet  he  shall  never  make 
use  of  it  as  an  offensive  weapon  to  injure  others.  (1)  It  is  enough 
that  an  in&nt  shall  have  full  power  to  set  afloat  his  contract 
In  doing  this,  he  is  in  the  proper  use  of  his  privilege;  but  to 
obtain,  by  that  means,  property  from  others,  is  a  fraud,  and  is 
turning  his  privilege  into  an  offensive  weapon,  which  the  law 
will  not  indulge.    It  is  true  that  the  lawful  exercise  of  this  privi- 

(a)  Stnt.,  887;  Cro.  Car.,  808;  id.,  808. 
(1)  3  Kont'8  Com.,  2i0. 
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lege  win  prodaoe  the  effect  of  defrauding  othen^  in  many*  p^^w^i 
casee:  As  where  an  infant  has  bought  a  horse,  and  given  '-  ^ 
his  note  for  the  value,  and  then  avoids  his  note  by  a  plea  of 
in&ncy,  and  has  sold  the  horse,  spent  the  money  received,  and 
is  unable  to  pay  the  valae  of  the  horse:  in  this  case,  the  adult 
may  be  defrauded ;  but  it  is  because  the  nunor  is  unable  to  pay 
or  make  him  satisfaction*  But  how,  in  point  of  principle  and  good 
sense,  would  the  case  be,  if  the  infitnt  were  in  possession  of  the 
horse,  at  the  time  he  avoided  the  note?  Would  not  the  whole 
contract  be  utterly  void,  and  as  much  blotted  out  of  existence  as 
if  it  had  never  been  ?  and  would  not  the  horse  then  be  the  pro- 
perty of  the  adult,  the  infant  having  received  the  fall  benefit  of 
his  privilege,  that  is,  the  privilege  of  not  being  bound  by  his 
contract?  And  if  the  property  of  the  horse  were  in  the  adult, 
he  might  retake  him,  in  a  peaceable  manner,  prescribed  by  law ; 
and  might  demand  him  of  the  infant ;  and,  in  the  case  of  a  refu- 
sal,  might  bring  an  action  of  trover  against  the  minor,  for  con- 
verting the  horse  to  his  own  use.  (1)  But  it  may  be  worth  inquiij, 
what  is  to  be  done,  where  the  adult  bought  the  property  of  the 
minor,  and  paid  him  the  money,  and  the  minor  rescinds  the 
contract,  and  reclaims  this  property :  how  is  the  adult  to  recover 
the  consideration  paid  7  In  this  case,  we  are  met  with  a  techni- 
cal  difficulty,  to  recover  pounds,  shillings  and  pence ;  for  no  form 
of  action  is  appropriate  to  the  recovery  of  money  where  the 
consideration  has  failed,  except  only  an  tndebiicUus  assumpsU^  for 
money  had  and  received ;  and  that  a  minor  is  not  bound  by 
QBsufmpsUj  though  he  is  liable  for  a  tort  I  do  not  admit  the 
soundness  of  the  rule,  that  the  minor  is,  in  no  case,  liable  in  an 
action  of  inddntatas  asmmpsU^  for  money  had  and  received.  It  is 
true,  he  is  not  liable  in  any  case  where  the  action  is  really  founded 
on  a  contract ;  but  where  it  results  from  a  set  of  fitcts  which  are 
iortioua^  or  where  the  detainer  is  wrongful,  there  being  no  con- 


(1)  In  PeDiifljlTUiia,  it  Ui  said  that  troTor  will  not  lie  in  toch  a  oaae.  Gertainlj 
not  if  the  fact  of  his  infancy  is  known  to  the  vendor,  though  detinue  will  lie  against 
him  ibr  goods  delivered  upon  a  epociai  contraet,  for  a  speciflo  purpoee,  after  the 
ooDtraot  was  aroided.  Penroee  v.  Gurren,  3  Bawle's  Bep^  463. 
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r«^4A1  ^^^^^  Tespecting  *  the  matter  ia  existence^  it  k  otherwiaa 
'-  -*  This  may  be  illustrated  by  sapposing  a  minor,  by  wrongs 
obtains  possession  of  his  neighbor's  horae,  and  sells  him  for  S&j 
dollars:  in  this  case,  trespass  and  trover  lies;  and  as  the  minor 
is  liable  for  the  tort,  and  as  that  is  the  gist  of  the  action,  I  enter- 
tain no  doubts  but  the  tort  may  be  waived,  and  an  action  brought 
for  fifty  dollars  against  the  minor.  There  is,  in  this  case,  nothing 
to  be  proved,  to  entitle  the  plaintiff  to  recover,  except  only  a 
tort;  and  there  can  be  no  satisfaotory  reason  assigned  why, 
for  a  tort,  he  should  not  be  as  liable  in  one  form  of  action  as 
in  another. 

So,  if  a  minor  had  found  money,  the  detention  of  it  would  be 
wrong;  and  I  have  no  doubt  but  that  an  indebitatus  assumpsii, 
founded  upon  this  wrongful  detention,  might  be  supported  against 
a  minor.  So,  too,  in  the  case  under  discussion,  the  minor  having 
obtained  the  money  through  the  intervention  of  a  contract,  when 
that  contract  is  rescinded  it  places  the  parties,  as  to  their  righ^ 
in  the  same  situation  as  if  there  had  never  been  a  contract;  and, 
in  that  case,  the  money  must  be  considered  as  procured  by  wrong, 
and  detained  by  wrong ;  and,  of  course,  according  to  this  opinion, 
no  valid  objection  lies  against  recovering  the  money  in  the  form 
of  an  indebitatus  assumpsit^  for  money  had  and  received.  From 
the  cases  determined,  I  can  find  nothing  satisfactory  on  this  sub- 
ject It  is  said,  in  one  or  two  authorities,  that^  when  the  adult 
knew  that  the  person  of  whom  he  purchased  was  a  minor,  that 
he  shall  not  recover;  for  the  presumption  is,  that  he  meant  to 
make  a  present  of  the  purchase-money  to  the  in&nt  It  is  proper 
to  remark,  in  this  place,  that  those  cases  do  not  reach  the  case 
where  the  adult  did  not  know  that  the  person  with  whom  he  was 
contracting  was  a  minor ;  but^  in  the  case  of  the  adult's  knowing 
him  to  be  a  minor,  the  reason  given,  that  the  presumption  was 
r*o±T\  ^^^^  ^^^  adult  intended  a  present  to  ''^  the  minor,  is  wholly 
'-  -*  void  of  common  sense.  The  fiicts  prove  that  no  such 
thing  was  intended ;  for,  if  he  had  meant  to  make  a  present  to 
the  minor,  he  would  not  have  taken  away  the  horse. 

The  case  in  1  Sid.,  129,  which  is  cited  for  the  purpose  of 
establishing  jthe  doctrine  that  no  action  will  lie  against  a  minor 
for  goods  delivered  to  him  on  a  contract  which  the  minor  has 
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Rsctnded,  proves  nothing  more  tlian  this :  If  the  adalt  who 
delivered  the  goods  to  him  knew  that  he  was  a  minor,  he  shall 
have  no  action  against  the  minor.  Bat  it  is  so  far  from  support- 
ing the  general  proposition,  that  it  is  an  authority  to  the  contrary ; 
for  the  judges  declare  that,  if  the  goods  were  delivered  to  the  in- 
fimt  not  knowing  him  to  be  an  infant,  the  law  will  be  otherwise. 

It  ought  to  be  remembered,  that  the  opinion  in  the  case  given 
by  the  court,  had  no  connection  with  the  case  before  the  court ; 
and  there  was  no  necessity  to  have  given  any  opinion  thereon. 

The  case  in  1  Lev.,  109,  cited  for  the  same  purpose,  has  no 
bearing  on  the  point:  It  is  a  case  in  which  it  was  determined, 
tbat  no  action  lay  against  an  infant  for  fraud  in  afcontract 

The  cases  in  1  Keb.,  905,  918,  which  are  cited  for  the  same 
pnrpose,  have  no  relation  to  this  question.  They  are  authorities 
to  prove,  that  an  infant  is  not  liable  for  a  fraudulent  affirmation, 
respecting  a  contract  Nothing  more  can  be  learnt  from  any  die- 
turn  of  any  judge,  than  that  an  adult^  who  trades  with  an  infant, 
knowing  him  to  be  an  infant,  shall  never  jecover  of  him  for  the 
money,  or  any  other  article,  which  he  has  let  the  infant  have ; 
although  the  in&nt  should  rescind  the  contract  There  is  no 
equity  in  such  a  principle:  it  seems  more  like  a  penalty,  inflicted 
for  trading  with  an  infant,  than  doing  justice  betwixt  the  parties. 
Upon  general  principles,  *  nothing  can  be  more  apparent,  r^^^.^^ 
than  that^  if  a  minor  rescind  his  contract,  and  recover  of  ^  ^ 
the  adult,  for  the  property  received,  on  the  contract,  unless  he 
refunds  what  he  received  by  virtue  of  the  contract,  that  he  holds 
iimalafide. 

I  apprehend,  that  it  is  enough  that  an  infant  should  enjoy  the 
privilege  of  rescinding  his  contract,  when  he  does  not  use  this 
privilege  for  the  purpose  of  defrauding.  I  should  suppose  that 
it  was  a  much  more  rational  rule,  that  an  infant  should  never 
rescind  a  fair  contract,  where  he  had  availed  himself  of  the  con- 
sideration received  of  the  adult,  than  that  he  should  be  indulged 
in  retaining  the  consideration,  and  the  articles,  also,  for  which 
that  consideration  wds  given.  (1) 

(1)  The  doctrine  contended  for,  bj  the  learned  author  in  the  text^  appears  to  ha^e 
been  fullj  tustamed  hj  the  latter  authoritiea.    In  the  case  of  Fair  tr.  Sumner,  12 
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I  do  not  pretend  that  the  current  of  authorities  wQl  warrant 
this  doctrine;  yet  I  am  unable  to  reconcile  all  the  cases  with 


Vt,  28,  where  an  infant  purchased  and  took  ponfleaaion  of  property,  and  in  park 
payment  thereof^  delivered  other  property,  and  without  disaffirmance,  brought  his 
action  of  trover,  to  recover  the  property  so  delivered,  the  Court  held  that,  haying 
had  the  benefit  of  the  consideration,  and  not  having  restored  the  same,  he  could 
not  recover.  Such  was  the  doctrine  of  Holmes  v.  Blogg,  8  Taunt  B^  608 ;  Boody 
•.  McKinney,  10  Shep.,  61*7.  In  cases  where  property  has  been  delivered  by  the 
adult  (the  contract  executed  on  his  part),  and  the  infant  has  promised  to  pay  Tar  the 
same,  but  refVises,  it  has  been  hold  that,  the  property  could  be  reached  by  an  action, 
-setting  up  a  iorHou»  withholdiog,  or  detention  of  the  property.  Fitts  v.  HaU,  9  N. 
H.R,  44L 

In  such  case,  if  the  infant  had  disposed  of  the  property,  the  adult  would  appear 
to  be  remediless  in  the  premises.  Fitts  v.  Hall,  9  N.  R,  441 ;  Boody  v.  McKmney, 
10  Shep.,  517. 

And  in  the  case  of  Weed  v,  Beebee,  21  Yt,  495,  it  was  hrid  that,  if  an  infant 
purchase  land,  and  execute  notes  for  the  purchase-money,  or  a  mortgage  of  the 
land  to  secure  the  purchase-money,  he  cannot  ^saffirm  the  notes  and  mortgage^  and 
claim  the  land  under  the  deed.  The  Court  declare  it  to  be  well  settled,  in  this  State^ 
that,  an  infant  cannot  avoid  that  part  of  his  contract  which  binds  him,  without  also 
avoiding  that  part  which  is  in  his  favor. 

Where  an  infant  executed  a  mortgage  to  secure  the  purchase-money  of  goods,  it 
was  held  that,  after  he  became  of  full  age,  he  was  at  liberty  to  affirm  or  disaffirm 
the  mortgage.  If  he  affirmed  it,  he  must  pay  the  amount,  or  deliver  the  good%  ao- 
oording  to  its  tenor.  If  he  disaffirmed  the  mortgage,  he  must  restore  the  goods^ 
or  account  for  their  value.  He  cannot  affirm  the  sale,  and  at  the  same  time  repu- 
diate  the  mortgage.  Ottman  v.  Moak,  3  Sandf.  Ch.  Rep.,  431. 

Where  a  par^,  on  arrivmg  at  age,  daims  the  restoration  of  projiefty  parted  wilk 
while  a  minor,  he  must  restore,  on  his  par^  what  he  may  have  received.  Hilljer  a. 
Bennett,  3  Edw.  Gh.  Rep.,  222. 

And  further,  it  appears  that,  even  in  the  case  of  a  lease,  which  is  disadvantage- 
ous to  him,  the  infant  cannot  protect  himself,  if  he  has  taken  possession,  and  haa 
»ot  disclaimed;  at  all  events,  unless  he  still  continues  a  minor.  The  North- Weatem 
Railway  Company  r.  McMichael,  5  Ex.,  114. 

The  right  of  in&nts  to  avoid  their  contracts,  both  as  it  respects  real  estate  and 
personal  property,  and  the  consequences  resulting  therefrom,  were  fully  considered 
in  the  case  of  Price  v.  Furman,  27  Yt,  268.  It  was  held  to  be  a  matter  of  indif- 
ference, whether  the  omtract  was  advaatageoos,  at  not^  to  te  infian^  as  ic  reepeote 
bis  right  to  rescind  the  same. 

The  Court  adopt  the  doctrine  of  Stafford  r.  TBLooi,  9  Conn.,  26,  and  Bool  v.  Mu^ 
1*1  Wend.,  120,  that,  in  the  case  of  the  sale  of  land,  the  infant  may  enter  and  take 
the  profits,  and  hdd  the  same^  but  cannot  oondusively  avoid  a  conveyance  until  lie 
is  of  age. 

The  Court  do  not  poetpone  this  right  to  avoid  the  contract  to  full  age,  when  il 
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bconggood  law,  upon  any  other  hypothesifl :  (a)  particnlarlj,  the 
in  CSro.  Jac^  and  in  Bulstrode,  where  it  is  held,  that,  if  an 

(a)  Cro.  Jae^  tt;  S Bolit.,  m. 


nlatos  to  penonal  properly.  Their  language  is:  "Bat  oontracts  relating  to  per- 
aooal  property,  may  be  avoided  under  age,  and  immediatelj,  and  in  many,  if  not 
■oit  oaeeBy  must  be  rescinded  during  that  period,  in  order  to  afford  the  infant  that 
pntectioo,  which  it  has  been  the  pQlic7  of  the  law  to  create  in  his  behalf,"  citing 
Staflbrd  v.  Boot;  9  Conn.,  626;  Bool  v.  Mix,  1*7  Wend^  120;  Shipman  v.  Horton,  17 
OoiuL,  481 ;  Willis  v.  Twomblj,  13  Mass.,  204;  1  Am.  Lead.  Cas^  259. 

Ibis  right  to  rescind  the  contract  the  infimt  possesses,  both  when  the  contract 
htt  been  executed  on  his  part,  and  while  it  remains  ezecutoiy  as  to  him.  In  the 
cue  of  executoiy  contracts,  the  Court  say:  "If  the  action  is  brought  against  the 
infim^  he  may  interpose  his  nonage  as  a  defense,  and  no  reooyery  can  be  had  against 
him,  whether  the  actioa  be  assumpsit  or  in  case  in  form  ex  deUcfo,**  and  cite  Morrill 
•L  Aden,  19  Vt,  506;  Jenmngs  v.  Randall,  8  T.  R.,  335. 

In  the  case  of  an  executed  contract^  more  difficulties^  it  would  appear,  arise.  Tlie 
Coorti  in  Price  tr.  Furman,  27  Yt,  271,  refer  to  the  case  of  Holmes  «.  Blogg,  8 
Taunt,  508,  in  which  it  was  held  that,  an  infant  who  had  paid  money  as  a  premium 
br  a  lease,  and  held  under  the  same,  for  a  period  during  infancy,  but  who,  after  be- 
oomiog  of  age^  avoided  it,  could  not  recover  the  sum  so  paid ;  and  deny  the  doctrine 
there  laid  down,  as  well  as  that,  of  the  cases  of  McCoy  v.  Hoffinan,  8  Conn.,  84,  and 
Weeks  v.  Laighton,  5  N.  H.,  343,  which  appear  to  have  been  decided  upon  the  ao- 
diority  of  the  former  case  of  Holmes  v.  Blogg,  8  Taun.,  508. 

The  case  of  McCoy  tr.  Hoffbmn,  is  treated,  by  the  Court,  in  Price  v.  Furman,  as 
expressly  overruled  by  the  case  of  Midbury  v.  Watrous,  7  Hill,  110,  and  the  case 
of  Holmes  v.  Blogg,  virtually  overruled  by  the  case  of  Carpe  «.  Overton,  10  Bing,^ 
251 

On  the  contrary,  the  Court  in  Price  v.  Furman,  hold  it  to  be  the  well<sett]ed  doc- 
trine now,  that,  when  a  contract  is  avoided  by  an  infant,  he  may  reoover  back  what- 
ever be  has  paid  or  delivered  upon  it  The  Court  say:  **If  services  have  been 
rendered,  be  may  recover  in  quatUum  meruit,  the  value  that,  his  services  have 
been,  as  it  shall  appear  upon  the  whole  state  of  the  case ;  if  money  or  property  has 
been  paid  or  delivered,  it  can  equally  be  recovered,*'  citing  Moses  v.  Stevens,  2  Pick., 
332;  Veret  v.  Osgood,  19  Pick.,  572;  Yoorhies  v.  Wait,  3  Green,  343;  Judkins  v. 
Walker,  17  Maine,  38;  Whitemarsh  e.  Hall,  3  Denio,  3*73. 

The  Court  concur  with  the  cases  of  HQlyer  tr.  Bennett,  3  Edw.  Ch.,  222,  and 
dtchen  V.  Loe,  11  Paige,  107,  in  the  general  rule  that,  in  case  the  infant  resdnds 
his  contract,  and  thus  avoids  his  liability  upon  the  same,  he  must  surrender  the  con- 
sideratioD,  aud  return  what  he  has  received ;  but  proceed  to  note  an  important 
qualification  to  wliich  it  is  subject  The  Court  say :  '*  A  distinction  is  to  be  observed 
between  the  case  of  an  infant  m  the  poaaeseion  of  such  property,  after  age,  and  where 
he  has  k»t,  sold  or  destroyed  the  property  during  Ma  minority.  In  the  former  case, 
if  ho  has  put  the  property  out  of  his  power,  he  has  ratified,  the  contract,  and  ren- 
dered it  obligatory  npon  him ;  in  the  latter  case,  the  property  is  to  be  restored,  if  U 
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iat&nt  lease  laud  and  improve  it^  until  rentrdaj,  if  the  rent  be  a 
reasonable  rent^  he  will  be  liable  in  an  action  of  debt  for  the 
rent  Here  is  a  case  where  the  infant  is  made  liable,  not  for 
necessaries ;  for  a  lease  of  land  is  not  necessary  for  an  infimt ; 
and  I  cannot  perceive  any  possible  ground,  on  which  he  is  held 
liable  to  pay  the  rent,  except  this;  that  he  has  availed  himself  of 
the  benefit  of  the  lease.  I  know  it  has  been  said,  that  this  decision 
is  incompatible  with  the  law  that  admits  an  infant  jo  rescind  his 
contract  I  apprehend  this  case  is  in  perfect  harmony  with  that 
doctrine.  There  is  no  doubt  that  the  infant  might  have  waived 
his  term,  if  he  had  chosen  to  have  done  so ;  but  having  received 
the  full  benefit  of  the  lease,  he  shall  not  have  the  privilege  of 
using  it  for  the  purpose  of  fraud,  and  refuse  to  pay  the  rent ; 

hem  his  possession  and  conbrol  If  the  property  is  not  in  his  hands,  nor  under  his 
control,  that  obligation  ceases.  To  say  that,  an  infant  cannot  recover  back  his  pro- 
perty, which  he  has  parted  with,  under  such  circumstances,  because,  by  his  indis- 
cretion, he  has  spent,  consumed,  or  injured  that  which  he  has  received,  would  be 
making  his  want  of  discretion  the  means  of  binding  him  to  all  his  improvident 
contracts,  and  deprive  him  of  that  protection  which  the  law  designed  to  secure  to 
hioL  The  authorities,  we  think,  fully  sustain  this  qualification  of  the  rule."  The 
Court  cite:  Fitts  o.  Hall,  9  N.  H.,  441;  Bobbins  v.  Eaton,  10  N.  H.,  552,-  Boo4y«. 
KcKinnej,  23  Maine,  517,  626,  526 ;  1  Am.  Lead.  Cftsfes,  260,  and  notes. 

The  facts  in  the  case  of  Price  v.  Furman,  were  these :  The  pluntiff,  a  minor,  gave 
to  the  defendant,  an  adult,  a  harness  and  five  dollars,  for  a  mare.  After  a  few  weeks, 
plaintiff  returned  the  mare,  and  demanded  the  harness  and  five  dollars.  Defendant 
refused  to  dc^liver  either,  whereupon,  plaintiff  turned  the  mare  into  the  road,  and 
brought  trover  for  the  harness  and  five  dollars. 

The  defendant  offered  to  prove  that,  the  mare  was  worth  more  than  the  harness 
and  five  dollars,  intrinsically,  and  particularly  so  to  the  plaintiff,  that  it  was  a  bene- 
ficial trade  to  the  plaintifl^  and  in  all  respects,  fair;  also,  that  said  mare  was  worth 
less  than  half  what  she  was  when  plaintiff  received  her.  This  evidence  was 
excluded. 

The  Court  remark,  upon  this  part  of  the  case,  that,  upon  the  general  principlefl 
stated,  having  offered  to  return  the  mare,  being  in  his  possession,  and  under  his 
control,  tlie  right  to  recover  the  harness  and  money,  must  be  considered  as  unaffected 
by  the  circumstance  that  the  mare  was  not  in  as  good  condition  as  when  received 
by  plaintiff^  or  of  equal  value. 

Under  a  similar  state  of  circumstances  to  those  which  occurred  in  Price  v.  Fur- 
man,  it  was  held,  that  the  infant  must  return  the  property  (a  horse),  in  as  good 
condition  as  when  he  received  him,  in  order  to  resdud  the  contract,  and  recover  the 
consideration  exchanged  for  him.  Bartholomew  e.  Finnemore,  17  Barb.,  42S.  See 
note  to  marginal  page  241,  ante. 
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or,  if  more  rent  had  been  reserved  than  the  land  was  worth,  he 
might  have  avoided  it>  at  least  as  to  the  *  surplus  of  a  ^^^ . «-, 
quantum  valebat  It  ought  to  have  been  remarked,  that '-  ^ 
when  an  in&nt  enters  into  a  contract  which  is  void,  a  promise, 
when  of  age,  to  fulfill  it^  will  not  bind  him ;  but  a  promise  to  fiilfill 
a  voidable  contract,  after  the  minor  comes  of  age,  binds  him ;  and 
the  suit  must  be  brought  on  the  original  contract  (a)  K  the 
instniment  be  voidable  only,  the  action  is  to  be  brought  on  such 
instniment ;  but  in  such  cases,  he  is  only  bound  to  the  extent  of 
the  new  contract  If  D,  a  minor,  execute  his  note  for  $50,  for 
an  article,  and,  when  of  age,  promise  that,  in  consideration  of 
this  debt,  he  will  pay  $80,  no  more  can  be  recovered  (1) 

It  is  impossible  for  an  in&nt  to  confirm  and  render  valid,  dur- 
ing his  minority,  any  contract  made  by  him,  either  by  express 
words  or  any  act  done  by  him.  The  elementary  writers  seem 
to  suppose  that  there  is  an  exception  to  the  rule :  for  an  infitnt, 
although  he  has  not  performed,  on  hia,  part,  what  he  was  to  do, 
may,  during  his  minority,  sue  and  recover  of  the  adult  who  con- 
tracted with  him,  for  a  non-performance  of  his  part  of  the  contract 
This  they  say  shows,  that  by  this  act,  he  elected  to  validate  the 
oontract  on  his  part,  and  this  shall  bind  him ;  for  they  suppose, 
ihat|  unless  this  is  so,  there  is  no  existing  consideration  to  the 

(a)  Bsp.  Dig.,  164. 

(1)  The  general  principle  is  thus  stated  by  Chanoellor  Kent,  2  E.  Com.,  240 :  If 
an  Infimt  pays  money  on  his  contract,  and  enjoys  the  benefit  of  it,  and  then  ayoida 
it  wben  he  comes  of  age,  he  cannot  reooyer  back  the  consideration  paid.  On  the 
other  hand,  if  he  avoids  an  executed  contract,  on  the  ground  of  infancy,  he  must 
lestore  the  consideration  which  he  has  received:  and  this  proceeds  upon  the  only 
equitable  ground.  An  infant  who  contracts  to  work  for  an  adult  by  the  month,  and 
who  does  work  a  portion  of  the  time,  and  receives  articles  on  account  of  his  labor, 
cannot  retain  the  property  so  received,  and  at  the  same  time  recover  the  value  of 
his  aerrices :  but  the  value  oi  the  articles  received  will  be  allowed  against  him,  at 
iriiAt  they  are  reasonably  worth,  without  reference  to  any  contract  made  by  him. 
TafI  9.  Pike,  14  Yt  Bep.,  403.  Whenever  the  person  was  known  to  the  other  con- 
tracting party,  to  be  under  age,  such  party  contracts  with  him  at  his  peril,  and 
tnyver,  for  the  artides  delivered  as  a  consideration,  will  not  lie  against  the  Infant 
Fenroee  v.  Curren,  4  Bawle's  Rep ,  453.  In  a  case  where  an  adult  would  be  liable 
to  an-action,  either  in  form  ex  deHeto^  or  ea  eantrachtt  as  for  instance,  in  an  action 
for  fraud  in  the  sale  of  personal  chattels,  an  infant  cannot  be  made  liable  by  bring- 
ing tiie  action  in  case^  instead  of  assumpsit  West  v.  Moore^  14  Yt  Bep.,  447. 
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contract  by  which  the  adult  could  be  bound.  I  apprehend,  that 
an  in&nt  can,  in  no  case,  during  his  minority,  validate  a  con- 
tract, which  was  not  binding  upon  him,  when  he  entered  into  it; 
but  the  true  principle  is,  that  a  voidable  contract  of  an  infant,  is 
a  sufficient  consideration  to  bind  an  adult  to  the  performance 
of  his  contract  Until  it  is  avoided,  it  can  never  be  known  that 
it  will  be  avoided ;  and  until  it  is,  it  is  an  existing  contract 


[*250]  *  CHAPTER  IV. 

What  Contbactb,  when  bxbcuted  by  iNFAmns,  abb  Void,  ajxd 
WHAT  ABE  Voidable.  What  Inbtbuments  executed  by  thek, 
ABB  Void,  akd  what  abb  Voidable.  Of  executed  Contbacis 
to  them  bbdtg Voidable  only.  Whethbb  a  Penal  Bond,  bxb- 
cuted by  an  infant,  is  Void  ob  Voidable  only.    Of  thb  Exb- 

CUTOBY  CONTBACT  OF  AN  InFANT,  IS  TT  VoiD,  OB  VOIDABLE  ?   Of 
THB   PbIVILBGB    OF   THB  InFANT  TO  TBEAT  HIS  EXECUTOBY  COK- 

TBAcr  AS  Void.    When  ieay  he  do  thus  ?   Of  a  Judicial  Coir- 

VBYANCE  BY  HOC,  BY  FiNB  OB  ReCOVEBY.      Of  THB  PbIYILBGB  OF 

AN  Infant  Defendant,  aqainst  whom  a  Decbeb  is  passed  nr 
Changbby. 

The  contracts  of  infants  are  void,  and  voidable.  I  apprehend 
the  only  correct  doctrine  on  this  subject,  is,  that  all  contracts 
executed  as  gifts,  grants,  &c.,  by  a  minor,  which  do  take  effect 
by  manual  delivery  only,  are  voidable ;  but,  in  such  case,  if  the 
minor  cannot  have  the  full  benefit  of  his  privilege,  unless  the 
contract  is  considered  as  void,  it  shall  be  so  considered,  (a)  (1) 
If  a  minor  make  a  feoffment,  this  has  been  always  held  void- 
able only ;  for  it  passed  by  delivery.  (6)    In  that  case,  if  the 

(a)  S  Bur.,  1804 ;  Latch,  10;  1  BoU.  Abr.,  700 ;  Lit.  Lee.,  960. 
(6)  8  Bur.,  1804 ;  Pow.  on  Oont.,  84 ;  6  Co.,  43 ;  Fondb.,  OM. 


(1)  Ko  satisfactory  general  rule  has  jet  been  laid  down,  by  which  to  detennine 
whether  the  contract  of  an  infant  is  voidable  only,  or  absolutely  void.    Kr.  Bin^ 
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feoflfoe  had  entered,  he  could  iK)t  be  sued  as  a  trespasser.  If  aa 
in&at  sells  a  horse,  and  delivers  him,  he  cannot  treat  the  yen* 
dee  as  a  trespasser  for  taking  him.  If  he  wishes  to  rescind  this 
voidable  contract,  he  must  notify  the  vendee  that  he  rescinds  the 


hnn,  in  his  treatise  on  the  law  of  In&ncy,  p.  23,  is  of  opinion  that  acts  which  are 
c^Mhle  of  being  legally  ratified,  are  voidable,  and  acts  which  are  incapable  of  being 
legallj  ratified,  are  absolutely  void.  But  this  definition  has  not  been  adopted  in 
the  sabsequent  cases.  A.  power  of  attorney  is  the  instance  usually  selected  in 
the  books,  of  a  contract  absolutely  void  on  the  part  of  the  infant;  and  yet  there 
would  seem  to  be  no  ob&tade  to  the  legal  ratification  of  a  power  of  attorney  by  an 
infant  after  arriving  at  full  age ;  and  why  would  not  the  ratification  relate  back  to 
and  render  valid,  all  acts  done  under  it  prior  to  its  ratification?  One  rule^  however, 
laid  down  by  Lord  Uaubfibld,  in  the  case  of  Zouch  v.  Parsons,  3  Burr.,  1*794,  and 
adopted  by  Ch.  J.  Parkbb,  in  Whitney  v.  Dutch,  14  Mass.,  462,  may  be  cousidered 
certain  so  far  as  it  extends.  Whenever  the  act  done^  may  be  for  the  benefit  of  the 
infant^  it  shall  not  be  considered  void ;  but  he  shall  have  his  election  when  ho 
becomes  of  age,  to  affirm  or  avoid  it  But  when  we  come  to  the  aj^ioation  of  even 
tibis  rule  to  particular  cases,  it  will  be  found  surrounded  with  difficulties. 

When  it  is  for  his  benefit — as  for  necessaries,  it  is  good;  but  when  it  is  of  an 
ueertain  nature,  as  to  benefit  or  prejudice,  it  is  voidable  only,  at  the  election  of  tho 
inlittiL  McMinn  v.  Bichmonds,  6  Terger,  9 ;  Lessee  of  Tucker  v.  Moreland,  10 
Peters,  59.  And  in  Eagle  Fire  Ins.  Go.  v.  Lent,  6  Paige,  635,  it  was  held  that,  the 
deed  of  an  infant,  purporting  to  be  founded  upon  a  valuable  consideration,  was  not 
absolutely  void,  but  merely  voidable. 

It  was  held,  that  all  contracts  made  by  infants  against  their  interests  are  void, 
and  an  with  the  sembianee  o/advcmtage  voidable  only.  ICaples  v.  Wrightman,  4  Oonn., 
376. 

Whatever  may  be  the  rule  as  to  executory  contracts,  it  is  dear  that^  the  exe- 
cuted contract  of  an  infant  is  voidable  only,  and  only  the  infant  or  his  legal  repre- 
ientattve,  can  avoid  it  Lester  v.  Fraser*s  Admr.,  2  Hill,  640. 

^The  tendency  of  modem  dedsious,"  says  Bennet,  E.  H.,  (the  learned  editor  of 
Bingham  on  Infancy,)  "  and  the  opinion  of  elementaty  writers,  is  to  hold  aU  an 
infant's  contracts  only  voidable,  and  susceptible  of  ratification  or  disaffirmance  as 
he  may  elect,**  dting  2  Kent's  Com.,  236 ;  Story  on  Contracts,  sec.  36,  1st  ed. 

In  case  of  a  decree  of  foredosure,  obtained  against  an  iniSemt,  it  was  held  that, 
where  a  decree  of  foredosure  has  been  made  against  the  defendants,  subsequently 
discovered  to  be  infants,  the  Court  will  not  rehear  the  cause,  nor  expedite  the  fore- 
dosure of  their  equity  of  redemption ;  but  a  supplemental  suit  must  be  filed,  or 
another  suit  instituted.  Searen  v.  Nidiolson,  19  Law  k  Eq.  Bep.,  436. 

A  decree  against  infants,  foredoeing  a  mortgage,  which  ia  rendered,  without  giv- 
ing a  day  after  their  becoming  of  age,  to  show  cause,  against  the  decree,  and  with- 
out appointing  a  guardian  ad  Utem  for  them,  or  taking  the  bill  as  oonfessed  against 
them,  will  not  for,  such  irregularities,  be  made  void.  Smith  v.  Bradley,  6  Smedes  and 
HanL,  485.    Adecree  for  the  sale  of  mortgaged  premises,  mstead  of  technical  £xrd- 
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contract,  and  demand  his  horse ;  and  if  the  horse  be  not  deli* 
vered,  he  may  then  sue  the  vendee  in  trover;  for  the  contract  is 

P2511  ^^^^*  ^^^  ^^  ^^^^  ^^^^'  ^^  ^^^  infant  found  that  the  ven^ 
dee  *  was  about  to  escape  out  of  the  reach  of  legal  pro- 
cess, and  he  could  not  have  the  benefit  of  his  privilege,  unless  he 
sued  him  immediately,  and  arrested  him  in  an  action  as  a  tort 
feasor,  he  shall  have  liberty  so  to  do.  (a)  If  a  minor  sell  a  horse^ 
and  do  not  deliver  him,  and  the  vendee  ^takes  him,  he  is  a  tres- 
passer ;  for  such  contract  is  void,  there  having  been  no  delivery. 
All  instruments  which  by  delivery,  pass  an  interest  in  property, 
I  apprehend,  are  voidable.  Thus  deeds  and  leases  of  land  are 
voidable ;  but,  if  the  nature  of  the  instrument  delivered,  be  not 
such  as  to  pass  an  interest,  then  the  instrument  is  void :  As  a 
power  of  attorney  by  an  infant,  is  void ;  for,  by  the  delivery  of  the 
power  of  attorney,  no  conveyance  of  any  property  is  made,  only 
a  power  given  to  another  to  do  it.  1  H.  Bl.,  75  ;  8  Bur.,  1808. 

In  all  these  cases,  where  the  infant  is  the  grantee,  devisee,  &fx^ 
the  contract  is  voidable  only:  for  it  is  a  rule,  that  such  contracts, 
in  which  there  is  an  apparent  benefit  to  the  infant,  are  only 

(a)  1  BoU.  Abr.,  788;  Latch,  10;  Hob.,  77;  1  Roll.  Abr.,  780. 

dosare,  is  binding  on  an  infant^  though  no  day  be  given  to  show  cause  against  it 
Id.  An  infant  defendant  can,  after  he  comes  of  age,  only  avoid  against  him,  by 
showing  errors  in  the  decree ;  he  cannot  re-investigate  the  subject  matter,  nor  can 
he  redeem  mortgaged  premises  which  have  been  sold.  Ibid. 
•  A  mortgage  by  an  infant  ferns  covert  to  secure  the  debt  of  her  husband  is  alMO- 
lutely  void,  as  against  her  interest.  Chandler  v.  McKinney,  6  Mich.,  21*7.  A  deed 
executed  jointly  by  husband  and  wife  is  not  void  as  to  her,  though  executed  during 
her  minority,  but  only  voidable.  Webb  v.  Hall,  35  Maine,  336.  And  a  suit  by  hus- 
band and  wife,  to  recover  land  which  she  had  conveyed  when  an  infant^  is  a  dift- 
afilrmanoe  of  the  conveyance.  Ibid. 

When  an  infant  is  under  the  control  of  his  parent  or  guardian,  his  contracts  for 
necessaries  are  absolutely  void.  Rogers  v.  Hurd,  4  Day,  67 ;  Kline  v.  Beebe,  6 
Conn.,  494. 

Infancy  is  no  defen.«ie  to  a  bond  executed  by  an  infant  pursuant  to  the  statnte 
(1 R.  S.,  825,  sec.  14),  to  indemnify  the  town  against  the  expenses  of  supporting  his 
bastard  chUd.  The  statute,  by  requiring  the  bond,  gives  him  capacity  to  bind  hiin- 
self  by  it.  Consequently  such  contract  is  neither  void,  nor  voidable.  People  v. 
Moore,  4  Denio,  518-.  It  was  held,  that  partial  payment  made  by  one  of  taXL  sgsy 
upon  an  account  commencing  before  and  terminating  after  the  debtor's  majority,  ara 
to  be  applied,  without  special  appropriation,  in  discharge  of  the  earliest  items. 
Thuriow  V,  Gilmore,  40  Maine,  3*78.    See  note  to  page  378. 
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Toidable;  and  this  is  always  the  case  where  there  is  a  grant,  de- 
vise, or  promise  to  the  minor.  So  the  power  of  attorney  to  a 
minor  to  accept  seisin,  is  voidable,  (a) 

I  find  a  rule  on  this  subject,  that  contracts  by  a  minor,  in 
which  there  is  no  semblance  of  benefit,  are  void,  notwithstanding 
all  the  declarations  of  this  kind  found  in  the  elementary  writers^ 
and  the  dida  of  eminent  judges.  (&)  I  do  apprehend  that  this 
position  is  untenable :  we  find  it  laid  down,  in  accordance  with 
this  rale,  that  a  lease  of  an  infiint,  in  which  no  rent  is  reservedi 
is  void.  I  have  seen  no  judicial  decision  to  support  this  position* 
litdeton  declares,  that  a  lease  by  an  infant  is  only  voidable :  he 
lays  this  down  without  any  exception.  Lord  Mansfield's 
opinion  is  opposed  to  this  rule.  He  says  that  an  infant  may 
make  a  lease,  without  reserving  rent  to  try  his  title ;  but  j.^^.-^^ 
I  apprehend  it  is  decisive  of  the  question,  that  *  a  lessee  ^  *' 
of  an  infant  can  never  take  advantage  of  the  minority  of  the 
infant  lessor ;  yet  he  could,  if  his  lease  be  void,  (c)  It  is  true 
in  this  case,  as  in  all  others,  if  the  infant  could  not  have  the 
full  benefit  of  his  privilege,  unless  his  lease  is  considered  as  void, 
it  shall  be  so  considered.  (c2)  As  if  a  lease  should  be  made  by 
an  infant,  of  such  a  nature  as  the  law  inflicts  a  penalty  for 
making  the  lease,  the  infant  may  treat  it  as  void ;  and,  of  coursCi 
he  will  not  be  subject  to  the  penalty.  See  a  case  in  1  Boll. 
Abr.,  where,  because  the  infant  could  not  have  the  full  benefit 
of  his  privilege,  unless  his  act  was  considered  as  void,  the  court 
adjudged  it  void.  We  find  it  laid  down,  in  illustration  of  this 
role,  which  I  am  opposing,  that  a  penal  bond  is  void.  I  know 
of  no  decision  to  warrant  this.  It  is  said  that  a  penalty  can 
never  be  of  any  advantage  to  a  minor ;  and,  therefore,  it  is  void. 
It  is  inconceivable  to  me  how  a  penal  bond  can  be  of  any  greater 
injury  to  an  infant,  than  any  other  contract  He  can  rescind  it  at 
pleasure,  as  easily  as  any  other  contract ;  and  when  given  for  ne- 
oeBsaries,  no  action  can  be  maintained  upon  it,  for  reasons  which 
have  been  already  mentioned.  Neither  do  I  find  any  judicial 
decision  which  establishes  such  a  rule.    There  are  decisions  in 

(a)  9  Vent.,  tOS ;  Co.  Lit.,  S88 :  Cro.  Jm.,  SM) ;  8  Bar.,  180a 

<6)  8  Bnr.,  1806 ;  Moore,  18:  1  Ley.,  8. 

M  Co.  Lit,  B80 ;  Lit.  Lee.,  647. 

id)  9  Vln.,  808 ;  t  T.  Bep.»  61 ;  8  Bur.,  1806 ;  Fondb ,  74. 
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ohanoeiy,  tliat  most  clearly  evince  that  a  penal  bond  is  not  con- 
Bidered  in  that  court  as  void.  Whenever  an  infitnt  has  directed 
in  his  will  that  his  debts  should  be  paid,  the  court  will  order  a 
penal  bond,  given  bj  the  infeint^  to  be  paid.  The  court  con- 
aiders  the  request  in  the  will  as  a  ratification  of  the  debt  This 
could  not  be  the  case,  if  the  bond  were  void ;  for  whatever  in- 
strument is  void,  is  incapable  of  ratification  as  an  exocutoxy 
agreement  (a)  (1) 

C«0 1  Vondb.,  74;  1  Wood.,  4M;  Bq.  Oa.  Abr.,  SGEL 

(1)  Soaroely  any  questions,  relating  to  Uie  law  of  infancy,  are  so  difficult  of  ab- 
solute determination,  as  whether  the  contracts  of  infants  are  binding,  voidable,  oe 
absolutely  void.  As  has  already  been  observed,  no  general  rule  has  been  laid 
down  which  can  be  said  to  be  clearly  supported  by  a  balance  of  authority.  Below 
may  be  found  a  few  instances  in  which  this  question  has  been  discussed  in  diflbr- 
«nt  courts,  and  the  different  determinations  it  has  received.  Few  questions  oan  be 
found  upon  which  the  decisions  have  been  more  conflicting.  In  Zouch  o.  Paraoo^ 
8  Burr.,  It94|  an  infant's  conveyance  by  lease  and  release  was  held  to  be  voidable 
only.  This  decision  is  condemned,  in  unmeasured  terms,  by  a  writer  of  lugh  au- 
thority. 1  Pros,  on  Abs.  of  Tit,  324.  In  Swasey  v.  Yanderheyden,  10  John.  Bepu, 
83 ;  M'Hian  v,  Richmond,  6  Yerger's  Rep.,  1 ;  and  Trueman  v.  Hurst,  1  Term  Repi, 
40,  the  promissory  note  of  an  in&nt  is  said  to  be  absolutely  vdd;  while  in  QoodseU 
«.  Myers,  3  Wend.  Rep.,  479;  Bverson  v.  Carpenter,  1*7  do.,  419;  and  Duboee  •. 
Wheddon,  4  IfCord's  Rep.,  221,  it  is  held  to  be  only  voidable.  In  Baylis  v.  Dinely, 
8  MauL  k  Selw.,  his  bond,  with  a  penalty,  is  said  to  be  void ;  and  hi  Gonroe  v.  Birdr 
■all,  1  John.  Gas.,  12t,  it  is  held  to  be  voidable. 

Another  rule  was  laid  down  by  Lord  Ch.  J.  Btre,  in  Eeane  «.  Boyoott)  2  H. 
Black.  Rep.,  611,  which  has  since  received  the  confirmation  of  Chancellor  Kmr 
and  Mr.  Justice  Stort.  2  Kent's  Com.,  236 ;  1  Mason's  Rep.,  32.  It  ia,  that  when 
tiie  court  can  pronounce  the  contract  to  be  for  the  benefit  of  the  infant,  as  for 
necessaries,  it  is  good;  when  for  his  prejudice,  it  is  void ;  and  when  the  cantraot 
was  of  an  uncertain  nature  as  to  benefit  or  prejudice,  it  is  voidable  only  at  the  eleo- 
ticm  of  the  infant  We  have  collected  a  few  cases  illustrative  of  the  law  on  this 
subject  in  several  of  the  states,  and  from  them  we  leave  the  lawyer  to  form  his 
own  conclusions. 

In  Ohio,  the  deed  of  an  infant  may  be  disaArmed,  at  any  time,  before  an  action 
of  ejectment  would  be  barred  by  the  statute  of  limitations.  Drake  v,  Ramsey,  6 
Ohio  Rep.,  261.  His  letters  of  attorney,  conveying  no  present  interest,  are  abso- 
lutely nulL  Lawrence  •.  M'Arter,  10  Ohio  Rep.,  3*7. 

In  Massachusetts,  all  sales  to  infants,  made  by  persons  of  full  age,  are  not  void, 
but  voidable,  only,  by  the  infant,  and  cannot  be  avoided  by  the  vendors.  Sot  tl^y 
have  the  semblance  of  benefit  to  the  infant  Bigelow's  Digest,  402. 

In  Vermont,  all  contracta  made  by  an  infant,  whether  executed  or  not,  if  not  for 
necessaries,  may  be  avoided  by  him,  unless  confirmed  after  arriving  at  full  ago. 
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I  would  notice  the  rule  of  pleading  by  an  infant,  when  sued 
upon  a  bond.  He  cannot  plead  rum  est  factum^  as  a  femmt 
covert  can  to  a  bond,  which  she  gave  whilst  married ;  but  must 
plead  his  infiincy  specially,  (a)  The  rule  *  against  which  r^n^^o-x 
I  have  contended,  I  think,  must  be  rejected,  as  not  well  ^  ^ 
founded ;  remembering,  however,  that  the  in&nt  may  treat  any 
oontract  of  his  as  void,  if  he  cannot  have  the  foil  benefit  of  his 
privilege,  without  treating  it  thus. 

There  is  a  case  reported  in  2  Lev.,  144,  and  1  Salk.,  279,  that^ 
in  an  action  of  assumpsit^  infancy  need  not  be  pleaded ;  but  might 
be  given  in  evidence,  under  the  general  issue ;  for,  say  the  court^ 
an  infant's  promise  is  absolutely  void.  That  infancy,  in  such 
case,  may  be  given  in  evidence  is,  doubtless,  correct ;  but  the 
reason  assigned  by  the  court,  why  it  may,  is  not  the  true  reason. 
The  promises  of  in&nts  have,  in  many  cases,  been  ratified  by  a 
promise  to  fulfill  them,  after  they  have  arrived  to  full  age.  This 
would  be  impossible,  if  they  were  absolutely  void.  The  reason 
why  infancy  may  be  given  in  evidence,  under  the  general  issue, 
is  the  same  as  in  cases  of  usury,  duress,  &c.,  which  may  be  given 
in  evidence  under  the  general  issue.    The  action  of  asaumpsU 

(a)  8  Burr.,  18M ;  6  Go.,  119 ;  SaUc.,  S7. 

AbeU  V.  Warren,  4  Vt  Bep.,  149.  Though  it  is  said  in  a  later  caae  that  he  will  be 
bound  by  his  oontract,  unless  he  disalfirm  it  within  a  reasonable  time  after  beoom* 
ing  of  age.  Bichardson  v.  Boright,  9  Vt  Bep.,  368. 

In  Pennsylvania,  the  executory  contract  of  an  infant  is  voidable  as  to  him,  but 
binding  upon  the  adult  with  whom  he  contracta  M'Ginn  v.  Shaeffer,  *l  Watts'  Bep., 
414. 

In  South  Carolina,  the  agreement  of  an  infant  to  a  partition  of  lands,  is  voidable, 
and  will  require  some  distinct  act  on  the  part  of  the  infant,  after  becoming  of  age, 
(o  make  it  binding.  Bainaford  v.  Bainsford,  1  Spears'  Eq.  Bep.,  385. 

In  New  Hampshire,  where  an  infant  had  purchased  land,  and  gone  into  posses* 
lion  of  it  during  infancy,  it  was  held  that  he  might  avoid  the  purchase,  but  that  a 
lemainiiig  in  possession,  and  offering  to  sell  the  land,  after  he  became  of  age^ 
•mounted  to  a  sufficient  ratification  of  the  contract.  Bobbins  e.  Eaton,  10  N.  H. 
Bep.,  184. 

The  deed  of  an  infant  is  voidable,  not  void.  Bool  v.  Mix,  17  Wend.,  119;  Eagle 
Hrelna  Co.  v.  Lent,  6  Paige,  636.  An  infant  promises  parol  authority  to  another 
to  transfer  the  note  by  indorsement  for  him  is  good,  and  the  act  of  indorsement  is 
voidable  and  not  void.  Hardy  v.  Waters,  38  Maine  (3  Heath),  460.  Bee  notes  to 
marginal  page,  360. 
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came  in  lieu  of  the  action  of  debt ;  and  nan  assumpsit  is,  in  sub- 
stance, the  same  as  nU  ddbet^  in  debt;  t.  e.,  there  is  nothing  due. 
Whatever  shows  that  nothing  is  due,  may  be  given  in  evidence^ 
under  the  general  issue. 

To  prove  that  the  acts  of  an  in&nt  are  void,  8  Mod.,  810,  is 
cited;  where  it  was  determined,  that  a  rent-charge  out  of  his 
land  was  absolutely  void.  Opposed  to  this,  is  a  case  in  B.  R 
Hudson  V.  Jones,  where  it  was  held,  that  such  a  grant  by  an 
in&nt  was  not  void,  but  voidable  only. 

There  is  a  case  in  Dalt.,  64,  that  if  a  minor  sell  or  lease  for 
years,  and,  when  of  age,  receives  part  of  the  money,  yet  he  may 
avoid  the  contract ;  and  the  court  say  the  contract  was  void,  and 
it  cannot  be  made  good.  This  case  is  opposed  to  all  the  cases 
of  leases  by  minors,  and  receipt  of  rent  after  they  came  of  age, 
^  _  by  which  the  *  leases  were  validated.  It  is  opposed  to 
^  ^  the  case  in  2  Yem.,  235,  where  it  was  holden,  if  an  in£mt 
exchange  lands,  and  remain  in  possession  after  he  comes  of  age, 
he  is  bound  by  the  exchange. 

The  truth  is  this :  Purchases  by  an  infant  are  voidable.  Con- 
veyances are  voidable,  only  when  they  take  effect  by  delivery ; 
but  if  the  infant's  privilege  will  not  be  sufficiently  protected  by 
considering  them  as  voidable,  they  are  void.  This  is  illustrated 
by  a  case  in  Keble,  869,  where  a  barber  contracted  with  an 
infant  for  the  hair  growing  on  her  head ;  and,  in  pursuance  of 
the  contract,  with  the  license  of  the  infant,  cut  all  the  hair  froxn 
her  head ;  it  is  apparent  that  no  way  was  left  to  her  to  avail 
herself  of  her  privilege,  without  considering  the  contract  as  void. 
She,  accordingly,  brought  an  action  against  him  for  a  trespass 
in  forcibly  cutting  off  the  hair  from  her  head,  and  recovered. 
Executory  contracts  are  all  voidable  only;  and  I  would  here 
remark,  that  bonds,  with  conditions  to  perform  collateral  acts, 
are  voidable  only,  (a)  There  is,  then,  no  contract  executed,  or 
executory,  but  what  is  voidable  only,  if  the  contract  has  taken 
effect  by  delivery,  except  in  cases  of  delegated  powers.  (1) 

<a)  8  Bvr.f  180T;  1  Bl.,  979;  1  Vent,  61 ;  1  Boll.  Alv.,  780 ;  1  Ler.,  17. 


(1)  See  note,  marginal,  page  262. 
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It  is  a  universal  rule,  that  all  ezecuiory  contracts,  which  are 
voidable,  on  the  ground  of  in&ncj,  may  be  avoided  during 
infimcj  bj  the  in&nt,  as  well  as  afterwards ;  as  when,  a  minor 
promises  to  pay,  &c.  So,  too,  in  all  contracts  respecting  property 
which  are  executed  by  delivery  of  some  article,  on  payment  of 
money,  may  be  rescinded  by  the  minor,  both  before  and  after 
the  time  of  his  coming  of  age.  But  conveyances  of  real  pro- 
perty by  feoffinent,  on  delivery  of  the  deed,  which  comes  in  Ueu 
of  payment,  or  by  any  other  conveyance  of  such  property,  in 
fee,  for  life,  or  years,  cannot  be  avoided  before  the  infant  attain 
to  full  age.  Suppose  that  a  minor  should  take  possession  of  the 
estate  conveyed  by  him,  *  for  the  purpose  of  rescinding  r^^rt---, 
his  contract,  and  then  convey  to  a  stranger ;  the  original  ^  ^ 
grantee  will  hold  against  the  second,  unless  the  infant  avoids  the 
first  grant,  after  he  comes  of  age ;  for  his  title  is  the  eldest ;  and 
the  infant,  when  he  comes  of  age,  may  avoid  or  confirm,  which 
he  chooses;  for  his  entry  upon  the  first  grantee  is  an  act  as 
avoidable  as  his  grant  was.  (a)  Where  the  conveyance  is  by  fine 
or  recovery,  which  is  a  judicial  conveyance,  he  may  avoid  it  by 
writ  of  error;  but  this  must  be  done  during  minority,  and  can- 
not be  done  afterwards.  The  reason  is,  during  minority,  the 
age  is  determined  by  the  court,  by  inspection  of  the  court;  but, 
alter  fuU  age,  infancy  or  not,  when  the  conveyance  is  made,  it 
must  be  tried  by  the  jury,  and  nothing  can  be  averred  against 
the  record ;  which  implies  that  the  conveyance  must  have  been 
made  at  full  age,  or  he  could  not  have  suifered  a  common  reco- 
very, whilst  a  minor.  The  whole  of  this  doctrine  is  an  infringe- 
ment of  the  principles  which  govern  the  law  of  infancy,  though 
they  may  seem  to  be  preserved  by  technical  reasoning.  No 
such  practice  obtains  in  the  State  of  Connecticut ;  nor  have  I 
learnt  that  there  is  any  such  in  any  of  the  States  in  the  Union. 

The  acknowledgment  of  a  statute,  or  recognizance,  by  a  minor, 
is  not  void,  but  voidable ;  and  must  be  avoided  by  an  audita 
guerda,  during  minority ;  for  infancy,  in  this  case,  is  tried  by 
inspection.  Moore,  206 ;  Co.  Litt,  880. 

If  an  infant  will  avail  himself  of  his  infancy,  when  sued  on  a 

(a)  Co.  Lltt.,SI8»aeO;  TeimBep.,l«l;  8Bw.,11M,lSaB;  tBep.,l»;  8Mod,tt4. 
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contract,  he  must  plead  Iiis  in&ncy,  and  cannot  be  dischaiged 
of  Gourde,  aa  is  thecase  with  a  femme  covert;  his  contract  was  not 
▼old.  (a)  (1)  Aa  infant  defendant^  against  whom  a  decree  in 
chancery  has  been  made,  is  bound  by  it  only  by  the  rules  of  that 
court :  he  has  six  months  to  impeach  the  decree  for  fraud  or 
error.  But  an  in&nt  plaintiff  is  as  much  bound  by  a  decree  aa 
r«9f;Ai  ^^  ^uH,  (6)  unless* his  guardiaui  or  prockein  ami^  was 
L~^®J  guilty  of  fraud.  2  Vern.,  842.  Where  we  find  ihat^ 
when  there  has  been  a  decree  in  chancery  against  an  infant^  there 
must  be  a  subpoena  served  upon  him  within  six  months  after  he 
comes  of  age,  to  show  cause,  if  any  he  has,  why  the  decree  shall 
not  be  established.  (2)  When  lands  are  devised  to  be  sold  for 
the  payment  of  debts,  the  heir,  being  an  infant,  has  no  day  given 
to  him  to  show  eause  against  a  decree  to  sell  them,  unless  it  is 
decreed  that  he  join  in  the  sale.  Pre.  Can.,  185.  (8) 

(fl)  IBoB.  *PnU480;  3Salk.,681;  Sid.,  696;  lVer.,9g6. 
(6)  S  Atk.,  «»;  1  Fondb.,  75. 

(1)  It  is  lidd  down  by  l£r.  Chittyi  that)  in  an  action  of  assumpsit,  infancy  need 
not  be  specCally  pleaded,  bat  maj  be  given  in  evidenoe  under  the  general  issue ;  1 
•Chit  PL,  411 ;  though  he  sajTs  it  is  most  adTisable  to  plead  it  apedallj.  Id^  421. 
See,  also,  Wailing  v.  Toll,  9  John.  R.,  141 ;  Stansbuiy  v,  Marks,  4  Dall.,  130 ;  Vasse 
V.  Smith,  6  Cranch,  231.  But  the  infancy  of  the  plaintiff  must  be  taken  adrantago 
qC,  by  a  plea  iii  abatement.  Schermerhom  v.  Jenkins,  7  John.  Rep.,  373. 

(2)  Thomas  v.  Gyles,  2  Yem.  Rep.,  232;  Jackson  v.  Turner,  6  Leigh's  Rep.,  119; 
Idler  V.  Dennis,  3  John.  Oh.  Rep.,  367 ;  Kellsal  9,  Kellsal,  2  Mybe  ft  Keene,  409; 
Powys  «.  Mansfield,  6  Simons'  R.,  637. 

•  (3)  Soholefleld  v.  Healfteld,  7  Simons,  667.  In  cases  of  a  strict  foredosore  of 
.the  mortgagee's  right,  without  a  sale,  the  infant  has  his  day  after  he  becomes  of 
age,  but  is  tlien  strictly  confined  to  showing  errors  in  the  decree.  Williamson  «. 
Gordon,  19  Yes.,  114. 
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•CHAPTER  V.  [•267] 

Of  ms  LxABiuTT  of  Infants  fob  CbimbSi  Aim  Ciyiuteb  fob 
ToBra.    Of  his  Lluhuit  fob  Fbaud  m  ▲  Coistbact. 

HiNOBS  are  supposed  to  want  discretion ;  and  when  thej  are  of 
sucli  tender  years  that  they  can  have  no  regular  exercise  of  will, 
thej  cannot  commit  any  crime  against  society,  (a)  And  it  is  a 
universal  rule  that  infants,  who  have  not  arrived  to  seven  years 
of  age,  cannot  be  punished  as  criminals ;  for  they  have  no  will 
that  can  concur  with  a  forbidden  act,  in  contemplation  of  law. 

It  is  also  a  universal  rule  that,  when  they  have  arrived  at  the 
age  of  fourteen,  they  are  as  capable  of  committing  crimes  as 
adults.  The  period  betwixt  seven  and  fourteen  is  an  uncertain 
period.  If  the  infant  be  doli  capax^  he  is  liable  to  punishment; 
if  he  is  not  doli  capax^  he  is  not  liable.  4  BL  Com.,  28,  887. 
The  presumption  is  in  &vor  of  the  infant ;  and  the  ontu  probandi 
devolves  on  the  prosecution.  (1)    In&nts,  of  any  age,  are  privi- 

<a)  1  Hftwk.,  1 ;  Pl<>w.,  19. 


(1)  An  infSuit  between  the  ages  of  aeven  and  fourteen  iSi  prima  /ocm,  incapable 
of  oommittiDg  a  crime;  but  if,  after  allowing  due  conaideration  to  his  age,  and  to 
the  additional  fact  that  he  is  a  slave,  the  eridence  oonyinoes  the  jury,  beyond  a 
naaonable  doubt,  that  he  fuUy  knew  the  nature  and  consequences  of  his  act,  and 
plainly  abowed  intelligent  design  and  malice  in  its  execution,  he  may  be  conyicted 
of  murder.  God£rey  v.  State,  31  AJa^  323. 

In  the  case  of  Bex  v,  William  York,  Foster's  Crown  Law,  70,  &e  leading  case 
npon  the  liability  of  infants  for  their  erimee,  it  was  held  that  a  child  ten  years  of 
age  could  be  guilty  of  murder. 

The  oonfeesions  of  the  child  were  also  taken,  in  that  case,  as  eridence  oi  the 
ooBUDissioii  €i  the  crime;  but  after  repeated  examinations  of  the  child,  upon  time 
aUowed  for  that  purpose,  and  the  strictest  inquiry  into  the  nature  and  circumstances 
of  the  act,  so  as  to  satisfy  the  court  that  the  confessions  were  not  made  at  the 
instigation  of  some  other  person. 

Iliere  is  appended  to  this  case^  in  toL  1  of  Leading  Criminal  Cases^  p.  tl,  a 
laamed  and  elaborate  note,  by  K  H.  Bennett,  one  of  the  editors,  containing  a  care- 
M  reriew  of  the  Bnglish  and  American  cases  npon  the  subject  of  the  infanVs  lia- 
bility for  crimes  during  the  scTeral  periods  of  his  minority. 

As  to  their  liability  under  the  age  of  seven  years,  after  premising  that  the  ele- 
msntaiy  wiitern  most  uniformly  Uj  down  the  rule  that,  under  this  age^  innocence 
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leged  from  panishment  in  certain  cases,  when  that  pnnisliment  is 
inflicted  bj  statute,  and  they  are  not  named.  The  rule  is  this: 
If  a  statute  be  made,  punishing  an  offense  corporally,  in&nts, 
who  are  above  fourteen,  are  bound,  whether  named  or  not    So, 


is  a  presumptikm  of  law,  and  that  "  no  averment  ehall  be  received  against  that  pre- 
•umpiion,'*  citing  Hale's  Fleas  of  the  Crown,  2*7;  Hln(w  CSl,  4;  Flowden,  19  a; 
Dalton*s  Justioe,  cb.  147,  p.  334;  1  Hawk.  P.  C,  2;  4  Bl.  Goul,  22,  23,  the  editor 
■ays:  "  But  it  ren^ains  to  be  judicially  determined  that,  if  an  infant,  under  the  age 
of  seven  years,  is  proved  to  have  sufficient  discretion,  and  to  know  good  from  evil, 
he  is  not  liable  to  prosecution  as  well  as  one  above  that  age.  The  nuixim,  moUiw 
migppUi  aetatemf  seems  to  apply  as  well  to  one  under  as  to  one  above  that  age.** 

As  to  their  liability  between  the  age  of  seven  and  fourteen,  "all  the  authoritiM,* 
says  the  learned  editor,  "  agree  that,  at  that  age,  criminal  responsibility  oommenoeSi 
and,  subject  to  the  presumption  in  favor  of  infants,  they  are  answerable  for  any 
and  all  crimes  committed  by  them,  whether  felonies  or  misdemeanors, '*  citing  Dal- 
ton*s  Justice,  p.  234,  ch.  147 ;  Starford  Les.  Plas.  del  CorotL,  ch.  19;  Tear  Booki^ 
8  Henry  Yll,  p.  1 ;  4  BL  Godl,  28;  Hale's  Fleas  of  the  Grown,  ch.  26,  note  n ;  4 
Boston  Law  Bep.,  329 ;  The  State  v.  Gwynne,  9  Humph.,  175 ;  Commonwealth  «. 
Keagg,  1  Ashm.,  248.  People  v.  Kendall,  26  Wend^  399,  was  the  case  of  one^ 
uineteen  years  of  age,  indicted  for  obtaining  goods  under  false  pretenses. 

Of  what  this  "presumption  in  favor  of  infants"  consists,  which  is  spoken  of 
above,  clearly  appears  firom  the  opinion  of  Littlkdalb,  J.,  in  Bex  •.  Elizabeth 
Owen,  19  Eng.  C.  L.  Bep.,  363  (4  0.  ft  P.,  236),  who  said:  "In  this  case,  there  are 
two  questions:  first,  did  the  prisoner  take  these  coals;  and,  secondly,  if  she  did, 
had  she,  at  the  time,  a  guilty  knowledge  that  she  was  doing  wrong.  The  prisoner, 
as  we  have  heard,  is  only  ten  years  of  age,  and  unless  you  are  satisfied,  by  the 
evidence,  that,  in  committing  this  oifense,  she  knew  that  she  was  doing  wrong,  yon 
ought  to  acquit  her.  Whenever  a  person,  committing  a  felony,  is  under  fourteen 
years  of  age,  the  presumption  of  law  is  that  he  or  she -has  not  sufficient  capacity  to 
know  that  it  is  wrong,  and  such  person  ought  not  to  be  convicted,  unless  there  be 
evidence  to  satisiy  the  Jury  that  the  party,  at  the  time  of  the  offense,  had  a  guilty 
knowledge  that  he  or  she  was  doing  wrong.*' 

There  is  a  conflict  of  the  law  of  England  and  this  country  upon  the  liabilitf  of 
faifants  for  the  crime  of  rape.  The  learned  editor  quotes  firom  the  case  of  Rex  v. 
Eldersham,  3  Oarr.  k  Payne,  896,  as  declarative  of  the  doctrine  established  at  the 
present  thne  as  follows :  "  This  boy,  behig  under  fourteen,  cannot,  by  law,  be  found 
guilty  of  a  rape,  except  as  principal  in  the  second  degree.  From  his  age,  the  law 
concludes  it  impossible  for  him  to  complete  the  offense,  and  that,  in  my  Judgment 
must  be  held  to  negative  the  intent  alleged  in  the  fh*8t  count**  To  the  same  eflbct 
is  Bex  V.  Ooombridge,  7  Carr.  k  Payne,  736;  Reg.  v.  Jordan,  9  id.,  118. 

On  the  contrary,  the  rule  in  this  country,  where  the  age  of  puberty  is  frequently 
earlier  than  it  is  in  England,  may  be  assumed  to  have  been  definitely  expressed  l^ 
Bead,  J.,  in  Williams  «.  The  State,  14  Ohio,  222,  for  whose  opinion  the  editor 
entertained  so  high  a  respect  that  he  has  embodied  a  laige  part  of  the  same  fnfto 
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too,  if  the  statute  declares  tliat  such  an  offense  shall  be  considered 
as  an  offense  of  a  certain  description,  which  offense  had  been, 
heretofore,  punished  corporally,  in£Eints  are  bound,  although  not 
named:  As  when  the  English  statute  was  enacted,  declaring, 
that  the  malidouslj  shooting  cattle  should  be  felony,  which 
was  •only  a  trespass  before;  felony,  by  the  laws  of  that 
country,  being  punishable  with  death ;  in  such  case,  an  ^  -^ 
in£mt  would  be  liable  to  the  punishment  of  felony  if  he  should 
transgress  that  statute,  whether  in£Emts  were  mentioned  in  that 
statute  or  not  If  the  statute  punishes  corporally  an  act  that 
was  not  an  offense  at  common  law,  or  that  was  an  offense,  but 
not  before  punished  corporally,  and  does  not  constitute  it  an 
offense  by  name,  which,  by  the  common  law,  is  punished  cor- 
porally, an  infant  (if  infants  be  not  named  in  the  statute)  shall 
not  be  punished  corporally,  (a)  Tenderness  to  infants  led  to  this 
construction  of  the  statutes,  that  minors  should  not  be  ousted 
of  their  common-law  privilege,  unless  the  legislature  had  ex- 

(a>  Flow.,  581 ;  Cro.  Jac,  S74;  Co.  Litt.,  Ut;  id.,  8B7. 


the  nofeeu  RxABf  J.,  sajs :  "  Modified,  then,  to  our  own  drcm^stances  and  oondi- 
tioo,  the  law  ia  thia:  An  infant  under  the  age  of  fourteen  yeara  is  presumed  to  be 
incapable  of  oonunittlng  the  crime  of  rape,  or  an  attempt  to  commit  it;  but  that 
presumption  may  be  rebutted  by  proof  thst  he  has  arrired  at  the  age  of  puberty, 
and  is  capable  of  emission,  and  consummating  the  crime;"  citing  Commonwealth 
V.  Lanigan,  3  Law  Rep.,  49. 

The  case  of  the  Commonwealth  v.  Green,  2  Pick.,  380,  is  cited  with  disapproba- 
tion. In  that  case,  a  minor  was  held  indictable  for  an  attempt  to  commit  a  rape, 
though  it  was  admitted  that  he  was  incapable  of  committing  the  crime  lumself. 
The  court  are  reported  to  have  said  (Pabebr,  Oh.  J.,  dissenting),  that  "a  minor  of 
foaiteen  years  of  age,'  or  just  under,  is  capable  of  that  kind  of  force  which  oonsti- 
tatea  an  essential  ingredient  in  the  crime  of  rape,  and  he  may  make  an  assault 
with  an  attempt  to  commit  that  crime;  although,  by  an  artificial  rule,  he  is  not 
paniahable  for  the  crime  itself.  An  intention  to  do  an  act  does  not  necessarily 
imply  an  ability  to  do  it** 

The  answer  to  which  is,  in  the  language  of  Hbad,  J. :  "If,  in  con^mplation  of 
law  (which  was  admitted  in  the  above  case),  the  crime  cannot  be  committed,  and 
can  have  no  legal  existence,  how  can  he  be  gniHy  of  attempting  it?** 

The  confessions  of  an  infant,  if  otherwise  oompetentt  are  held  admissible  against 
him,  in  the  same  manner  as  the  confessions  of  adults.  Rex  v.  Wild,  1  Moody  C.  0., 
452;  Bex  v,  Upchurch,  id.,  465;  Mather  v.  Claric,  2  Aik.,  209;  Rex  v.  Thornton, 
1  Moody,  29;  Oommonwealth  v.  Zard,  Roacoe*s  Crim.  Ev.,  28,  note. 

49 


386  beeye's  domestic  belations. 

pressly  declined  that  thej  should  be.  It  is  a  general  rule,  that 
an  infant,  at  any  age,  is  not  liable  for  a  misdemeanor;  which 
consists  in  not  doing  what  the  law  commands  to  be  done.  Fos- 
ter, 70.  (1) 

It  is  also  a  rule,  that  a  minor  shall  not  be  convicted  on  his 
own  confession,  without  great  caution  being  exercised  by  the 
triers. 

Where  the  minor  has  committed  a  tort  with  force,  he  is  liable 
at  any  age;  for,  in  case  of  civil  injuries  with  force,  the  intention 
is  not  regarded ;  for,  in  such  case,  a  lunatic  is  as  liable  to  com- 
pensate in  damages  as  a  man  in  bis  right  mind.  (2) 

(1)  The  nature  of  the  offeuse  committed  by  the  infant  is  important  to  be  am- 
■idered,  with  referenoe  to  his  liability  to  be  punished  for  crimes.  For  a  notorious 
breach  of  the  peace,  a  riot,  or  battery,  he  is  liable  to  be  punished  as  an  adult,  as 
also  if  he  perjure  himself  in  point  of  age,  or  otherwise ;  but  .if  the  charge  against 
him  is  for  a  mere  non-feasance,  in  some  cases  he  will  be  privileged  by  his  non-age^ 
if  under  twenty-one,  though  above  fourteen.  So,  if  he  be  convicted  of  a  disseiseo, 
with  force,  yet  he  shall  not  be  imprisoned  for  it,  because  his  infancy  is  an  excoae^ 
by  reason  of  his  indiscretion.  1  Russ.  on  Crl,  2. 

(3)  Tliough  It  is  certain  that  infants  are  liable  in  actions  ex  delictOf  sUll  it  has  long 
been  settled  that  the  act  complained  of  must  be  wholly  tortious  in  order  to  cbai^ge 
them ;  and  that  a  matter,  arising  ex  eontracht,  though  infected  with  fraud,  cannot 
be  changed  into  a  tort,  in  order  to  charge  the  infant  in  trover  or  case,  by  a  change 
in  the  form  of  action.  Jennings  •.  Randall,  8  T.  R.,  326 ;  Vasse  v.  Smith,  6  Grandi, 
236.  When  an  infant  hired  a  horse  and  gig  to  go  to  G,  but,  instead  of  going  to  that 
place,  went  to  G,  in  an  opposite  direction,  and,  by  severe  usage,  the  horse  was 
killed,  it  was  held  that  his  infancy  was  a  bar  to  the  action.  Penrose  v.  Curren,  3 
Bawle's  Rep.,  361;  a  P.  Wilt  «.  Welsh,  6  Watts,  9.  Of  their  liabUity  for  their 
tortious  acts  generally,  see  Loop  v.  Loop,  1  Yt  Rep.,  Itt ;  Humphrey  v,  Douglas, 
10  id.,  71 ;  Peigne  v.  SuttdiiTe,  4  McCk)rd's  Rep.,  387 ;  Miles  «.  Qraham,  4  Bos.  k 
PulL,  140;  Homer  •.  Thwing^  3  Pick.,  492;  Bristow  •.  Eastman,  1  JBsp.  Rep^  72; 
e  omira,  Campbell  v,  Stokes,  2  Wend.,  137 ;  Munger  v.  Hess,  28  Barb.,  75. 

Lifancy  is  a  good  defense  to  an  action  on  (he  ca$e  for  deceit  and  false  warrant  in 
the  sale  of  goods.  Preeoott  v.  Norris,  32  N.  H.,  101 ;  Green  v.  Oreenbank,  2  Marsh., 
485 ;  Morrill  v.  Aden,  19  Yt,  505.  And  an  infant  is  not  estopped  flnom  setting  up 
his  infancy  as  a  defense  to  a  contract  which  he  entered  into  under  a  fraudulent 
representation  that  he  was  of  age.  Merriam  r.  Cunningham,  11  Gush.  (Maas.X  40; 
West  9.  Moore,  14  Yt,  447;  People  •.  Kendall,  25  Wend.,  399;  Price  •.  Hewit^ 
18  Law  and  Bq.  Rep.,  523;  Burley  v.  Bissell,  10  N.  H.,  184;  Brown  v,  McCuns^ 
5  Sandf.,  225. 

The  foregoing  actions  were  brought  on  the  contract^  to  which  infancy  is  always  a 
complete  answer.    But  infants  are  liable,  equally  with  adults,  for  their  torts.    Xbo 
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There  is  one  species  of  wrong  for  which  an  infant  cannot  be 
liable  until  he  is  doli  capax^  viz.,  slander.  I  find  nothing  satis- 
hcftOTj  on  this  subject,  as  to  what  age  he  is  liable.  By  analogy 
to  his  liability  for  crimes  which  rests  upon  his  being  doli  eapax^ 
I  diould  suppose  that  he  would  be  liable  at  Ae  age  of  fourteen. 

We  find  it  mentioned  in  the  elementary  writers  that  he  is 
liable  at  seyenteen  years  of  age;  and  for  this,  Noyes'  Beports, 
page  29,  are  cited ;  but  that  proves  nothing  more  than  that  an 
in&nt  of  that  age  was  rendered  *  liable  in  an  action  for  p^omq-i 
slander ;  for  that  was  the  case  of  the  defendant  before  the  '-  ^ 
court  But  no  rale  can  be  drawn  from  this  report  that  he  would 
not  have  been  made  Hable  at  an  earlier  period ;  as  there  is  no 
special  reason,  that  can  be  conceived  of,  why  he  should  be  liable 
at  that  age,  and  not  before.  At  the  age  of  fourteen  he  is,  in 
presumption  of  law,  doK  capax.  At  this  age,  therefore,  I  appre- 
hend that  a  minor  is  liable  in  an  action  for  slander. 

It  is  laid  down  as  a  rule,  in  the  elementary  writers,  that  an 
in&nt  cannot  be  liable  for  his  fraud  in  a  contract,  in  a  civil  ac- 
tion ;  and  several  authorities  are  cited,  to  prove  this  position.  It 
seems  to  me,  that  this  position  is  destitute  of  principle.  Infants 
are  not  liable  for  their  contracts;  but  may  be  for  their  torts. 
The  contract,  and  the  fraud  in  a  contract,  are  very  distinct  things. 
On  the  first,  he  would  not  be  liable ;  but  I  cannot  conceive  of 
any  reason  why  an  infant,  who  is  doli  capaxy  and  commits  an 
injury  by  practising  fraud,  should  not  be  liable  to  compensate  in 
damages  the  person  injured.    It  is  a  point  not  to  be  disputed. 


action  in  such  eaifles  should  not  be  aesumpeit  on  the  oontracti  but  in  form  evdUfete. 
An  infant  is  liable  in  tort  for  obtaining  goods  fhradulentlf,  with  intent  not  to  paj 
for  them.  Wallace  v.  Morse,  5  HUl,  391 ;  Badger  v,  Phinneji  16  Mass.,  369 ;  Ho- 
HMr  V.  Thwing,  3  Pick.,  493.  And  an  infant  is  punishable  by  indictment  for 
obtaining  goods  under  false  pretenses.  If  under  fourteen,  he  is  presumed  doH  ineO' 
paXf  and  the  burden  of  proving  him  to  be  of  sufBdent  mental  capacity  rests  with 
the  prosecution.  People  v.  Kendall,  9upra.  If  an  infant  hire  a  horse  and  willfblly 
and  intentionally  injure  the  animal,  he  thereby  disal&rms  the  contract  and  is  liable 
in  trespass.  Campbell  v.  Stokes,  aupra.  He  is  liable  civilly  for  an  assault.  Bullock 
9.  Baboodc,  3  Wend.,  391.  And  he  is  answerable  for  his  own  trespass ;  and  the 
iSUher  is  not  answerable  for  it  if  committed  without  lus  authority  or  approval. 
Mk  9.  Tim,  4  Donio  (N.  T.X  1T6. 
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that  he  ia  liable  to  be  indicted  for  a  fraud  practised  in  a  contract, 
under  the  same  drcamstances  aa  an  adolt  would  be  liable.  He  is 
liable,  criminaliter ;  why  should  he  not  be  liable,  civiUterf  This 
doctrine,  which  I  am  combating,  has  not  always  been  cordially 
acquiesced  in  by  thtf^English  courts.  The  good  sense  of  Pabeeb 
and  Tbevbb  revolted  against  it;  (a)  and  not  willing  directly  to 
overthrow  the  established  precedents,  they  say  that  an  in£mt 
should  not  be  admitted  to  plead  in&ncy,  when  trading  as  an 
adult,  and  charged  with  fraud,  {b)  At  a  later  period,  Lords 
Mansfield  and  EIbnyon  have  both  discovered  symptoms  of  dis- 
gust with  this  doctrine.  Lord  Mansfield  says,  the  privilege  of 
an  infant  is  g;iven  to  him  as  a  shield,  and  not  as  an  offensive 
weapon;  and  Lord  EIenyon  says,  that  an  in&nt  would  be  lia- 
r*9ftm  ^^®  ^^  ^^  action  sounding  *  in  contract,  if  it  arose,  ez  de- 
*•  ficto,  from  fraud,  a  tort  With  the  support  of  such  respec- 

table authorities,  I  shall  hazard  the  rule,  that  an  infant  is  liable, 
ciMiter,  for  his  fraud  in  a  contract,  (c)  (1) 

There  is  a  case  in  Comyn's  Digest,  294,  tide  Chancery,  which 
shows  that  when  an  infant  has  entered  into  an  agreement,  with 
a  fraudulent  intent  to  derive  an  advantage  to  himself,  by  not  ful- 
filling his  engagements,  he  may  be  compelled  in  chancery  to 
perform  it:  As  when'a  father  was  about  to  make  a  settlement 
of  the  value  of  $1,000,  out  of  the  estate  which  by  law  would 
descend  to  an  infsmt,  upon  the  younger  son ;  the  infant  promised 
the  &ther,  if  he  would  desist  from  making  the  settlement,  that 
he  would  give  to  the  younger  son  $1,000 :  therefore,  the  father 
desisted  from  making  the  settlement ;  and  the  infant  refused  to 

(a)  IS  Vln.,  S08.  (6)  8  Bar.,  180S.  (<;)  Peake, 


(1)  The  dedsiona  of  Inter  timee  have  fully  conflnned  the  rule  here  laid  down; 
and  under  them,  infjBUicy  ia  no  longer  permitted  to  protect  fraudulent  a<^  In  the 
oaaeof  Ex'ra  of  Loop  v.  Ad^rs  of  Loop,  1  Vt  Rep.,  171,  it  was  held  that  infancy 
would  not  protect  an  executor  in  the  fraudulent  execution  of  his  trust  So,  too^  ia 
ICaaaaohusetta,  where  an  infant  obtained  goods  upon  his  fraudulent  affirmation  that 
he  was  of  age,  though  he  avoided  payment  of  the  price,  on  the  plea  of  infancy,  stOl 
the  vendor  was  held  entitled  to  reclaim  them  on  the  ground  of  his  never  having 
parted  with  property  in  them.  Badger  v.  Phinney,  15  Mass.,  359.  In  a  case  in 
tlie  12th  of  Sergeant  and  Bawle,  it  was  suggested  that  there  might  be  sudd  a  case 
of  palpable  fhiud  in  an  infant  arrived  at  an  age  of  discretion,  as  would  render  a 
release  of  his  right  to  land  binding  on  hinu 
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fblfill  his  promise,  relying  upon  his  infancy  to  protect  him  from 
fulfilling  his  contract  But  chancery  would  not  suffer  him  to 
avail  himself  of  his  firaudulent  intention ;  and  compelled  him  to 
pay  to  the  younger  son  the  $1,000. 

Where  the  cause  of  action  arises  from  contract,  an  infant  can 
never  be  made  liable  in  action  sounding  in  tort  (a)  (1) 


♦CHAPTER  VL  [*261] 

Or  INFAIIT  BEING  BOUND  BY  CONDITIONS  ANNEXED  TO  A  GbANT  OF 

AN  Office  bzp&esslt.  Whether  liable  to  any  annexed  Pen- 
alty FOR  NON-FVLFILLICENT.   Of  THEIB  BEINO  BoUND  BY  IMPLIED 

CoNDmoNB.  Of  the  law  bespbctino  the  Prejudices  they 
XAY  bbceivb  fbom  Lachbs.  Of  THEIB  Ability  to  hold  Offi- 
CBB,  whether  Judicial  or  Ministerial.  Of  their  Ability  to 
xxbcutb  a  Power  oyer  Real  Estate. 

It  is  a  rule  of  law,  that  whenever  an  estate  or  office  is  granted 
to  an  infant,  to  wluch  there  is  annexed  a  (Condition,  if  the  in£uit 
do  not  a  certain  thing,  he  shall  forfeit  the  estate  or  office; 
the  in£Emt  is  bound  by  this  condition ;  but,  if  the  condition  had 
annexed  any  penalty,  other  than  the  forfeiture,  the  infant  would 
not  be  bound  by  this  penalty.  The  grantor  may  reasonably 
require  that  the  estate  should  return  to  him,  if  the  things  are  not 
done,  the  doing  of  which  constituted  the  consideration  of  the 
grant;  but  it  is  not  reasonable  that  he  should  have  the  power  of 
infficting  a  penalty  on  infants,  whose  indiscretion  mighty  in  such 
case,  destroy  their  privilege,  {b) 

Whenever  there  is  a  condition  implied  by  law,  that  requires 
fidelity  or  skill,  an  infant  is  bound  by  it  (c)  This  is  the  case 
in  the  grant  of  all  offices.  If,  then,  an  in&nt  have  the  grant  of 
an  office,  and  do  not  execute  it  with  skill  or  fidelity,  he  forfeits 

OOST.Rep^aaS.  (6)  Co.  Lit., MA.  (<;) 8 Co., 44 ;  Co.  Lit,  958. 


(1)  See  note  to  page  388,  ank. 
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his  office.  If  the  conditdon  implied  hj  law,  which  is  annexed 
to  an  estate,  works  a  forfeiture,  when  the  forftsiture  is  to  arise 
from  some  tortious  act  of  the  tenant,  an  infoint  is  as  much  bound 
r*9fS91  *  ^  ^'^  adult  For  instance,  the  law  declares  that  ten- 
ants who  conmiit  waste,  shall  be  liable  to  treble  damageS| 
and  forfeit  their  estate,  (a)  In  this  case  the  infant  is  bound ;  but 
in  other  cases,  if  there  be  no  tort  committed,  where  the  acts  of 
an  adult  will  forfeit  his  estate,  an  infant  will  not  K  an  adult 
should  alien  his  life  estate,  or  should  alien  his  mortmain,  he  for- 
feits his  estate;  but  an  infant  would  not  (1) 

It  is  a  general  rule,  that  an  in&nt  shall  not  be  prejudiced  bj 
laches.  And  therefore  it  is,  when  a  stranger  dies  seised  of  land 
belonging  to  an  infant,  and  the  land  descends  to  the  heir  of  the 
stranger,  the  infantas  right  of  entry  is  not  taken  awaj.  (2)  Yet, 
there  are  a  variety  of  exceptions  to  this  rule  in  the  English  law, 
most  of  which  can  have  no  existence  in  the  United  States. 
Where  an  estate  is  granted  to  an  infant  or  his  ancestor,  and  a 

(a)  Plowd.,  8M ;  6 Bac.,  474;  8  Co.,  4 ;  1  Boll.  Abr.,  981. 


(1)  By  the  oommon  law,  infants  were  capable  of  holding  such  offices  as  did  not 
concern  the  admiaistration  of  justice ;  but  only  required  skjll  and  diligence  in  their 
execution.  Bac.  abr.  tlL  Infancy,  £.  And  if  any  condition  annexed  to  such  oflSee 
was  not  fulfilled,  it  was  forfeited.  3  Mod.  Rep.,  224. 

It  was  held  in  Barrett  v.  Seward,  22  Vt.,  176,  [Poland,  J.,  dissenting,]  that^  an 
infant  might  receive  a  special  deputation  fh>m  the  sheriff,  under  a  statute  giving  to 
the  sheriff  power  to  depute  any  proper  person  to  serve  a  writ,  at  the  risk  of  the 
plaintiff,  ko. 

The  case  was  decided  upon  the  ground  of  the  sheriff's  liability  under  the  statute^ 
for  all  acts  of  his  special  deputy,  equally  and  to  the  same  extent  that  he  would  be 
for  the  acts  of  his  general  deputy ;  and  if  such  deputy  was  appointed  at  the  request 
of  the  plaintiff  in  the  writ^  the  sheriff  would  still  be  liable  to  the  defendant^  and  to 
third  persons,  the  same  as  for  the  acts  of  a  general  deputy.  The  same  result  was 
arrived  at  in  Moore  v.  Graves,  4  N.  EL,  408,  and  upon  the  same  ground. 

In  Harvey  v.  Hall,  22  Yt,  211,  it  was  decided  that,  an  infant  could  not  be  spe- 
cially authorized  to  serve  mesne  process,  by  the  magistrate  signing  the  same. 

The  case  was  put  upon  the  ground  that,  in  the  case  of  a  special  authorization 
by  a  magistrate,  as  the  infant  would  not  be  liable  to  the  defendant^  for  any  injory 
he  might  sustain,  either  for  misfeasance,  or  nonfeasance,  for  a  false  return,  A& ; 
that  there  would  be  no  principal  to  be  made  liable  in  these  particulars — there  being 
no  statute  making  the  magistrate  liable,  as  in  the  case  of  a  sherifll 

(2)  Allen  v.  Sayer,  2  Yem.,  368. 
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oondition  is  annexed  to  tbe  estate,  a  non-peiformance  of  this 
oondition  will  bar  him  of  a  right  to  the  land  forever,  (a) 

Infiints  are  bound  bj  the  statutes  of  limitation,  unless  their 
rights  are  especially  saved.  (&)  (1) 

An  in£mt  can  hold  no  judicial  office,  from  a  supposed  want  of 
discretion*  He  can  hold  a  ministerial  office ;  for  this  can  be  exe- 
cuted, by  deputy ;  unless,  for  the  due  performance  of  it,  the  law 
requires  that  an  oath  be  administered  to  the  holder  of  the  office. 
For  this  reason,  an  infimt  cannot  be  an  attorney.  In  cases  where 
the  office  is  executed  by  deputy,  the  chancellor,  the  supreme 
guardian  of  all  infants,  appoints  the  deputy,  (c)  In  cases  where 
an  infant  may  execute  an  office,  he  is  bound  by  his  official  acts, 
and  liable  for  his  defaults;  as  when  an  in&nt  jailer  suffers  an 
escape,  he  is  liable  for  the  escape,  {d)  (2) 

An  infant  cannot  execute  a  power  over  real  estate,  which  re- 
quires any  discretion ;  but  if  the  special  manner  *  of  pijrtftQi 
executing  the  power,  be  pointed  out  in  the  instrument  *-  -' 
granting  the  power,  so  that  no  room  is  left  for  the  exercise  of 
discretion,  an  infant  may  execute  it  {e)  But  an  infant  may  exe- 
cute a  general  discretionary  power  over  personal  estate,  if  such 
in£Eint  be  of  sufficient  age  to  bequeath  such  estate  by  will. 

(«)  Oo.  Lit.  M6.  (6)  Pre.  In  Can..  518 ;  Cro.  XUs.,  686;  Co.  lit.,  S. 

(«)  Hob.,  695.  (<0  6 Co..  17:  8 Mod.,  S». 

(«)  8  Afk.,  66 ;  1  Vern.,  808 ;  Pow.  on  Pow. 

(1)  See  Wjch  v.  East  India  CompaDy,  3  P.  Wma.,  309 ;  St  John  v.  Turner,  2 
VeriL,  419;  Griffin  v.  Griffin,  1  Sch.  k  Lef.,  352. 

(2)  The  statutes  of  many  of  the  states  exclude  an  infant  Arom  holding  a  ciTil 
oAoe;  but  the  doctrine  of  the  common  law  is,  no  doubt,  correctly  stated  in  the 
text.  See  BacL  Abr.,  tit  Infancy,  and  cases  there  dted.  The  office  of  a  derk  of  the 
peace,  being  merely  ministerial,  may  be  held  by  him.  Crosbie  v.  Hariey,  1  Aloock  ft 
Va|i.,  431.  In  New  York  he  is  incapable  of  holding  any  dvil  office.  The  People  v. 
Dean,  3  Wend.,  438.  By  the  common  law,  also,  he  might  act  as  executor,  but  this 
rig^t  is  also  taken  away  by  statute  in  many  of  the  United  States. 

If  be  be  elected  constable  and  execute  process  as  such,  it  was  held,  that  he  is  a 
trespasser.  Green  v.  Burke,  23  Wend.,  49. 
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[•264]  •  CHAPTER  VIL 

Of  Suino  by  Guabdian,  and  whbk  bt  Pboohein  Ami.  Of  thx 
LiABniTT  OF  OaABDiAN  Ain>  Pbochbik  Ami  fob  Costs.  Of 
Infant  Dxfbnbant's  appbabancb  bt  Guabdian. 

When  an  action  at  common  law  was  brought  in  fayor  of  an 
infant,  be  was  obliged  to  sae  by  guardian ;  (a)  and  could  not  sue 
in  any  otber  way.  But,  by  the  statutes  of  Westminster,  he  may 
sue  by  his  prochein  ami,  in  certain  cases,  {b)  It  is  contended  by 
some,  that  he  may  sue  by  prochein  ami  in  all  cases ;  but  the 
authorities  teach  a  different  doctrine.  If  it  was  allowable  for  an 
in&nt  to  sue  by  his  prochein  ami  in  all  cases,  he  might  squander 
his  property  in  needless  suits,  in  spite  of  his  guardian ;  (c)  and 
indeed,  it  would  be  wholly  destructive  of  that  necessary  control 
of  the  guardian  oyer  the  infant,  with  which  the  law  has  invested 
him.  I  apprehend  the  infant  can  never  sue  by  prochein  ami^ 
against  the  mind  of  the  guardian.  The  cases  in  which  an  infant 
sues  by  prochein  ami,  are  cases  of  necessity.  (1)    When  the 

(a)  Bon.  »B,  960.       {b)  Co.  Lit.,  186 ;  Cio.  Oar.,  86.       <e)  Hut.,  09 ;  Cro.  Jac,  640. 

(1)  The  offices  of  guardian  and  prochein  ami  are  entirely  distinct;  and  the  privi- 
lege of  suing  by  prochein  amif  did  not  exist  before  the  statutes  of  Westm.  1,  c.  48, 
and  Wefllin.  2,  c.  15 ;  and  is  given  only  in  cases  of  neoesstty,  as  where  an  infant  is 
to  sue  his  guardian,  or  is  eloigned,  or  where  the  guardian  will  not  sue  for  him.  In 
all  except  these  special  oases,  the  suit  should  be  by  guardian,  and  not  hyprodtem 
ami,  Bac.  Abr.,  tit.  Infancy,  K.  In  Vermont  it  has  been  held,  that,  although  he  has 
a  guardian,  he  may  sue  by  his  next  friend,  if  the  guardian  do  not  dissent  Thomas 
V.  Dike,  11  Yt  Rep.,  273;  Bobeon  v.  Osbom,  13  Texas,  298. 

The  person  named  as  next  fHend,  is  not^  for  any  purpose,  a  party  to  the  sniL 
Brown  v.  Hull,  16  Yt.,  673 ;  and  in  case  of  petition  to  yacate  a  judgment  obtained 
by  an  infant,  who  sued  by  his  next  iViend,  the  service  upon  the  infant  will  be  suffi- 
cient Id.  Upon  the  reversal  of  a  judgment,  obtained  by  an  infknt  in  the  name  of 
his  next  IHend,  the  judgment  and  costs  shall  be  against  the  prochein  amiL  Yeiger  v. 
Stone,  7  Monr.,  189.  In  New  York,  it  appears  that,  the  prochem  ami  should  be 
appointed  previous  to  the  issuing  of  a  capias,  at  the  suit  of  an  infWnt  Fitch  ».  Fitch, 
18  Wend.,  513 ;  but  after  plea  pleaded,  a  defendant  cannot  move  to  set  aside  the 
plaintiff  *s  proceedings,  on  the  ground  that  the  suit  is  prosecuted  without  the  ap- 
pointment of  a  prochein  ami  FeUows  v.  Niver,  18  Wend.,  563. 

In  Alabama^  Bother  v.  MoCall,  3  Ala.,  449,  leave  of  Court  need  not  be  obtained 
to  bring  a  suit  in  name  of  next  friend.    He  is  but  a  species  of  attorney,  who  may 
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infimt  sues  his  goardian,  it  must  be  by  procktin  ami;  and  also 
when  he  has  no  guardian ;  and  if  his  guardian  be  absent  out  of 
the  country,  and  cannot  appear  for  him ;  and  when  the  guardian 
so  fap  countenances  the  suit,  that  he  will  not  forlnd  the  infant  to 
sue  by  prochein  ami:  but  if  the  guardian  will  not  consent  that 
the  suit  should  be  brought,  he  cannot  sue  by  prochein  ami. 
When  an  in&nt  commences  a  suit  otherwise  than  by  guardian 
or  prochein  ami^  the  defendant  may  plead  his  disability,  (a)  An 
in&ut  wife  may  appear  by  an  attorney,  appointed  by  her  hus- 
band. The  *  practice  of  suing  by  prochein  ami  is  the  ^^^^^p,, 
same  in  CTonnecticut,  as  in  England.  I  know  it  has  been  '-  ^ 
questioned  by  some,  whether  an  action  could  be  brought  in  those 
states  where  there  is  no  statute  to  warrant  it,  by  prochein  omL 
The  answer  to  this  objection  is,  that  the  statutes  of  England,  as 
ancient  as  the  statutes  of  Westminster,  which  were  enacted  long 
before  the  emigration  of  our  ancestors  to  this  country,  and  appli- 
cable to  the  circumstances  of  this  country,  have  been  considered, 
with  us,  as  high  authority  as  the  common  law  itself 

The  term  prochein  ami^  means  any  person  who  claims  to  appear 
as  such  for  the  infant  And  any  person  may  sue  for  an  infant  in 
his  name,  without  his  consent ;  but  the  court  before  whom  the 
suit  is  brought,  if  he  be  an  improper  person,  or  has  brought  an 
improper  claim  before  the  court,  will  dismiss  the  suit.  (1) 

(a)  %  BoL,  967 ;  S  Samid.,  US. 


prosecute  for  the  infiuit^  but  oui  do  nothing  to  operate  to  his  injury,  and  cannot^ 
therefore,  release  or  compromise  a  suit,  proeecuted  in  behalf  of  a  minor.  He  ia 
admitted  to  proceed,  for  otherwise,  the  infant  might  be  prejudiced  by  the  neglect^ 
or  refusal  of  his  guardian.  Isaacs  v.  Boyd,  5  Port,  388;  Hamilton  v.  Poster,  7 
Brevard,  464. 

It  is  held  in  Keeron  v.  Glowrer,  6  Black.,  604,  that  unless  the  prochein  ami  of 
an  infknt  lUintifT,  is  appointed  by  the  Court,  the  defendant  is  not  obliged  to  plead 
to  the  action,  and  may  have  the  suit  discharged. 

A  Judgment  of  wU  didi  against  an  inihnt,  is  held  not  to  be  Yoid,  but  erroneous. 
White  V.  Alberson,  3  Dey.,  241. 

Upon  a  presentment  against  the  infant  for  a  misdemeanor,  the  inftint  has  a  right 
to  appear  and  defend  himself  in  person,  or  by  attorney;  and  it  would  be  erroneoua 
for  him  to  have  a  guardian  assigned,  and  try  the  cause  on  a  plea  pleaded  by  the 
guardian.  Word's  Case,  3  Leigh.,  743. 

(1)  Andrews  v.  Craddock,  Abr.  Eq.,  73.  He  is  answerable  for  the  costs  of  the 
suit  and  therefore  brings  it  at  his  peril.    A  court  of  chancery  will,  upon  its  own 
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An  opinioiL  formerlj  prevailed,  that  a  prochein  and  must  be  a 
relative  of  the  infant;  but  the  law  now  is,  that  this  is  not  neoes- 
fiaiy.  1  Atk.,  571.  So,  a  stranger,  as  prochein  ami^  may  demand, 
on  behalf  of  an  infieint,  an  account  of  the  guardian  before  the 
infant  has  arrived  at  fall  age. 

A  guardian  and  prochein  ami  are  liable  for  costs  of  suit,  in 
case  the  in&nt  £sdls  in  the  action,  and  execution  issues  against 
them ;  but,  if  their  conduct  were  proper  in  bringing  the  suit,  they 
will  be  refunded  their  cost,  out  of  the  in£sknt's  property,  (a)  But 
if  the  suit  were  brought  wantonly  or  ignorantly,  they  must  pay 
the  cost  without  hope  of  reimbursement  There  seems  to  be  a 
diversity  of  opinion,  whether  the  successful  defendant  may  not 
elect  to  take  execution  either  against  the  infant,  or  his  guar- 
dian, {b)  I  take  it  that  the  better  opinion  is,  that  no  execution 
for  cost,  can  issue  against  an  infant  For  cost  came  in  lieu  of 
the  common  law  amercement  of  the  *  plaintiff,  pro/abo 
^  -'  damore  ;  and  the  in&nt  could  not  be  subject  to  an  amerce- 
ment; and  of  course,  could  not  be  liable  for  its  substitute,  (c)  (1) 

<a)  Bur., B06, lOaa       (6)  Q.L.B.,OT;  Cro.  Oar.,168;  Eq.  Ca.  Abr.,  88&       (t?)  lLeT.,7M. 

.^^-^— "^^■^-■^■^•— "^^■^^^^^^""^"— ^-^^-^~"~~~^"^^"^~^~~~"""^~^"^^^~^^^~~^^^~"^-^"~~"""~^"~^^~"^~^~^^~""~"— """-■^""■^^ 

motioii,  or  upon  petition,  direct  a  reference  to  ascertain  whether  a  suit,  prosecuted 
for  an  infant  by  prockcin  ami^  is  for  the  benefit  of  the  infant  The  People  v.  Kew 
York,  0.  P.,  11  Wend-,  164. 

(1)  It  is  said,  inBacon^s  Abridgement  tit  Infancy,  K.,  that  the  infant  is  not  liable 
to  costs,  but  that  the  prochein  ami  is;  and  if  he  refuse  to  pay  them  on  demand,  the 
court  will  grant  an  attachment  against  him.  The  prochein  ami^  being  liable  for 
oosts,  cannot  be  examined  for  the  infant  Hopkins  v.  Neil,  2  Str.,  1026.  And  his 
declarations  may  be  given  in  evidence  against  the  infant  Slaughter  v.  Talbot, 
Barnes,  128.  In  Price  v.  Sykes,  1  Ruff.,  87,  it  was  held  that  an  infant  who  pro- 
secuted an  unjust  claim  at  law,  and  thus  compelled  the  defendant  to  come  into 
equity  for  an  injunction  and  relief  and  who  then  sets  up  aa  inequitable  defense^ 
must  pay  costs. 

Where  the  bill  of  the  infant  is  dismissed  with  costs,  upon  a  fact,  which,  thongh 
not  known  when  the  bill  was  filed,  yet  with  due  diligence  might  have  been  known, 
the  prochein  ami  will  not  be  allowed  oosts  out  of  the  infantas  estate.  Pierce  «. 
Pierce,  9  Yes.,  548. 

Held,  in  Grandell  v.  Slaid,  11  Met,  288,  that  according  to  the  statute  which  pro- 
vided that^  "in  all  actions  the  party  prevailing  shall  be  entitled  to  his  legal  costs 
against  the  other,"  an  infant  would  be  liable  for  costs  and  consequently  a  prochein 
anUf  as  such  was  not  liable.  Held,  in  Dalrymple  v.  Lamb,  3  Wend.,  424  that  the 
next  friend  must  be  a  responsible  person.  And  if  an  infant  sue  without  a  proehein 
ami^  the  defendant  waives  the  irregularity  by  pleading  to  the  merits.  FeUows  9. 
Niver,  18  Wend.,  663. 
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On  a  bill  filod  bj  prochein  ami^  an  mfant  pays  no  cost  Yet, 
if  be  oomes  of  age  before  the  suit  is  at  an  end,  and  will  proceed, 
be  most  pay  cost;  and  if  tbe  suit  were  improperly  brought,  he 
has  his  remedy  against  his  prodiein  ami,  2  Pow.,  277.  I  appre^ 
bend  the  practice  in  Connecticut,  is  different:  the  guardian,  or 
next  friend,  is  eventually  liable  for  cost,  in  the  same  manner  as 
he  is,  who  gives  bonds  for  the  prosecution  of  a  suit  If  the  in- 
£Euit  prove  unsuccessful,  execution  for  cost  issues  against  him ; 
and  if  it  can  be  satisfied  out  of  his  property,  this  puts  an  end  to 
any  farther  proceedings :  if  it  cannot  be  satisfied'out  of  any  pro- 
perty of  the  in&nt's  that  can  be  found,  the  officer  who  holds  the 
execution  to  collect,  returns  a  non-est^  as  to  the  property  of  the 
infimt;  and  thereupon,  the  guardian,  or  next  friend,  becomes  lia- 
ble for  the  cost,  on  a  scire  facias^  founded  on  the  judgment  against 
the  infant  If  the  suit  were  an  improper  act  in  the  guardian,  and 
the  infant  is  obliged  to  pay  cost,  he  )ias  his  remedy  against  his 
guardian.  Both  the  guardian  and  the  next  friend  must  be  per- 
mitted to  appear  for  the  infant  by  the  court,  and  the  court  will 
inquire  into  their  qualificatious  to  prosecute  a  suit :  (a)  this  arises 
from  tbe  anxious  solicitude  always  expressed  by  the  law,  for  in- 
&nts ;  that  they  may  not  be  injured  by  an  improvident  guardian, 
or  next  friend.  They  may,  indeed,  commence  suits  without  per- 
mission from  the  court,  but  they  cannot  prosecute  them  witiiout 
permission.  This  is  not  the  law  practised  in  Connecticut,  so  far 
as  relates  to  guardians.  No  inquiry  is  made  by  our  courts,  into 
the  qualifications  of  guardians.  Perhaps  they  would,  if  com- 
plaint were  made  by  some  friend  of  the  infant,  that  the  guardian 
was  prosecuting  a  suit  to  the  detriment  of  the  minor.  But  no 
prochein  ami  *  can  appear  before  our  courts,  unless  he  be  r^^^w^ 
regularly  admitted  to  appear.  It  is  said,  tacit  admittance  ^  ^ 
is  sufficient;  if  it  be,  it  destroys  the  whole  effect  of  the  rule. 

Where  an  in&nt  is  a  joint  executor  with  an  adult,  he  may 
appear  by  attorney  appointed  by  the  adult ;  but  when  he  is  sole 
executor,  he  must  appear  by  guardian,  &c.  (6)  (1)    An  in&nt 

(a)16tn.,aM;  id., 709;  Latch,  aes.  {b)  Cro.  Jac., 841 ;  1  Vent.,  106. 


(1)  Bac.  Abr.,  tit  Infancj,  K. 
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defendant  must  always  appear  by  gaardian ;  he  can  never  appear 
by  prochein  ami;  so  is  the  common  law,  and  there  is  no  statute 
that  varies  it  (a)  In  the  case  of  an  infant  defendant,  or  in  case 
of  an  infant  plainti£^  an  infant  wife  must  appear  by  guardian. 
Although  an  infant  plaintiff  is  not  liable  to  eost^  an  infant  defend- 
ant is ;  and,  when  judgment  is  had  against  him,  execution  issues 
against  him  for  cost  and  damages.  (6)  When  an  infant  is  sued 
that  has  no  guardian,  no  judgment  can  be  rendered  against  him 
until  the  court  appoint  a  guardian  pro  re  nata;  which  the  court 
is  empowered  to  do.  And  if  the  mmor  who  is  sued  have  a 
guardian,  he  must  be  notified.  In  such  case,  when  the  guardian 
is  not  notified  when  the  writ  issues,  the  suit  will  not  abat^ ;  but 
a  summons  will  issue  from  the  court,  notifying  him  of  the  suit 
If  the  infant  have  a  guardian  before  the  commencement  of  the 
suit^  the  court  may  appoint  a  guardian  ad  litem,  provided  the 
guardian  is  out  of  the  reach  of  the  process  of  the  court :  whether 
-superior  or  inferior,  such  court  may  appoint  a  guardian  to  defend 
in  that  suit  (1) 

If  an  infant  have  a  judgment  rendered  against  him,  and  do 
not  appear  by  guardian,  it  is  error;  and  the  judgment  may  be 
reversed  by  a  court  coram  nobis,  (c)  If  an  in&nt  be  sued,  and 
no  guardian  be  summoned,  and  indeed  he  has  none,  and  judg- 
ment go  by  default,  still  it  is  error.  There  seems  to  be  some 
great  defect  in  the  law ;  for  in  such  cases  the  infant  has  only  to 
suffer  a  default,  and  he  effectually  eludes  justice.    And  in  case 

r*9ftfti  *^®  iiifent  hi*^  ^  guardian,  *  and  the  guardian  will  not 
*-  ■*  appear,  and  there  is  no  compulsory  process  to  make  him 
appear,  yet- the  judgment,  by  default,  is  erroneous.    In  Con- 

(a)  Pal.,  925,  S50;  Hob.,  966;  1  Vent.,  18S. 

(6)  Stra.,  1917 ;  1  Bols.,  18» ;  8  Bl.  Com.,  497 ;  1  Co.,  68 ;  9  Lrr.,  186. 

(c)  Cto.  Jac.,  640;  Tel.,  68;  Carth.,  867. 

(1)  Where  the  infant  is  sued,  and  appears  by  attorney,  the  plaintiff  must  move 
that  the  appearance  be  amended,  by  the  substitution  of  a  guardian.  Hindmarsh  v. 
Chandler,  7  Tannt.,  488.  It  is  so  well  established  that^  if  an  infant  defendant 
appear  by  attorney,  it  id*  error,  that  it  is  deemed  unneeessaiy  to  cite  any  of  the 
numerous  authorities  to  the  point  But  when  judgment  of  nonsuit  is  given  against 
an  infant  plaintiff,  it  is  no  ground  of  error  that  he  appeared  by  attorney.  Bird  «. 
Pegg,  6  Barn,  k  A.,  418. 
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necticnty  in  the  latter  case,  it  has  been  determined  that  it  is  not 
error,  if  the  guardian  have  been  smnmoned,  and  does  not  appear. 
So,  too,  it  seems  as  if  the  law  had  pat  it  into  the  power  of  the 
guardian  to  evade  the  law.  Bj  an  English  statute,  when  an 
infant  appears  bj  attorney,  and  judgment  passes  for  him  upon 
verdict,  the  judgment  shall  stand,  (a) 

If  an  in£uit  be  sued  with  others,  and  judgment  be  rendered 
against  them  all,  and  the  infant  appear  by  attorney,  the  judgment 
is  not  only  erroneous  as  it  respects  the  infant,  but  also  as  to  the 
adults,  {b)  As  if  A,  an  infant,  and  B,  an  adult,  be  sued  in  tres- 
pass :  A  appears  by  attorney,  and  both  are  found  guilty :  this  is 
erroneous  as  to  both ;  and  will  be  reversed  in  toto.  It  is  not  very 
easy  to  discover  the  principle  upon  which  this  doctrine  is  founded. 
There  seems  to  be  no  reason  why  judgment  against  the  adult 
should  be  reversed,  because  the  judgment  against  the  infant  was 
erroneous.  All  that  the  law  demands  would  be  answered,  if  the 
judgment  were  reversed  as  to  the  infant  only.  If  the  law  were 
so  that,  betwixt  the  adult  and  the  in&nt,  there  was  any  obliga- 
tion on  the  infant  to  pay  his  moiety  of  the  damages,  it  would 
seem  reasonable  that  the  judgment  should  not  stand,  unless  it 
was  against  both.  But  there  is  no  such  obligation.  If  the 
plaintiff  had  sued  the  adult  alone,  and  had  obtained  judgment, 
this  judgment  would  be  valid.  There  is  no  necessity  that  he 
should  sue  the  minor ;  and  if  the  judgment  should  be  reversed 
as  to  him,  it  would  be  in  the  same  situation  as  if  the  infant  had 
not  been  sued.  If  the  plaintiff  in  the  judgment  was  obliged  tc 
collect  his  proportion  out  of  both  defendants,  when  a  judgment 
was  against  both,  it  would  seem  reasonable  that  the  judgment 
should  not  stand,  unless  it  was  against  both.  But* this  ^^^.^^^ 
is  not  the  case:  if  the  judgment  had  been  against  both,  ^  ^ 
the  plaintiff  in  the  execution  could  have  collected  the  whole  out 
of  the  adult  I^  in  such  case,  the  adult  would  have  any  remedy 
against  the  minor,  by  compelling  him  to  contribute  his  share  of 
the  judgment,  which  he  has  paid,  it  would  seem  reasonable  that 
the  judgment  should  uot  stand,  unless  it  was  against  both.  But 
the  law  is  so,  that  if  the  judgment  had  been  against  both,  and 

(«)  Cto.  Jae.,441,660.  (6)  Cro.  Jac,  MT ;  lRoL,7»;  ST.  R.,  486. 
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the  sum  had  been  paid  by  the  adult,  he  would  not  haye  any 
remedy  against  his  partner,  to  have  compelled  him  to  contribute ; 
for  it  was  a  judgment  founded  on  a  tort  I  can  conceive  of  no 
possible  reason,  which,  on  principle,  can  support  the  decision  of 
the  English  courts.  In  Connecticut,  such  judgment  is  erroneous 
only  as  it  respects  the  infant.  If,  in  a  case  circumstanced  as  the 
above,  several  damages  had  been  assessed  against  the  adult  and 
minor,  each  one.thousand  dollars,  the  judgment  against  the  minor 
alone  would  be  subject  to  a  reversal ;  for,  in  that  case,  the  plain- 
tiff could  release  the  damages  against  the  in£Emt,  and  take  out 
execution  only  against  the  adult  (a) 


[♦270]  ♦  CHAPTER  VIIL 

Of  Children,  as  LBGrmcATB  and  iLLEarmcATB.  Ot  thx  Modbbn 
Rule  of  detebmining  who  were  LEorriMATE,  and  who  not. 
Of  the  effect  of  an  Intebhabbiage  of  a  Father  of  a 
Child,  and  the  Mothbb  of  the  same  Child,  which  Child 

WAS  iLLEGrnMATE.  Of  THE  DISABILITIES  UNDEB  WHICH  AN 
iLLEGTriHATE  PeBSON  LABOBS.  Of  THE  PlACB  OF  Ssm^XlCSNT 
OF  AN  IlLEGITUCATB  ChILD.  Of  the  LiABILITT  OF  THE  PuTA- 
TIVE  FaTHEB  TO  ASSIST  IN  SVPFOBTTNG  AN  iLLSGinMATB  ChiLD, 
AND  OF  THE  PbOCEEDINGS  TO  COMPEL  A  PEBFOBliANCB  OF  THIS 

Dxmr.    Of  the  Liabujtt  of  the  Putative  Fatheb  to  save 

THE  town   OB  FABISH   FBOM   BEING  LIABLE   TO  SUFPOBT    SUCH 

Child,  if  rr  should  eveb  become  a  Paupeb.    Of  the  Pbo- 

CEEDINGS  AT  LaW  TO  AITAIN  THIS  ObJECT. 

Children  are  legitimate,  or  illegitimate,  (a) 

A  legitimate  child  is  defined  to  be  one  bom  in  lawful 
wedlock,  or  in  a  competent  time  afterwards.  An  illegiti- 
mate child  is  defined  to  be  one  born  out  of  lawful  wedlock. 
Neither  of  the  above  definitions  are  accurate;  for  a  child 
may  be  born  in  wedlock,  and  yet  be  illegitimate;  as  a  child 

(a)  Bur.,  son;  Str.,  189, 808.  0)  Co.  Lit,  ML 
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bom  when  tbe  husband  oould  not  have  had  access  to  the  wife, 
in  a  competent  time  previons  to  the  birth  of  the  child ;  and  a 
child  might  have  been  begotten  out  of  wedlock,  and  then  the 
parents  have  married,  and  the  feither  have  died  before  the  birth 
of  the  child,  such  child  would  not  have  been  begotten  or  bom 
in  wedlock ;  and  jet  it  would  have  been  legitimate. 

It  was  always  admitted,  that  it  was  possible  that  a  child  bom 
in  wedlock,  might  be  illegitimate.  It  was  admitted,  *  in 
case  there  was  no  access  of  the  husband,  and  also,  where  '-  ^ 
the  husband  is  impotent  But  the  only  allowable  method  of 
showing  want  of  access,  rendered  it  almost  impossible  to  proye 
illegitimacy  from  that  source.  If  it  could  be  shown  that  the 
husband  was  not  within  the  four  seas,  from  the  conception  of 
the  child  to  its  birth,  it  was  proof  of  illegitimacy:  But  no  other 
evidence  was  admissible ;  not  even  if  it  could  be  proved  that  the 
husband  had  been  confined  in  a  dungeon,  for  years  \)efore  the 
birth  of  the  child,  and  had  never  seen  any  person  but  the  jailer. 
The  court  could  not  admit  this  evidence,  as  a  proof  of  no  access 
to  the  wife ;  and,  in  case  of  not  having  been  intra  quatvor  mana^ 
he  must  have  been  absent,  not  only  at  the  time  of  conception, 
hot  during  the  whole  time  of  pregnancy :  for,  if  the  husband  had 
been  absent,  beyond  sea,  for  five  years,  and  had  returned  only 
one  day  before  the  birth  of  the  child,  such  child  would  have 
been  legitimate ;  and  the  rule  was,  if  a  man  should  have  been 
absent  from  England  ever  so  many  years,  and  on  his  return 
should  marry,  and  his  wife  the  next  day  should  have  a  child, 
such  child  would  be  legitimate,  (a) 

These  rules,  so  opposed  to  common  sense,  and  the  rules  of 
evidence  in  other  cases  are  now  abolished ;  and  illegitimacy  is 
now  proved  as  any  othec  fact  is  proved.  The  question  of  access 
is  left  to  the  jury,  under  all  the  circumstances  attending  the  case. 
Everj  proof  of  this  kind  is  admitted  in  the  mass  of  evidence, 
visL,  that  the  mother  has  cohabited  with  other  men  beside  her 
husband,  and  has  called  the  child  by  the  name  of  her  paramour, 
and  the  like,  (i)  The  issue  of  a  marriage,  null  ah  ivitio^  are 
illegitimate ;  as  where  the  husband  has  another  wife  living ;  as  in 

MBCo.,  08:  S Str ,  MO;  Salk., !»,  ISS;  Outh.,  Itt;  Co.  Lim44;  L.  tMj.,  Wk 
(»)4T.  B.,  9»  i  Cowp.,  6M. 
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England,  where  there  has  been  a  divorce,  a  tnncuh  mairimonuj  on 
account  of  the  canonioal  disabilities  of  consanguinity  and  affinity. 

r*979i  ^^  ^  ^^^  indeed,  that  such  issue  is  not  bastardized,  until 
*-  -'a  divorce  has  takea  place;  *  for,  if  one  of  the  parties  die, 
either  husband  or  wife,  before  there  has  been  a  divoroe,  no 
inquiry  can  be  made  with  respect  to  the  validity  of.  the  mBiii* 
age.  (a)  In  Oonnecticut|  a  marriage  within  the  Levitical  degree 
(except  a  marriage  with  the  sister  of  a  former  wife,  which  is 
lawful  by  statute)  is  null  and  void;  and,  of  course,  no  divoroe 
is  necessary;  for,  in  such  case,  there  is  no  marriage,  and  the 
issue  are  bastards.  (1) 

The  wife  is  not  an  admissible  witness  to  prove  that  her  hus- 
band has  had  no  access  to  her:  she  is  rejected,  on  principles  of 
morality:  it  is  considered  to  be  contra  bonos  mores,  (p)  She, 
however,  is  admissible  to  prove  her  incontinency.  (2)  Both 
husband  and  wife  are.  witnesses  to  prove  the  fact  of  marriage, 
and  the  time  when,  and  also  the  time  of  the  child's  birth ;  which 
may  be  conclusive  evidence  as  to  the  child^s  ill^timacy ;  for,  if 

<a)Co.Iiit^985;lBl.Ck»m^  48B,4tt,4M.  (6)  Oowps 6M «  B. N.  P^  llSi 


(1)  The  strictness  of  the  old  rule,  that  legitimacy  depended  entirely-  and  oondii- 
sively  upon  the  fact  of  the  husband  being  infra  quaiuor  maria,  was  first  relaxed  in 
the  case  of  Pendrell  v.  Pendrell,  Strange's  Sep.,  929,  and  since  that  time  the  follow* 
ing  rule  has  obtained,  oo-eztensive  with  the  common  law,*  that  where  it  clearly  ap> 
pears  to  the  jury  that  the  husband  could  not  have  been  the  father  of  the  child,  it  ia 
a  bastard,  though  bom,  or  begotten  and  bom,  during  marriage.  Rex  v.  Luffie^  8 
East,  193;  Heard  v.  Heard,  1  Sim.  &Stu.|*150;  1  Tumer  A  Russell,  138,  a  C; 
Cross  V.  Gross,  3  Piuge's  Rep.,  139;  Commonwealth  v,  Wentz,  1  Aahmead's  Bep^ 
269;  Commonwealth  «.  Shepherd,  6  Binn.,  286;  Buiy  v.  Philpoti  2  Kylne  k  Seeoe^ 
349. 

Children  bom  out  of  wedlock  are  legitimatised  by  the  subsequent  marriage  of  the 
parents,  in  Texas  and  Minnesota.  Oldham  and  Whitens  Digest,  Lews  of  Texas,  pi 
316,  sec.  1416,  Act  of  1848;  Minnesota  Statutes,  1849,  1858,  p.  462,  sec  18.  And 
in  Texas,  "the  issue,  in  marriage  deemed  null  in  law,  shall  nevertiieless  be  l^ti- 
mate»  Act  of  1848,  as  above. 

(2)  In  Pennsylvania,  she  is  admitted  to  prove  the  criminal  oonnecticm  with  her, 
on  an  indictment  for  fornication  and  bastardy,  but  not  to  prove  the  non-access  of 
her  husband.  Commonwealth  v.  Shepherd,  6  Binn.,  283 ;  and  see  Rex  «.  Luffie^  8 
East,  202;  Rex«.  Lubbenham,  4  Term  R.,  254;  Rex  v.  Kea,  11  East,  132. 

And  the  mother  of  a  child  bom  in  wedlocic,  but  begotten  before,  la  incompetent 
to  prove  that  the  child  was  not  begotten  by  the  man  who  afterwards  became  her 
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the  child  were  bom  before  marriage,  it  is  a  bastard.  (1)  The 
dedaration  of  either  of  the  parents,  respecting  the  legitimacy  or 
iUegiUmacy  of  their  children,  may  be  given  in  evidence  after 
their  death;  bat  not  whilst  they  are  living.  So,  likewise,  their 
evidence,  given  on  a  bill  in  chancery,  between  third  persons,  in 
which  they  stated  any  fact  that  proves  the  illegitimacy  of  their 
child,  is  good  evidence  after  their  death,  (a)  So,  too,  common 
rq>atation,  inscriptions  on  tomb-stones,  family  registers,  are 
good  evidence  of  marriages,  births  and  deaths,  and  where  these 
events  take  place.  Q>)  Where  there  has  been  a  divorce,  a  mensa 
H  ihoro^  and  a  child  is  begotten,  and  bom  after  the  divorce,  the 
presamption  is,  that  it  is  a  bastard ;  for  the  law  will  suppose, 
unless  there  is  evidence  to  the  contrary,  that  the  decree  of  the 
court,  by  which  the  parties  have  been  divorced,  has  been  obeyed. 
(2)  But  this  presumption  may  be  rebutted,  by  showing  a  con- 
neetton  betwixt  the  husband  and  wife ;  but  i^  after  a  voluntary 
separation,  a  child  be  begotten  and  bora,  the  presumption  is, 
that  the  *  child  is  legitimate.  But  this  presumption  may  ^^^^^ 
be  rebutted  also,  (c)  It  may  be  good  policy  thus  to  de-  '-  ^ 
termine,  that  obstacles  may  be  thrown  in  the  way  of  voluntary 


(«>Oowp.,905.  (ft)Cowp.,4M. 

C6)  4  T.  Be^,  as6 ;  S«Ik.,  US ;  7  Co.,  12, 16 ;  Sir.,  M6. 


^ffli^fi"*  beforo  tbe  birth  of  the  diild,  in  the  absence  of  other  proof  of  non-aooeaa. 
Deoniflon  «.  Page,  29  Penn.,  420.  The  mother  of  an  alleged  bastard,  who  is  a 
married  woman,  and  whose  husband  was  Hying  at  the  time  of  the  alleged  illicit  in- 
tarooorae  and  the  birth  of  the  child,  although  she  is,  from  the  neceesitj'  of  the  case, 
a  competent  witness  to  prove  the  illicit  intercourse,  and  to  prove  who  is  in  fact  the 
fiither  of  the  duld,  is  not  competent,  as  a  witness,  to  establish  the  non-access  of 
tiie  hoaband ;  nor  his  absence  from  the  state ;  nor  any  other  fact  which  may  be 
proved  by  other  testimony.  People  «.  Ontario,  16  Barb.,  286. 

Where  the  legitimacy  of  a  person  is  in  qoesflbn,  the  declarations  of  his  mother 
are  admiamble  after  her  death,  being  connected  with  a  question  of  pedigree ;  if  not 
■ttde  poti  ijtem  mtdem.  Cai^oUe  v.  Ferrie^  26  Barb.,  177.  Affirmed,  23  N.  T. 
B^k.,90. 

(1)  8tarkie'8BY.,P.4,223;Lomaze.Lomaz,omafii,lK>rdHABi>wtGXitfaeredted. 

(2)  1  Salk.,  123.  And  where,  after  a  divorce,  a  mneulo^  the  parties  agam  inter- 
marry, the  issue  of  the  marriafl:e  are  said  to  be  unlawful  Inh.  of  West  Cambridge 
9.  Inh.  of  Lexington,  I  Pick.  Bep.,  506;  Inh.  of  Medway  v.  Inh.  of  Needham,  16 

Rep.,  167. 
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separations ;  but  this  presumption,  it  seems  to  me,  does  not 
rest  on  anj  probability  of  the  fact  In  most  countries  in  Europe 
the  civil  law  respecting  legitimacy  of  children,  has  been  adopt^; 
and,  by  that  law,  if  a  child  be  begotten  and  bom  before  marri- 
age, if  the  parents  afterwards  intermarry,  the  child  is  legitimate. 
But  by  the  English  law,  and  by  our  law,  such  child,  notwith- 
standing the  marriage,  is  a  bastard,  (a)  (1)  If  the  birth  of  the 
child  be  after  the  marriage,  although  it  was  begotten  before,  yet 
it  is  legitimate.  K  a  child  be  born  after  the  marriage  is  dissolved 
by  the  death  of  the  husband^  the  rule  is,  if  it  be  bom  after  the 
usual  time  of  gestation,  it  is  a  bastanL  (i)  This  time  has  been 
usually  deemed  to  be  forty  weeks ;  but  circumstances  may  attend 
the  case,  which  will  carry  it,  in  some  instances,  beyond  that 
time.  (2)  Whether  these  circumstances  have  existed  in  any 
particular  case,  will  be  learnt  by  the  court  from  gentlemen  of 
the  medical  faculty,  (c)  That  it  should  be  a  uniyersal  rule^ 
that  if  the  child  be  born  within  the  forty  weeks,  it  is  Intimate, 
is  not  reasonable.  In  case  of  sudden  death,  when  the  husband 
dies  in  full  health,  the  conclusion  is  just ;  but  it  often  happens 
that  the  husband  is  rendered  imbecile  by  sickness  a  long  time 
before  his  death.  I  should  suppose  that  any  circumstance  of 
this  kind  might  be  given  in  evidence  to  evince  the  illegitimacy 
of  the  child. 

It  has  been  frequently  laid  down  in  the  elementary  writers, 
that  if  the  time  when  a  child  is  bom,  be  more  than  forty  weeks 
after  the  death  of  the  husband,  such  child  is  illegitimate.  See  Ha]> 
grave's  Notes,  Go.  Lit,  129,  from  which  it  satisfactorily  appears, 

(a)  6  Co.,  66 ;  1  Bl.  Com.  454, 465,  (ft)  Cro.  Jac^  541.  (c)  Co.  lit.,  195. 

(1)  In  Vermont,  it  is  declared  by  statute,  that,  where  the  parents  of  an  Slegitimato 
child  shall  intermany,  after  the  birth  of  such  child,  it  shall,  if  recognized  by  the 
father  as  his  child,  be  considered  legitimate,  and  be  capable  of  inheriting.  Ber. 
Stat  Vt,  1839,'  p.  292. 

A  child  bom  out  of  wedlock,  and  legitimate  by  the  law  of  another  state,  is  not 
tfaereb7  rendered  capable  of  inheriting  land  in  Penosjlvania.  Smith  v,  Dvrr'a 
Adm'rs,  34  Penn.,  126.  In  New  York,  a  bastard  can  inherit  real  and  personal  pro- 
perty firom  his  mother,  in  default  of  lawful  issue,  as  if  legitimate.  3  R.  S^  5th  ed., 
p.  43,  sec.  20. 

(2)  The  civil  law,  and  the  code  eiml,  fixed  the  three  hundreth  day  as  the 
impiu  geakUionid.    Dig.,  38,  16^  P.  11 ;  Code  Oivil,  art  312. 
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that  the  time  of  pregnanej  may,  in  some  cases,  be  of  longer  dura- 
lion  *  than  forty  weeks;  although  such  greater  duration  r^nf^ii 
aibrds  strong  presumption  against  the  legitimacy  of  the  *-  ^ 
diild. 

When  a  wife  marries  immediately  after  the  death  of  the  hus« 
baid,  and  has  a  child  bom,  so  that^  by  the  rule,  it  might  be  the 
dnld  of  either  husband ;  it  is  said,  that  the  child,  when  of  age, 
may  elect  which  husband  he  chooses  for  a  £Etther :  (a)  but  evi- 
dence may  always  be  adduced  to  show  which  of  them  was  pro- 
bably his  £Bither.  Such  an  extraordinary  case  can  very  seldom 
happen.  There  is  in  the  English  law,  a  very  singular  doctrine 
on  this  subject  of  illegitimacy.  It  is  the  case  of  bastard  eign^ 
and  mvJier  puisne^  i  e.  when  the  parents  have  a  child  bom 
befbore  wedlock,  and  one  after,  {b)  The  former  is  called  bastard 
eignCf  and  the  latter,  muHer  puisne.  If  the  bastard  eigne  should 
enter  on  the  real  estate  of  the  deceased  &ther,  and  continue  seised 
until  his  death,  and  the  estate  should  descend  to  his  issue; 
the  muUer  puisne^  or  his  issue,  can  never  call  in  question  the 
Intimacy  of  the  bastard  eigne, 

A  bastard  cannot  inherit  to  any  person ;  (c)  (1)  and  for  this 
poipose,  he  is  considered  as  not  related  to  any  person.  He  is 
said  to  be  JUitis  nuUius,  and  having  no  inheritable  blood.  This 
doctrine  cannot  be  founded  on  the  supposed  uncertainty  of  the 
fiUher ,  for  the  law  is  the  same,  when  the  father  acknowledges 
him  to  be  his  son,  or  intermarries  with  the  mother,  which  fur- 
nishes the  strongest  evidence  that  he  is  his  child.  But  he  can 
no  more  inherit  to  his  mother,  than  to  his  father ;  and,  in  that 
case,  there  is  no  uncertainty.  I  apprehend  this  rule  to  be  partly 
fbimded  in  that  anziety  which  the  law  every  where  exhibits,  to 
secure  domestic  tranquillity,  and  partly  in  policy,  to  discourage 
illidt  commerce  betwixt  the  sexes.  If  a  bastard  might  inherit 
either  to  his  father  or  his  mother,  where  they  had  married,  and 
had  a  family  of  children,  it  might  be  a  great  source  of  domestic 
uneasiness.  Sarah  *  was  not  willing  that  Ishmael  should  r^n^er-i 
inherit  with  Isaac ;  but  in  cases  where  the  mother  does 

(a)  1  Bu.,  SIS.  (b)  Co.  Lit,  944 ;  8  Law.^  410 ;  1  Boll.,  <N)4. 

(^  Ctrtb.,  86S;  Ld.  Ray,  68 

(1)  See  note  to  page  403,  ante. 
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not  many ;  and  where  the  parents  intermarrj,  this  reason  ceases : 
and  yet  such  persons  cannot  inherit  npon  principles  of  policy; 
(a)  neither  can  any  person  inherit  to  him,  except  his  issue. 

This  is  the  necessary  consequence  of  the  maxim,  that  he  is 
JUiua  nvMus;  for  all  other  kindred  but  his  children  must  be 
traced  through  a  common  ancestor  to  him  and  the  relations.  But 
he  has  no  ancestor:  he,  therefore,  can  have  no  relatives  in  the 
ascending,  or  collateral  line ;  and  if  he  should  die  intestate,  with- 
out any  issue,  no  person  could  lay  claim  to  his  estate.  It  has 
been  contended  in  the  State  of  Connecticut,  that  whaterer  leik- 
sons  might  exist  in  favor  of  the  law,  as  laid  down  in  cases  in  gen- 
eral, that  none  existed  why  a  mother  of  an  illegitimate  child 
might  not  inherit  the  estate  of  such  child,  who  died  intestate,  and 
without  issue.  But  it  has  been  determined  by  the  superior  court, 
that  she  cannot  inherit;  and  this  judgment  was  afi&rmed  by  the 
supreme  court  of  errors.  (1) 

(a)lBl.  Gom.,«tt. 

(1)  In  Vermont,  bj  the  Reviaed  Statutes  of  1839,  it  is  expresslj  provided  that 
fflegitimate  children  shall  inherit  the  estates  of  their  mothers,  and  mothers  the 
CMrtatos  of  their  illegitimates.  Rev.  Stat  Vt,  p.  293.  In  New  York,  "in  case  of  the 
death  without  deaoendants,  of  an  intestate  who  shall  have  been  illegitimate^  the 
inheritance  shall  descend  to  his  mother ;  if  she  be  dead,  it  shall  descend  to  the  rela- 
tives  of  the  intestate  on  the  part  of  the  mother,  as  if  the  intestate  had  been  legiti- 
mate." And  by  the  act  of  1855,  ch.  54t,  *'  illegitimate  children,  in  default  of  law- 
Ail  issue,  may  inherit  real  and  personal  property  fh>m  their  mother,  as  if  legitimate ; 
bat  nothing  in  this  act  shall  affect  any  right  or  title  in  or  to  any  real  or  personal 
property  already  vested  in  the  lawful  heirs  of  any  person  heretofore  deceaaed." 
See  3  R.  S.,  6th  ed.,  pp.  42, 43,  sees.  14,  20.  In  Texas,  an  illegitimate  ''  shall  inherit 
from  his  mother,  and  be  entitled  to  distributive  shares  of  the  personal  estate  of  any 
of  their  kindred  on  the  part  of  the  mother,  as  if  legitimate.*'  Oldham  and  White's 
Dig.  Laws  of  Texas,  p.  101,  art  364.  « 

In  Wisconsin  **  every  illegitimate  child  shall  be  considered  as  an  heir  of  the  per- 
son who  shall,  in  writing,  signed  in  the  presence  of  a  competent  witness,  have 
acknowledged  himself  to  be  the  father  of  such  child,  and  shall  in  all  cases  be  con- 
sidered the  heir  of  his  mother,  and  shall  inherit  his  or  her  estate,  in  whole  or  in 
part,  as  the  case  maybe,  in  the  same  manner  as  if  he  had  been  bom  in  lawftil  wed- 
lock. It  S.,  Wis^  1858,  p.  655,  sea  2.  In  Massachusetts  it  is  held,  that  neithsr 
the  mother,  nor  her  relations  can  inherit  a  bastard's  estate.  Cooley  v.  Devrey,  4 
Pick.,  93.  According  to  a  writer  of  high  authority,  illegitimates  can  inherit  the 
estates  of  their  mothers,  and  mothers  the  estates  of  their  illegitimates,  in  Oonneo- 
ticut,  Virginia,  Ohio^  Indiana,  Missouri,  Illinois^  Tennessee^  North  Carotina  and 
Georgia.  2  Kent's  Cool,  212. 
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An  {Ultimate  cbild  can  puchase  by  bis  acquired  name ;  but 
can  take  nothing,  unless  bj  that  name  which  he  has  acquired  by 
iq>atation :  By  that  he  can  be  grantee,  or  devisee,  (a)  If  an 
estate  be  devised  to  the  eldest  son  of  J.  S.  and  he  has  a  bastard 
son,  who  is  his  eldest  son,  he  cannot  take ;  neither  could  he  take, 
if  J.  S.  had  no  other  son,  if  it  had  been  devised  to  him  by  aname 
that  he  had  acquired  by  reputation,  with  additional  designation 
of  the  son  of  J.  S. :  it  would  not  have  prevented  the  devise  from 
taking  effect  A  bastard  cannot  take  by  the  designation  of  child 
or  issue  of  such  a  person,  (p)  If  a  contingent  renuiinder  be  lim- 
ited to  the  eldest  son  of  J.  S.,  legitimate  or  illegitimate,  J.  S.  hav- 
ing no  Intimate  son,  yet  a  bastard,  though  the  eldest  son,  can- 
not take ;  for  the  remainder-man,  in  such  case,  must  take  at  his 
birth ;  (c)  and  at  that  time,  he  has  not  acquired  the  reputation  of 

the  *  son  of  J.  &    This  cannot  be  obtained  but  by  the  r*a,ra-i 
*:  1.X--  r*276j 

contmuance  of  time. 

It  is  said,  that  such  a  limitation,  to  the  eldest  son  of  a  woman, 
ia  good ;  for  that^  at  the  birth,  he  acquires  a  reputation  of  being 
her  son.  But  such  limitation  of  a  contingent  remainder,  must  be 
fckntia  propinqua ;  whereas  the  possibility  of  a  woman's  hav- 
ing a  bastard,  is  potentia  remotissima.  The  opinions  in  the  books 
differ;  but  I  apprehend  the  rule  alluded  to  is  decisive  of  the 
question.  In  opposition  to  this  doctrine,  we  find  it  laid  down 
in  Moore,  10,  that  a  devise,  by  mother  or  father,  to  his  or  her 
children,  of  goods,  will  entitie  bastard  children  to  take.  I  can- 
not conceive  that  this  idea  ia  admissible  by  the  common  law.  It 
is  not  strange,  that,  in  beqaests  of  personal  property,  which  &11 
within  the  jurisdiction  of  the  ecclesiastical  courts,  we  should  find 
an  inclination  to  adopt  the  rules  of  the  civil  law,  for  which  they 
always  have  had  a  predilection :  but  I  discover  no  inclination  in 
the  courts  of  common  law,  to  vary  from  the  maxim,  that  a  bas- 
tard is  JUius  nuUius,  and  all  its  necessary  consequences,  {d)  This 
nuadm  is  the  foundation  of  the  rule,  that  the  place  of  the  birth 
of  a  bastard,  is  the  place  of  his  settlement  In  other  cases,  the 
settlement  of  the  father,  and,  as  the  case  may  be,  the  settlement  of 
the  mother,  is  the  settiement  of  their  children ;  for,  in  the  view 

(•)  Oo.  lit.,  8;  Pow.  on  ])«▼.,  ttt,  888.  (ft)  Go.  Ut,  8;  6  Co.,  «w 

(^0o.Llt.,8:Ch».El.,(n0;lFow.,B».  ((Q  Ml;.,  488  s  1 BL  OonL,  808, 461. 
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of  the  law,  sucli  child  haa  neither  fiither  nor  mother,  from  whom 
there  can  be  any  deriyative  settlement. 

In  Connecticat,  the  Superior  Court  has  decided  that  the  set- 
tlement of  the  mother  is  the  settlement  of  the  illegitimate  child* 
To  the  common-law  rule  there  are  exceptiona  If  the  mother  be 
sent  &om  one  parish  to  another  to  a  jail,  which  is  in  anoliier 
parish,  and  there  an  illegitimate  child  is  bom  of  her  body,  the 
child's  settlement  will  be  in  the  parish  from'  which  the  mother 

r*277l'^'^*^''^^''^  If  any  fraud  be  practised  by  a  parish,  in 
**  -^  sending  a  woman  pregnant  with  a  bastard  child  into  ano- 
ther parish,  or  procuring  her  to  go  there,  that  her  children  may 
be  bom  in  another  parish,  such  child,  ^en  bom,  is  settled  in 
the  parish  from  which  the  mother  was  sent  If  a  woman  have 
a  bastard  chUd  bom  in  a  parish,  under  such  circumstances  as  &U 
under  the  description  of  a  traveling  beggar,  she  may  be  appre- 
hended and  sent  back  to  her  place  of  settlement,  and  that  shall 
be  the  settlement  of  such  child ;  but  if  she  was  settled  in  one 
parish,  and  residing  in  another  bona  fide,  and  there  haa  a  bastard 
child,  the  place  in  which  the  child  was  bom'  is  the  place  of  its 
settlement.  Whilst  a  pauper  illegitimate  child  is,  during  infancy, 
with  its  mother  for  nurture,  in  a  parish  where  it  was  not  born,  it 
must  be  supported  where  it  was  born.  Doug.,  7.  The  maxim  so 
often  alluded  to  does  not  hold  in  cases  of  marriages  within  the 
Levitical  degrees,  and  also  in  those  cases  where  the  consent  of 
parents  is  necessary  to  contract  marriages.  It  seems  the  consent 
of  the  mother  of  an  illegitimate  child  is  necessary.  The  subject 
of  marriage  has  always  been  very  much  under  the  control  of 
the  ecclesiastical  courts,  who  are  governed  by  the  principles  of  the 
civil  law,  whence  this  doctrine  has  been  transplanted  into  the 
English  system  of  jurispmdence.  (1) 

(a)  1  Bl.  Com.,  460  ;  Salk.,  Ul. 

(1)  In  Yermont^  under  the  Btatute  of  1801,  an  iUegitunate  child,  tiving  in  a  town 
other  than  the  place  of  its  birth,  with  its  mother,  until  four  years  of  age,  did  not 
gain  a  settlement  hj  residence,  though  not  warned  out  Manchester  v.  Spring^aeld, 
15  Yt  Rep.,  332.  But  now,  by  the  statute  of  1839,  illegitimate  children  follow 
and  have  the  place  of  settlement  of  their  mother.  In  Pennsylvania,  it  seems  that 
a  bastard's  settlement  is  at  the  place  of  his  birth,  except  when  the  mother  is  le- 
moved  from  one  place  to  another,  by  collusion;  or  when  the  child  is  bom  pending 
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In  England,  the  putatiTe  fiither,  and  the  mother,  by  certain 
stalnftes,  are  bound  to  maintain  the  illegitimate  child:  compul- 
aozy  means  are  adopted  against  them  both.  See  the  statutes  of 
Elizabeth  and  George  11  on  this  subject  The  mother,  in  that 
oountiy,  has  no  power  to  compel  the  father  to  support  the  child ; 
bat  this  is  done  by  the  parish  officer.  In  Connecticut,  a  statute 
puts  it  into  the  power  of  the  mother  to  compel  the  father  to  assist 
her  in  maintaining  the  child.  This  is  eflfected  by  *  a  suit  ,-^^01701 
foonded  upon  that  statute,  which  is  sui  generis.  The'-  -' 
principle  on  which  it  proceeds  is,  to  compel  both  parents  to  sup- 
port the  child  equally ;  and  the  judgment  of  the  court,  assessing 
a  sum  against  the  putative  father,  is  in  conformity  to  that  idea. 
The  support  furnished  by  the  futher  is  for  four  years,  and  one- 
half  of  the  childbed  expenses.  When  a  woman  is  pregnant 
with  a  child  which  will  be  a  bastard  when  born,  die  presents  a 
complaint  to  some  magistrate,  in  which  she  charges  some  person, 
(m  oath,  with  being  the  father  of  the  child :  on  this  a  warrant 
issues,  as  in  criminal  cases,  to  bring  such  person  before  the 
magistrate  forthwith,  to  be  examined  respecting  the  aforesaid 
charge.  The  object  of  the  suit  is  wholly  civil ;  but  the  proceed- 
ings are  altogether  in  a  criminal  dress.  The  magistrate  proceeds 
to  an  inquiry  into  the  fisicts ;  and  if  he  judges  that  there  was  no 
ground  for  the  complaint,  he  dismisses  the  person  charged.  K 
he  believe  that  the  putative  father  ought  to  be  tried,  he  binds 
him  over  to  the  county  court  of  the  county  in  which  the  com- 
plainant lives;  which  court  has  final  jurisdiction  in  the  case.  (1) 

•n  order  of  removal  appealed  from ;  or  while  the  mother  is  in  actual  cuatody  of  the 
law.  Philadelphia  p,  Briatol,  6  Serg.  ft  Bawle,  565.  In  Massachusetts,  also,  thej 
toiOow  and  have  the  settlement  of  the  mother.  Chelsea  v.  Maiden,  4  Mass.  Rep., 
131;  Petersham  v.  Dana^  12  id.,  429;  Andover  v.  Canton,  13  id.,  547;  Kewton  v. 
Braintree,  14  id.,  382. 

And  80  in  New  York  every  bastard  is  deemed  to  be  settled  in  the  town  or  city  of 
die  last  legal  settlement  of  its  mother.  Canajoharie  v.  Johnstown,  1*1  John.,  41. 
And  where  the  mother  has  no  legal  settlement,  the  child  must  be  adjudged  to  be 
settled  where  it  is  bom.  Wynooop  v.  Overseers  of  New  York,  3  John.,  15. 

(1)  A  decision  of  the  justices,  that  the  person  charged  is  not  the  father  of  the 
child,  is  conclusive,  and  no  appeal  lies  by  the  overseers  of  the  poor,  and  no  new 
proceedings  can  be  had  against  him.  People  v.  Thompson,  19  Wend.,  154. 
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The  magistrate  has  no  right  to  decide  the  point  betwixt  the  pa^ 
ties,  but  is  a  court  of  inquiry,  like  a  grand  jury.    At  the  trial 
of  the  case,  both  at  the  time  of  inquiry  before  the  magistrate^ 
and  on  the  trial  before  the  court,  the  complainant  is  a  widieaB 
firom  necessity,  although  she  is  interested  in  the  events  of  the 
prosecution.    The  testimony  of  the  complainant  is  not  condu- 
sive ;  but  it  turns  the  burden  of  disproving  the  charge  upon  the 
defendant,  which  he  may  do  by  any  kind  of  evidence  that  would 
be  admissible  in  other  cases.    The  process,  it  has  been  observed, 
is  criminal ;  yet  depositions  which,  by  the  law  of  Conneeticat, 
are  admissible  in  civil  cases,  but  not  in  criminal,  are  admissible 
in  trials  of  this  kind.    From  the  language  of  our  statute  (which 
see),  it  would  *  be  natural  to  conclude  that  the  complaiot 
^       ^  before  the  magistrate  ought  to  be  made  before  the  birth 
of  the  child;  but  it  has  been  settled  by  the  court  that  a  com- 
plaint may  be  made  after  the  birth.  (1)    This  gives  the  com- 
plainant, who  may  be  at  a  loss  who  was  the  &ther  of  the  child, 
an  opportunity  to  make  her  chaige  with  more  precision  than  if 
she  were  obliged  to  complain  before  the  birth ;  an  advantage 
given  her,  that  the  statutes  never  contemplated.    By  the  statute, 
it  is  an  indispensable  requisite,  to  entitle  her  to  any  aid,  that  she 
make  discovery  of  the  father  at  the  time  of  her  travail :  unless 
this  be  done,  she  must  fail  of  a  recovery  of  anything  to  aid  her 
in  the  support  of  the  child.  (2)    No  evidence,  not  even  the  con- 
fession of  the  man  whom  she  charges,  can  supply  the  want  of  it 
This  has  always  been  considered  as  a  proper  and  salutary  chedc 
upon  the  complainant    She  must  also  have  continued  constant 
in  her  charges,  both  in  and  out  of  court    When  judgment  is 
rendered  in  her  &vor,  it  is  for  the  whole  sum  that  the  court 
assesses  for  the  four  years :  this  sum  is  divided  into  sixteen  equal 


(1)  It  18  not  indispensable  that  she  make  her  complaint  before  a  magistrate  prior 
to  the  birth  of  the  chOd.  Sweet «.  Stubbs,  33  Maine,  481. 

(2)  In  order  to  entitle  the  c(»nplainant  to  testify  for  herselfl  it  mnst  be  proved  bf 
other  evidenoe  that,  at  the  time  of  her  travail,  she  accused  the  respondent  as  the 
father  of  the  child.  Such  accusation  is  too  late,  if  not  made  until  the  child  hss 
been  expelled  from  the  body  of  the  mother,  though  made  before  the  connecting 
cord  is  scTored  and  before  the  chOd  has  breathed.  Blake  v.  Jenkins,  36  Me.,  433. 


PABENT  AND  CHILD,  409 

parts  onl  J ;  the  first  also  includes  in  it  the  one-half  of  the  childbed 
expenses;  an  execution  issues  quarterly  for  a  sixteenth  part  of 
the  whole  sum  only;  the  first  execution  includes  also  the  child- 
bed expenses,  as  before  stated.  If  the  child  dies  before  the  expi- 
ration of  four  years,  in  such  case  the  executions  are  stayed. 
At  the  time  that  the  judgment  is  rendered  in  favor  of  the  woman, 
there  is  also  a  judgment  of  the  court  that  the  putative  fiither 
find  securities  to  pay  the  sum  assessed,  and  also  to  secure  the 
town  against  maintaining  the  child  if  ever  it  should  become  a 
pauper.  Whenever  the  expense  of  maintenance  is  increased 
beyond  what  is  usual,  by  sickneaS)  or  any  accident^  upon  appli- 
cation to  the  court  there  will  be  a  further  assessment ;  and  this 
will  be  divided  into  as  ♦  many  parts  as  remain,  and  be  j-^^r^-. 
added  to  the  quarterly  executions  as  they  issue.  When  ^  -' 
the  putative  father  is  arrested,  he  finds  surety  to  appear  at  court^ 
and  abide  the  final  judgment ;  and  this  surety  is  holden  one 
year  after  the  last  execution  issues.  If  the  child  be  not  bom 
at  the  time  of  the  session  of  the  courts  the  court  continues  the 
case,  and  takes  a  fenewal  of  the  bond.  If  the  mother  of  the 
illegitimate  child  die  in  a  state  of  pregnancy ;  or  the  child  be 
dead  when  bom ;  or  the  mother  suffer  an  abortion ;  it  is  said 
that  the  putative  fi&ther  is  discharged.  I  see  no  reason  why  he 
should  be  discharged  firom  his  moiety  of  the  childbed  expenses, 
when  the  child  is  bom  dead.  If  the  mother  marry  in  this  situ- 
ation, it  is  said  that  the  putative  fistther  is  discharged  from  main- 
taining the  child,  and  that  the  husband  could  not  be  joined  with 
his  wife  in  prosecuting  the  claims  against  the  putative  father. 
The  principle  on  which  this  doctrine  is  founded,  I  do  not  discover. 
I^  indeed,  the  old  law  were  in  force,  that  a  man,  who  married  a 
woman  pregnant  by  another  man,  was  indeed  the  father  of  the 
child  with  which  she  was  pregnant,  such  husband  ought  to  main- 
tain such  child  without  aid  from  any  person ;  for  all  parents  are, 
by  common  law,  bound  to  maintain  their  minor  children :  But  it 
IS  now  perfectly  understood  that  such  proof  may  be  procured  as 
will  infiJlibly  prove  that  a  child  bom  in  wedlock  may  be  a  bas- 
tard child ;  and  if  the  putative  &ther  be  not  obliged  to  be  at  one 
moiety  of  the  expense,  how  is  the  child  to  be  supported  ?    The 
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mother,  by  law,  is  to  be  at  one-half  of  the  expense.  The  htw- 
band  is  obliged  to  perform  the  duties  of  the  wife,  but  nothing 
more.  It  follows,  of  course,  that  the  putative  &ther  must  be 
obliged  to  furnish  one*half  of  the  support  There  is  as  much 
reason  why  the  putative  &ther  should  support  his  child  in  this 
-  case,  as  in  any  other  case;  and  I  can  conceive  of  *no 
*-  ^  technical  difficulty  that  should  prevent  the  husband  from 
joining  with  the  wife  from  prosecuting  their  claim,  any  more 
than  any  other.  Before  the  marriage  she  was  vested  with  a  right 
to  have  a  Bum  of  money  assessed  against  the  putative  father; 
and,  upon  marriage,  this  right,  with  all  others  of  a  personal 
nature,  are  placed  in  the  power  of  the  husband  to  vindicate  in  a 
suit  in  his  and  the  wife's  name. 

If  the  mother  of  a  bastard  do  not  prosecute  the  father,  the 
selectmen  of  the  town  may,  for  the  purpose  of  compelling  him 
to  give  security  to  the  town  that  the  child  shall  not  be  chargeable 
to  the  town.  On  this  suit,  no  sum  is  assessed  for  the  support  of 
the  child.  The  object  of  the  law  is  to  procure  indemnity,  as 
aforesaid,  for  the  town.  If  the  mother  have  begun  a  prosecu- 
tion, and  withdraw  it,  the  selectmen  may  enter  their  names,  and 
thereby  procure  security  to  the  town.  A  question  has  been 
agitated  before  the  courts  in  this  State,  whether,  on  the  prosecu« 
tion  by  the  selectmen,  the  mother  was  compellable  to  be  a  wit* 
ness.  (1)  It  has  been  settled  by  the  Supreme  Court  of  Errors 
that  she  is.  It  was  urged,  in  that  case,  that  she  could  not  be 
compelled  to  criminate  hersel£  That  argument  is  without  weight 
The  fact  that  she  had  a  child  had  already  criminated  her;  and 
nothing  that  she  could  say  would  add  to  it  On  that  ground,  I 
have  no  doubt  of  the  correctness  of  the  decision  of  the  court; 
but  I  very  much  doubt  of  the  propriety  of  this  compulsion.  It 
may  often  happen  that  this  may  prove  a  source  of  domestic 
discord.  The  detecting  of  a  husband  or  a  father  on  such  an 
occasion  may  embitter  the  lives  of  him  and  his  wife :  it  may 
prove  the  severest  mortification  to,  and  the  disgrace  o^  an  ami- 

(1)  The  justice  may  commit  a  mother  for  refusing  to  disclose  who  is  the  fkther, 
under  the  statute,  although  the  authoritj  is  not  dearly  given,  either  ezpresslj  or 
by  implication.  Scott  v,  Ely,  4  Wend.,  555. 
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able  family,  to  have  the  shame  of  their  father  published  to  the 
world:  it  is  involyiDg  the  innocent  and  virtaous  in  all  the  con- 
sequences  of  the  guilt  *  of  another ;  not  for  the  purpose  of  r^n^oi 
establishing  the  certain  rights  of  others,  but  merely  to '-  -' 
preserve  the  possible  contingent  rights  of  a  town  or  parish. 

What  the  mother  has  said  before  the  magistrate,  on  examina- 
tion under  oath,  is  admissible  after  her  death,  to  support  the  suit 
by  the  selectmen.  The  trial  of  these  cases  is  by  the  court,  with- 
out the  intervention  of  a  jury.  This  arises  &om  the  particular 
phraseology  of  the  statute.  (1) 


(1)  statute  proTisionfl^  for  the  protection  and  support  of  bastard  children,  exist  in 
sxMty  if  not  all,  of  the  United  States.  The  following  brief  sumniary  will  serve  to 
show  the  mode  of  procedure  in  some  of  them,  to  ensure  to  the  illegitimate  the  same 
protection  which  would  have  been  his  due  if  bom  within  the  pale  of  lawful  matri- 
mooj. 

In  Vennont^  the  manner  of  charging  the  putative  father  of  a  bastard  child  with 
its  maintenance,  does  not  differ  materially  from  that  of  the  State  of  Connecticut 
the  mother,  either  before  or  after  delivery,  makes  complaint^  in  writing,  and  on 
oath,  before  a  magistrate,  charging  the  putative  father  with  having  gotten  her  with 
child;  warrant  is  issued  thereon,  the  person  chaiged  is  apprehended,  and  compelled 
to  enter  into  bonds  for  his  appearance  at  the  higher  court  In  that  court,  the  cause 
is  tried  upon  the  issue  of  not  guilty,  and  if  the  putative  father  is  acUudged  guflty, 
the  court  charges  him  vnth  the  support  of  the  child  in  such  proportion  as  it  thinks 
proper,  and  also  with  the  payment  of  a  Just  proportion  of  the  expenses  already  ao- 
cmed.  The  proceeding,  before  the  magistrate,  is  whoUy  ex  parte,  nor  can  the 
mother  be  put  upon  her  oath  after  having  sworn  to  the  original  complaint,  untQ 
one  month  after  her  delivery.  If  the  mother  neglects  to  proceed  against  the  puta- 
tive father,  and  if  the  c^d  is  likely  to  become  chargeable  as  a  pauper,  the  overseer 
of  the  poor  may  conduct  the  prosecution ;  and,  after  he  has  assumed  its  control,  no 
compromise  with  the  mother  will  be  binding.  The  mother  is  a  competent  witness, 
unless  rendered  incompetent  by  a  conviction  for  some  crime,  whidi  would,  by  law, 
disqualify  her  from  being  a  witness  in  any  otiier  cause.  She  may,  therefore,  testi^ 
to  the  confessions  of  the  putative  father.  Mather  p.  CUirk,  2  Aik.  Yt  Rep.,  209. 
Testimony  is  not  admissible  to  show  that  she  was  reputed  to  be  a  common  prosti- 
tute^ at  the  time  the  child  was  begotten.  Horse  v.  Pineo^  4  Yt  Rep.,  281 ;  Speais 
V.  Forrest,  15  Yt  Rep.,  435. 

A  married  woman  cannot  sustain  a  complaint  for  bastardy,  for  the  purpose  of 
compelling  the  father  of  a  child,  begotten  and  bom  during  coverture,  to  contribnte 
to  its  support,  even  by  showing  a  total  want  of  access  of  the  husband,  such  a  case 
not  being  provided  for  by  the  statute.  Gaffery  p.  Austin,  8  Yt  Rep.,  70.  But 
tuich  prosecution  may  be  sustained  by  the  overseer  of  the  poor  in  the  name  of  the 
mother,  though  the  mother,  after  the  birth  of  the  child,  was  married,  and  at  the 
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[*288]  •  CHAPTER  DL 

Of  thb  Liabiutt  or  PAsxirrs  to  suppoist  thvzb  CmuaasKf  aftkb 

THBT  ABS  07  FULL  AoBi  IN  THB  XVBNT  OF  THBIB  BBOOMIirO 

Paitpjbbs.    Of  tbb  LiAsiLmr  of  CniLDBBNy  aftbb  thbt  abb 

OF  FULL  AoB|  TO  BUPPOBT  THBIB  PaBBNTS,  IN  TBB  BYBBT  OF 
THBIB  BBCOlOKa  PaUPBBS.      Of  THB  NON-LlABILITT    OF  THB 

Husband  of  a  Daughtbb,  although  thb  daughtbb  would 

BB  LIABLB  IF  BHB  WAS  UNMABBIBD.  Of  THB  PaBBNT^S  BIGHT 
TO  GOYBBN,  AND  BBIKG  LIABLB  TO  THB  ChILD  IN  AN  AcilON  FOB 
DOfODBBATB  CoBBBOHON,  AND  WHAT  COBBBCnON  OUGHT  TO 
BB  OONSIDBBBD  DCMODBBATB. 

Br  the  common  law,  it  is  the  duty  of  parents  to  support  their 
minor  children.  1  Bl.  Com.,  446.  This  duty  is  founded  on  the 
law  of  nature.  Whoever  has  been  the  instrument  of  giving  life 
to  a  being  incapable  of  supporting  itself  is  bound  by  the  law  of 
morality  to  support  such  being  during  such  incapacity.    Ld. 


time  of  the  prosecution,  was  a  feme  covert;  her  husband  joining  with  her  in  the 
written  request  for  a  warrant  Sisco  v,  Harmon,  9  Vt  Bep^  129. 

In  New  York,  the  mother  or  putative  father  of  an  illegitimate  is  chargeable  with 
the  support  of  it  in  such  a  way  as  two  justices  of  the  county  shall  think  meet ;  and 
the  goods,  chattels,  and  real  estate  of  the  parents  are  seizable  for  the  support  of 
auch  child,  if  the  parents  haye  absconded.  The  reputed  father  is  liable  to  arrest 
and  imprisonment,  until  he  gives  security  to  indemniQr  the  town  diargeable  with 
the  maintenance  of  the  child.  2  B.  S.,  6th  ed.,  p.  906. 

In  Ohio,  this  duty  of  compelling  the  putative  fkther  to  support  the  illegitimate 
child,  devolves  upon  the  ooomion  pleas.  Stat.  Ohio,  1831.  And  it  must  appear  in 
the  complaint  that  the  mother  is  an  unmarried  woman,  and  a  resident  of  the  State 
of  Ohio.  Edwards  p.  Knight,  8  Ohio  R.,  376. 

In  Indiana,  the  complaint  is  in  the  name  of  the  state,  under  the  oath  of  the 
mother,  and  filed  in  the  circuit  court  Woodlrirk  v,  Williams,  1  Blackf.  Bep.,  Ill; 
Bickerson  v.  Gray,  2  ibid.,  230.  If  the  respondent  does  not  appear  and  answer  the 
complaint,  the  court  is  empowered  to  proceed  in  his  absence;  and,  after  issue  found 
against  hioi,  may  render  judgment  against  him  for  such  sum  or  sums  of  money,  as 
it  may  deem  proper,  for  the  support  and  maintenance  of  the  child,  and  for  costs; 
but  not  for  damages  for  the  seduction  of  the  mother,  or  expenses  of  her  lying-in, — 
they  being  the  objjects  of  a  different  kind  of  prosecution.  Allen  v.  The  State,  4 
Blackf.,  124.  It  must  appear,  in  the  complaint,  that  the  mother  was  unmarried, 
and  a  resident  of  the  state.  Smith  v.  The  State^  4  Blackil  Bep.,  188.    But  the 
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Baj.y  500.  Wlien  such  incapadly  ceases,  the  obligation  is  at  an 
end.  To  prevent  uncertainty  on  this  sabject|  the  law  has  fixed 
the  time  of  minority  until  the  child  arriyes  at  the  age  of  21 
years.  It  is  then  the  absolute  duty  of  the  parent  to  maintain 
his  child  until  he  is  21  years  old.  In  ordinary  cases,  the  inca- 
pacity of  the  minor  has  then  ceased  in  fact,  as  well  as  in  pre- 
Bomption  of  law ;  and  with  it  ceases  all  moral  obligations  on  the 
part  of  the  parent,  unless  the  child  is,  in  fact,  unable  to  maintain 
himself  at  the  expiration  of  that  period.  Daring  this  period  of 
infimcy,  the  parent  can  never  discharge  himself  from  his  obliga- 
tion to  support  the  child,  by  showing  that  the  child  was  able  to 
support  himself;  but  he  *  may  do  it  by  showing  his  own  p^^^o^i 
inability  to  support  him.  (a)  If  the  child  be  an  adult, '-  -' 
the  parent  is  liable  for  his  support,  if  he  be  unable  to  support 

(«()  9  Atk.,  890 ;  1  Vm.,  160 ;  1  BL  Com.,  448. 

■tatnte^  giving  the  right  to  the  mother  to  make  oomplaint,  has  no  referenoe  to  the 
plaoe  where  the  child  was  horn.  Oooper  v.  The  State^  4  Bladcf.,  816. 

In  niinoia,  nearly  the  same  proyisiona  exist  The  atatute,  authorizing  prooeed- 
inga  in  caae  of  bastardyi  waa  intended  to  enable  the  mother  of  an  illegitimate  to 
compel  the  (kther  to  contribute  to  ita  support  When  he  acknowledges  his  obliga- 
tion, and  Toluntarily  stipulates  to  peribrm  that  which  by  law  he  may  be  compelled 
to  do^  the  ends  of  justice  are  attained  by  enforcing  his  undertaldng.  Coleman  v. 
Kmm,  3  Scammon's  Rep.,  380. 

The  proceedings  authorized  by  statute,  in  Massachusetts,  are  quite  analogous  to 
those  in  the  State  of  Vermont  An  examination  of  the  followhig  cases  will  afford 
the  student  an  hisight  into  the  method  of  prooeecUng  and  liability  of  the  father,  in 
this  state.  J<rfinson  v.  Bandall,  7  ICaaa.  Rep.,  340;  Merrill  v.  Prince,  7  ibid.,  396; 
Commonwealth  v.  dark,  2  ibid.,  166;  Commonwealth  v.  Oole^  6  ibid.,  617 ;  Wood- 
code  V,  Walker,  14  ibid.,  386. 

In  PennsylTania,  the  practice  is  for  the  court,  on  a  conviction  of  bastardy,  to 
make  an  allowance  for  lying-in  expenses,  and  to  direct  the  payment  of  a  gross  sum 
for  the  support  of  the  diild,  fh>m  its  birth  to  the  time  of  rendering  judgment;  and 
when  the  person  who  has  borne  these  expenses  is  dead,  the  money  may  be  awarded 
to  his  repreaentatives.  Sheffer  v.  Rempublicam,  3  Yeatea'  Rep.,  39.  Notwith- 
standing a  pardon  of  the  crime  of  adultery,  on  a  conviction  for  adultery  and  bas- 
tardy, the  court  may  proceed  to  make  an  order  for  the  maintenance  of  the  bastard 
diild.  Duncan  v.  The  Commonwealtli,  4  Serg.  &  Rawle^  449. 

The  mother  of  a  bastard  has  a  right  to  the  control  and  custody  of  it,  as  against 
the  putative  lather,  and  ia  bound  to  maintain  it  aa  ita  natural  guardian.  2  Kent'a 
Com.,  17 &  And  if  the  father  obtaina  and  maintains  the  custody  of  the  chUd,  an 
action  of  false  hnprisonment  will  lie.  Robalme  v.  Armstrong,  16  Barb.,  247 ;  People 
V.  Kling,  6  ibid.,  366. 
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bimself ;  bat  in  this  caae  ike  parent  may  diaebai^  himself  j&om 
all  liability  to  sapport  his  child,  by  showiog  that  tbo  child  ia 
able  to  sapport  himsel£  This  daty  of  sapportiiig  adult  children 
is,  in  Eogland,  enforced  by  a  statute  of  Eliz. ;  and  similar  statutes 
hare  been  enacted  ijq,  most^  if.  not  all,  the  states,  in  the  Union. 
The  statute  of  this  state  makes  it  the  duty  of  parents  to  support 
thdr  children;  and  grandparents,  their  grandchildren;  children^ 
their  parents;  and  grandchildren,  their  grandparents.  This 
statute  imposes  on  such  relatives  obligationa  unknown  to  the 
common  law.  In  the  construction  of  our  statutes,.  I  have  under- 
stood,, that  when  a  parait  is  able  to  support  his  pauper  child,  no 
aid  is  to  be  called  for  from  their  grandparent;  and  so,  too,  when 
the  child  is  able  to  support  the  parent,  no  aid  is  to  be  required 
of  the  grandchild.  The  English  statute  does  not  include  grand* 
children.  All,  both  male  and  female,  with  an  exception  here- 
after mentioned,  are  bound  to  support  their  parents,  if  they  be 
of  ability ;  and  they  will  be  assessed,  where  there  are  a  number 
able,  in  proportion  to  their  ability,  without  any  reference  to  the 
property  which  they  have  received  from  their  parents.  One 
child  may  have  received  a  good  estate  from  his  parent,  and  now 
be  poor ;  whilst  auother,  who  has  received  nothing  from  his 
parent,  may  be  in  affluent  circumstances.  The  ability  to  sup- 
port is  the  only  thing  which  governs  in  the  quantum  of  assess- 
ment ;  and  I  apprehend  this  will  not  be  in  exact  proportion  to 
the  property  owned.  One  may  possess  an  estate  of  £1,000 ;  but 
his  numerous  family  prevents  his  increasing  his  estate;  whilst 
another,  with  the  same  estate,  unincumbered  with  the  expenses 
of  a  numerous  family,  is  of  greater  ability  to  support  his  parent 
(1)  When  a  man  marries  a  wife,  having  *  children,  the 
[iSoD  J  j^yaij^n^j  takes  upon  him,  during  coverture,  all  the  obli- 
gations that  lay  on  his  wife ;  he  took  her  cum  cnere,  1  Bl.  Com., 
448.    If,  then,  she  were  able  to  maintain  her  children,  when  he 


(1)  This  liabilitj  of  the  father  to  support  liis  adult  child  is  created  by  statute  in 
Vermont  Rev.  Stat.  Vt,  p.  104.  Nor  does  the  liabflity  stop  at  the  father.  The 
kindred  of  any  poor  person,  in  the  line  of  father  or  grandfather,  mother  or  grand- 
mother, children  or  grandchildren,  by  consanguinity,  living  within  the  state^  and 
being  of  sufficient  ability,  are  bound  to  support  sudi  pauper,  according  to  their 
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married  her,  be  is  bound  to  maintain  ber  children :  if  she  were 
not  aUe,  he  is  not  bound ;  for  it  is  not  a  natoral  duty  that  he 


apeetive  abiMtj.  The  ooontj  courts  hava  power  to  Mgooa  the  expensee  of  suoh' 
iiippoi%  in  an  equitable  proportk>D,  upon  the  Idndjred.  Id  New  York,  ainular  pro- 
Tiflions  exist 

^'The  father,  mother  and  children,  who  are  of  sufficient  ability,  of  any  poor  per^ 
son  who  is  blind,  old,  lame,  impotent  or  decrepit,  so  as  to  be  unable  to  work  to 
■Mintain  himself,  shall,  at  Uielr  own  chai^pe,  relieve  and  maintain  sueh  poor  person 
in  flueh  manner  as  shall  be  approved  bj  the  overseers  of  the  poor  of  the  town  where 
such  poor  person  maj  be."  3  R.  S.  (N.  T.X  5th  ed.,  p^  836,  sec.  1.  And  such 
relative  "shall  perform  that  duty  in  the  following  order :  The  (kther  shall  be  first 
required  to  mamtain  such  poor  person ;  if  there  be  none,  or  he  be  not  of  sufficient 
ability,  then,  the  children  of  such  poor  person ;  if  there  be  none^  or  they  be  not  of 
ioiBcimt  abilityi  then  the  mother."  Ibid.,  sea  8.  And  "whenever  the  father,  or 
mother  being  a  widow,  or  living  separate  fVom  her  husband,  shall  abscond  from 
their  children,  or  a  husband  from  his  wife,  leaving  any  of  them  chargeable,  or  likely 
to  become  chargeable,  upon  the  public  for  their  support,  the  overseers  of  the  poor 
<tf  the  town,  where  such  wife  or  chQdren  may  be,  maj  apply  to  any  two  justices  of 
the  peace  of  any  county  in  which  any  estate,  real  or  personal,  of  the  said  father, 
mother  or  husband  may  be  situated,  for  a  warrant  to  seize  the  same."  2  B.  8.  (N. 
Y.X  6th  ed^  p.  837,  sea  8.  And  such  property  is  liable  to  sequestration,  and  the 
prooeeds  will  be  applied  to  the  maintenance  of  the  children. 

In  Massachusetts,  the  provisions  of  43  Eliz.,  have  been  enacted ;  limited,  how- 
ever, to  parents  and  children.  Bev.  Stat  Mass.,  1836.  In  several  of  the  other 
■taftes  this  statute  has  been  enacted  in  all  its  provisions.  Stat  Ck>nn.,  1784,  p.  98, 
and  of  1838,  p.  363 ;  Stat  of  S.  C,  1712 ;  2  BaUey's  Bep.,  320;  4  N.  H.  Bep.,  162. 

There  is  no  obligation  at  common  law  by  which  a  child  can  be  compelled  to  sup- 
port an  infirm  and  indigent  parent,  but  the  obligation  is  created  solely  by  statute; 
and  therefore  a  promise  fVom  the  child  to  pay  for  necessaries  furnished  without  his 
request,  to  his  indigent  parent,  is  not  implied  by  law.  Edwards  v.  Davis,  16  John., 
281.  The  natural  and  moral  obligation  of  a  child  to  support  an  indigent  parent  can 
be  enforced  only  in  the  mode  pointed  out  by  the  act  for  the  relief  and  settlement  of 
the  poor.  Ibid. 

As  a  general  rule,  as  between  the  father  and  mother,  the  obligation  to  support 

the  child  rests  primarily  upon  the  father,  but  this  rule  is  modified  more  or  less  by 
the  peculiar  circumstances  of  each  case.  The  award  of  the  care  and  custody  of  the 
diild  to  the  mother  in  divorce  suit,  is  presumed  to  carry  with  it  the  obligation  to 
support  the  child,  in  the  absence  of  evidence  to  the  contrary :  or  at  least  to  relieve 
the  fkther  from  the  obligation  to  furnish  such  support  upon  the  call  of  the  mother. 
The  omission  of  the  father  to  support,  or  the  mother's  support  of  the  child  lu  the 
abeenoe  and  during  the  non-residence  of  the  father  is  not  such  a  refusal  to  support 
as  obliges  the  father  to  refund  the  expenses  incurred  by  the  mother.  Burritt «. 
Buiritt,  29  Barb.,  124;  finch  v.  Finch,  22  Conn.,  411. 
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should  support  the  offspring  of  another  man;  and  by  the  law  of 
Baron  and  Femme,  when  coyerture  oeaaeSy  his  liabilities  on  ac- 
count of  his  wife  cease  also. 

I  know  that  it  has  been  a  received  opinion,  that  a  husband 
in  Connecticut  is  obliged  to  support  his  wife's  children  by  a  for^ 
mer  husband,  if  he  be  of  ability  to  do  it,  whether  she  was  able 
at  the  time  of  the  marriage  or  not^  to  support  her  children.  Such 
an  opinion  is  destructive  of  the  symmetry  of  the  law,  as  it  res- 
pects the  liability  of  the  husband  to  perform  the  duties  of  the 
wife.  It  is  opposed  to  the  construction  of  the  English  statute^ 
which  had  received  a  construction  long  before  our  statute  was 
enacted  So  that  it  is  a  fiedr  presumption,  that  our  legislature^ 
when  they  enacted  our  statute,  were  perfectly  satisfied  with  the 
construction  given  to  the  English  statute.  If  they  had  intended 
to  have  made  so  important  a  variation,  it  is  but  reasonable  to 
suppose  that  they  would  have  expressed  it  in  language  that  could 
not  be  mistaken.  (1) 


(1)  The  law  upon  this  subject  is  now  understood  to  be  this :  that  if  the  husband 
take  the  wife^s  child  bj  a  former  marriage,  into  his  family,  he  is  considered  as  stan^ 
Ing  in  loco  parenHs^  and  becomes  subject  to  the  same  duties  towards  him,  as  towards 
his  other  children,  as  long  as  the  child  remains  in  his  family ;  for  by  the  act  of  tak- 
ing him  in,  he  holds  htm  out  to  the  world  as  a  part  of  his  family.  Stone  v.  Carr,  3 
Esp.  Ca&,  1 ;  Lord  Ellenbobough,  in  Cooper  v,  Martin,  4  East,  82 ;  Sharp  «.  Crc^ 
sey,  11  Barb.,  224;  Williams  «.  Hutehinson,  3  Oomst,  312.  The  oonstniction  giTOii 
to  the  statute  of  43  Eliz.,  it  is  true,  did  not  make  him  liable;  for  that  applied  only 
to  relations  by  blood.  Tubb  v.  Harrison,  4  Term  Rep.,  118.  And  under  this  sta- 
tute, it  has  been  held  that  the  husband  is  not  liable  for  the  expense  of  the  maioten- 
imce  of  his  wife's  mother.  Gay  v.  Ballou,  4  Wend.  Bep.,  403.  The  statute  of  43 
Eliz.  has  since  been  altered,  in  England,  by  stetutes  4  and  5  W.  lY.  c.  76,  sea  5Ty 
by  which  the  person  who  marries  a  woman,  the  mother  of  legitimate  or  illegi- 
timate children,  becomes  liable  to  maintain  them  as  a  part  of  his  family.  It  is  ths 
opinion  of  Chancellor  Kent,  that  if  the  wife  has  separate  property,  a  court  of  cfaan- 
oety  would,  in  a  proper  case,  make  an  order  charging  that  property  with  the  neooa- 
sary  support  of  her  children  and  parente.  2  Kent's  Com.,  192. 

A  husband  is  not  liable  to  support  a  child  of  his  wife  by  a  former  husband,  nor  is  ha 
entitled  to  claim  services  from  such  child.  Williams  v.  Hutchinson,  6  Barb.,  122. 
Affirmed  in  3  Comst,  312.  Where  a  husband  received  his  wife's  minor  child  into 
his  family  as  child  and  not  as  a  servant ;  held,  that,  there  being  no  express  oontmofc 
to  pay  wages,  they  could  not  be  collected  by  the  female  from  her  father-Ui-law. 
DantK  V.  Frey,  19  Penn.,  366 ;  Williams  p,  Hutehinson,  nqsr<k  It  will  not  be  pre- 
sumed, m  the  absence  of  evidence  to  the  oontrary,  that  kid  gloves,  cologne^  fkUBe 
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It  has  been  decided,  both  by  the  English  and  our  courts,  that 
a  husband  is  not  bound  to  support  the  wife's  parent  or  grand- 

itringa,  bridles  and  Bpura,  walking  canes,  powder  flasks  and  caps,  a  silk  crayat  and 
a  sOk  and  linen  coat,  which  constitute  the  bulk  of  a  bill  of  particulars,  are  such 
arides  as  will  bind  a  parent  upon  aaj  implied  or  express  contract  to  pay  for  neoes- 
wrieB  funiished  to  his  minor  child.  Lefllst?.  Sugg,  15  Ark.,  137.  In  order  to  charge 
a  pareot  with  supplies  fUmished  to  his  minor  child,  without  his  direction,  some 
dear  and  palpable  omission  of  duty  on  the  part  of  the  parent  must  be  shown.  Town- 
send  p.  Burnham,  33  N.  H.,  2t0 ;  Clinton  «.  Rowland,  24  Barb.,  634.  The  remedy 
to  compel  a  parent  to  furnish  necessaries  for  lus  infant  children,  is  not  by  a  petition 
to  the  court  of  chancery.  The  performance  of  that  duty  must  be  Anforoed  by  a  pro- 
ceeding under  the  statute,  by  application  to  the  general  sessions  for  an  order  upon 
the  parent  for  the  support  of  his  child.  In  the  matter  of  Ryder,  11  Paige  Gh.,  185. 
After  the  death  of  the  father,  the  mother  was  held  not  to  be  entitled  to  the  ser- 
tkses  of  the  minor  child,  nor  liable  for  its  support  Bartlett  v.  Richtmyer,  4  Comst, 
46;  E.  B.  V.  E.  0.  B.,  28  Barb.,  300 ;  Oommonwealth  «.  Uunray,  4  Binney,  48t ;  2 
Kflnt*s  OoDL,  205. 

Where  •  father  had  made  a  contract  with  his  minor  son,  by  which,  for  a  oonsid- 
tratioD,  he  agreed  to  give  his  son  liberty  to  act  for  himself  and  not  to  claim  his  ser- 
Tioes,  and  had  made  publication  that  he  would  not  thereafter  pay  any  debts  of  the 
SOB,  and  the  son  returned  to  his  father's  house  sick,  and  the  plaintiff's  charges  were 
Ibr  necessary  medical  seryices  rendered  the  son  upon  the  credit  of  the  father,  and 
in  good  faith  charged  to  him  at  the  time ;  and  the  father  knew  of  the  services  being 
rendered,  and  did  not  object;  it  was  held,  that  the  law  implies  a  promise  to  pay 
OB  the  part  of  the  father,  on  the  ground  that  while  the  minor  remained  a  part  of  the 
fitmOy,  and  received  necessaries  with  the  Imowledge  of  the  father,  and  without 
objection  on  his  part,  it  was  the  same  as  though  he  had  received  them  himself,  or 
Us  wife  had  received  them.  Swain  «.  Tyler,  26  Yt  Rep.,  9.    But  see,  McOloeky  v, 
Cyphert,  27  Penn.,  220.    Held,  that,  where  a  parent  is  willing  to  support  his  infant 
child,  and  a  relative,  without  his  request  but  with  his  assent,  receives  the  child  into 
his  family,  and  supports  it  as  a  child  of  his  own,  no  agreement  of  the  father  to  pay 
for  sudi  support  can  be  implied.  Chiloott  v.  Trimble,  13  Barb.,  502.  And  so,  where 
the  infant  left  his  father's  house  in  disobedience  of  his  express  commands,  and  went 
to  Hve  with  the  plaintiff  under  contract  that  he  should  remam  till  he  was  21  years 
of  age.  Raymond  v.  Loyl,  10  Barb.,  483.   The  father  is  not  bound  to  support  an  ille- 
gHimate  child.  Hiram  v.  Pierce,  45  Mame,  367.    Where  a  parent  goes  to  live  with 
*  cbtl't,  the  law  implies  no  promise  on  his  part  to  pay  for  boarding  or  necessaries 
famished  by  the  child.  There  can,  in  such  case,  be  no  reoovery  vrithout  an  express 
eoatract  Lynn  v.  Lynn,  29  Penn.,  369 ;  Oantine  v.  Philips,  5  Harring.  (Del),  428 ; 
Swartz  tr.  Haalett,  8  Cal.,  118;  Gillet  v.  Camp,  27  Mis.  (6  JonesX  541.    And  the 
same  rule  obtains  when  the  son  goes  to  live  with  the  parent  Seavey  v.  Seavey,  37 
K.  H.,  126.    Where  a  son  continues  in  the  employ  of  his  father  after  his  majority, 
tiie  law  implies  no  contract  on  the  part  of  the  father  to  pay  the  son  for  his  ser- 
vices. Zebe  w.  HOler,  16  Penn.,  488 ;  Hertsog  v.  Hertzog^  29  Id.,  465;  Bye  v.  Kerr, 
16  Barl^  444.    But  see,  Way's  adm'r  v.  Estate  of  Way,  27  Y t.  Rep.,  625. 

6S 
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parent,  (a)  This  is  opposed  to  general  principles ;  for  his  wife 
was  liable  to  support  them  before  marriage,  and,  of  oourse,  upon 
general  principles,  be  would  be  obliged  to  support  them  after 
marriage.  But  the  general  principle  is  made  to  yield  to  the  sup- 
posed superior  strength  of  a  principle  of  domestic  policy  which 
governs  in  this  case,  that  family  discord  may  be  prevented.  In 
Connecticut,  the  mode  of  enforcing  this  duty  is  by  an  applicatioa 
to  the  county  court,  to 'call  all  parties  *  before  them,  in- 
'-  ^  quire,  and  assess  the  sum  that  is  to  be  paid  by  eacL 
This  memorial  may  be  made  by  any  relatives  concerned,  or  bj 
the  selectmen  of  the  town,  who,  by  our  law,  are  overseers  q£ 
the  poor,  or,  indeed,  by  any  neighbor,  when  this  duty  is  n^- 
lected  by  all  who  ought  to  perform  it  When  the  sum  is  assessed, 
security  is  given  to  abide  the  order  of  the  court,  which  is  to  pay 
quarterly.  If  security  be  not  given,  the  court  will  issue  quar- 
terly executions  against  each  of  the  parties  in  favor  of  the  appli- 
cant, who  becomes  trastee  of  what  he  collects  for  the  benefit  of 
those  on  whose  account  the  application  was  made.  When  the 
children  are  minors,  and  the  parents  will  not  support  them,  an 
action  at  common  law  lies  against  such  parents  by  any  person 
who  supplies  the  children  with  necessaries.  So,  too,  where  one 
child,  among  several,  supports  his  pauper  parents,  without  appli- 
cation  to  the  court  for  an  assessment,  he  may  maintain  an  action 
against  each  of  his  brethren,  or  sisters,  who  refuse  to  bear  thdr 
proportion  of  the  support. 

Protection  is,  also,  a  duty  of  parents  towards  their  children. 
This  duty  is  enjoined  by  municipal  law  no  further  than  what 
respects  their  obligation  to  support  them.  It  is  allowed,  in  some 
cases,  that  the  parent  may  maintain  his  child  in  a  lawsuit.  All 
persons  are  forbidden  to  do  this  for  a  stranger.  The  parent  may 
justify  a  batteiy  in  favor  of  a  child ;  that  is,  he  may  do  all  in 
defense  of  his  child,  in  such  case,  as  the  child  may  do.  A 
stranger  may  do  nothing  more  than  what  is  necessary  to  prevent 
others  from  fighting ;  but  the  parent  may  take  sides  with  the 
child. 

Education  of  children  to  some  useful  employment;  the  instmo- 
Uon  of  them  in  reading  their  own  language,  so  as  to  be  able  to 

0)  tBolfl.,8«;  Sink.,  190. 
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iwd  with  pioprietjr,  that  they  may  be  aUe,  for  AemaelyeB,  to 
aeazch  the  aoriptorai  of  truth|*and  from  them  leam  the  .^^^ 
lerealed  will  of  Gk)d,  is  a  duty  which  is  not  enfoieed  bj  '-  -' 
the  hm  of  England  any  farther  than  that  overseeni  of  Ae  poor 
hcvei  by  statute,  a  power  to  bind  out  the  children  of  paupers  to 
masters  where  they  may  receive  a  proper  education.  By  the 
Iftwa  of  C!onnecticut,  all  parents  are  bound  to  teach  their  children 
to  read  the  English  language  well ;  and  the  law  oonoeming  capi- 
tal ofenaea  Nothing  more  is  intended  by  this  clause  than  that 
they  should  leam  what  offenses  are  capitaL  If  they  have  not 
sufficient  ability  to  do  this,  they  are  obliged  to  teach  their  children 
some  orthodox  catechism.  Whatever  might  have  been  meant 
by  oar  ancestors  who  enacted,  the  law,  by  the  terms  orthodox 
catechism  it  is  now  understood  to  be  some  catechism  approved 
by  that  denomination  of  Christians  to  which  the  parents  belong ; 
and  if  the  parents  will  not  teach  their  children  in  such  manner, 
the  selectmen  of  the  town  are  enjoined  to  take  their  children 
fhnn  their  parents  and  bind  them  out  to  proper  masters  where 
they  will  be  educated  to  some  useful  employment  and  wiU  be 
taught  to  read  and  write,  and  the  rules  of  arithmetic  so  far  as  is 
neoessary  to  transact  ordinary  business.  (1)  Males  are  to  be  bound 
oat  until  they  are  twenty-one  years  of  age,  and  females  until 
eighteen  years  of  ag&  This  law  has,  by  some,  been  branded  as 
tyrannical,  and  as  an  infringement  of  parental  rights.  It  is  not 
the  object  of  this  work  to  enter  into  any  defense  of  any  particular 
law,  but  I  have  no  doubt  that  this  law  has  produced  very  astonish* 

(1)  The  oommon  Iaw  has  left  it  almost  optional  with  the  parent  to  discharge  this 
dotj  toward  bis  o^pring  or  not ;  though,  perhapB,  none  of  its  laxities  haa  beea 
leas  abused  in  the  United  States,  and  especially  England,  than  this.  In  some  of 
the  Karopean  States,  his  duty  to  educate  his  child  has  been  made  a  matter  of  legal' 
oooipQlaion— a  system  which,  though  intended  for  the  good  of  the  child,  is  not 
pndoctive  of  aa  beneficial  results  as  might  be  anticipated.  In  New  England, 
poverty  debars  no  one  from  the  advantages  of  a  common-school  education ;  and 
the  general  information  and  industrious  habits  of  her  poorer  classes  —  the  direct 
rsnlto  of  •  liberal  common-achool  pdicy*- present  a  striking  contrast  to  the  igiio* 
lanoe  of  the  lower  classes  of  foreign  immigrants  which  are  annually  thrown  in 
wpon  her.  In  these  States,  especially,  almost  every  step  of  legislative  action  with 
regard  to  oommon  schools  has  been  characterized  by  some  decided  improvement 

For  a  fall  account  of  the  measures  taken  by  the  several  State  governments  for 
Hie  advancement  of  popular  education,  see  2  Kent's  Com.,  195. 
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ing  effibcto;  and  to  thiB  ia  to  be  attributed  that  geiieralknowledgo 
of  reading  and  writing  so  observable  among  the  people  of  this 
State.  For  twentj-seven  years  of  my  life  I  was  in  the  practioe 
of  the  law.  During  this  period,  in  all  the  business  which  I 
transacted,  I  never  found  but  one  person  that  could  not  write 
and  was  obliged  to  make  his  mark. 

r«9fifii  ^^^  parent  has  a  *  right  to  govern  his  minor  child ;  and, 
^  -'as  incident  to  this,  he  must  have  power  to  correct  him. 
The  maxim  is,  that  he  has  power  to  chastise  him  moderately. 
The  exercise  of  this  power  must  be,  in  a  great  measure,  discre- 
tionary. He  may  so  chastise  his  child  as  to  be  liable  in  an  action 
by  the  child  against  him  for  a  battery.  The  chUd  has  rights 
which  the  law  will  protect  against  the  brutality  of  a  barbarous 
parent.  I  apprehend,  however,  it  is  a  point  of  some  difficulty  to 
determine,  with  exact  precision,  when  a  parent  has  exceeded  the 
bounds  of  moderation.  That  correction  which  will  be  considered 
by  some  triers  as  unreasonable,  will  be  viewed  by  others  as  per- 
fectly reasonable.  What  may  be  considered  by  some  a  venial 
folly,  to  which  none,  or  very  little,  correction  ought  to  be  applied, 
by  others  will  be  considered  as  an  offense  that  requires  very  severe 
treatment  The  parent  is  bound  to  correct  a  child  so  as  to  prevent 
him  from  becoming  the  victim  of  vicious  habits,  and  thereby 
proving  a  nuisance  to  the  community.  The  true  ground  on  which 
this  ought  to  be  placed,  I  apprehend,  is,  that  the  p&rent  ought  to 
be  considered  as  acting  in  a  judicial  capacity  when  he  corrects, 
and,  of  course,  not  liable  for  errors  of  dpinion ;  and  although  the 
punishment  should  appear  to  the  triers  to  be  unreasonably  severCi 
and  in  no  measure  proportioned  to  the  offense,  yet,  if  it  should 
also  appear  that  the  parent  acted  conscientiously,  and  from  motives 
of  duty,  no  verdict  ought  to  be  found  against  him.  But  when 
the  punishment  is,  in  their  opinion,  thus  unreasonable,  and  it 
appears  that  the  parent  acted,  mah  antmo^  from  wicked  motives, 
lender  the  influence  of  an  unsocial  heart,  he  ought  to  be  liable  to 
damages.  For  error  of  opinion,  he  ought  to  be  excused ;  but  for 
malice  of  heart,  he  must  not  be  shielded  from  the  just  claims  of 
r«oftQi  *^®  child.  Whether  there  was  malice* may  be  collected 
'-        ^  from  the  circumstances  attending  the  punishment    The 
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instnmient  used,  the  time  when,  ihe  place  where,  the  temper  of 
lieait  exhibited  at  the  time,  may  all  unite  in  demonstrating  what 
the  motives  were  which  influenced  the  parent  These  obaerva- 
tioofl  are  equally  applicable  to  the  case  of  a  schoolmaster,  or  to 
any  one  who  acts  in  loeo  parentis.  BL  Com.,  468.  (1) 


♦CHAPTER  X.  [♦290] 

Or  THS  Pabxnt^b  Cokssnt  to  thx  mabbiaox  op  an  iNTAirr  Child. 
Of  ths  Fathsb's  Comtbol  oysb  thb  Estatb  of  his  Child. 
Of  xhb  Fathxb's  Right  to  thb  Ssbyicbs  of  the  Child,  until 
THB  Child  is  twxmty-onb  ybabs  old.  Of  thb  Fathbb's  Right 
of  AcnoN,  whbn  his  Infant  Child  is  bbatbn.  Of  thb  In- 
fant's Right  of  Action  in  that  Case.  Of  thb  Pabbnt^s 
Right  of  Action,  whbn  a  Dattghteb  has  bbbn  dbbauohed. 
Of  thb  Fathbb's  Right  of  Action,  whbn  an  Infant  Child  is 

TAKEN  AWAT  BT  FoBGB. 

Whsk  the  minor  child  marries,  the  father  has  a  right  to  with- 
hold his  consent;  and  a  marriage  without  his  consent,  bj  an 
English  statute,  is  absolutely  void,  (a)  In  Connecticut,  the  law 
prohibits  the  marriage  of  the  minor,  without  the  father's  con* 
Bent,  and  subjects  the  person  who  joins  them  in  marriage,  to  a 
penalty ;  but  such  marriage  is  valid,  if  the  persons  married,  are 

(o)  BL  Com.,  ML 

(1)  In  andent  times,  among  the  Greeks  and  Komans,  the  power  of  the  father 
over  his  child  was  almost  absolute.  Inst,  1,  9 ;  Law  of  the  Twelve  Tables.  The 
same  right  of  correction  once  was  possessed  by  a  husband  with  regard  to  his  wife ; 
but  every  advance  in  civilization  has  been  characterized  by  a  limitation  of  some  of 
these  rights,  until,  at  the  present  time,  the  right  of  the  husband  to  chastise  hia 
wife  is  gone,  and  he  is  as  much  punishable  for  an  assault  and  battery  upon  her  as 
upon  any  other  person.  This  parental  power  over  the  offspring,  also,  has  been 
xeduoed  to  the  right  of  inflicting  moderate  correction,  under  the  exercise  of  a  sound 
discretion.  It  is  also  held  that  a  schoolmaster  may  moderately  correct  his  papiL 
State  V.  Pendegraas,  2  Deb.  &  Bat,  365. 
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of  age  to  contract  marriiaga  (1)  The  father,  as  parent^  lias  no 
control  oyer  the  estate  of  his  minor  child ;  bnt  he  acts  as  gnar- 
dian,  and,  in  that  character,  has  the  management  of  it ;  (a)  and, 
like  him,  must  account  with  the  minor,  when  he  becomes  of  age^ 
and  may  be  conipdled  to  account  before,  and  is  liable  to  remoyal* 
A  minor  can  acquire  property  in  any  way,  independent  of  bis 
father,  except  by  his  services,  as  by  gift,  delivery,  or  any  pur- 
chase; for,  in  this  case,  the  contract  is  not  void.  The  father  is 
entitled  to  the  services  of  his  minor  child,  and  to  all  that  snch 
child  earns  by  his  labor.  He  has  the  same  rights  in  this  res- 
pect, that  the  master  has  to  the  services  of  his  apprentice ;  and 
r*9Q11  *  ^^^  fBither  can  no  more  give  to  the  child  the  avails  of 
^  his  service,  to  the  prejudice  of  his  credit(»rs,  than  he  can 

any  other  property.  (2) 

/       (a)  Bl.  Com.,  iBSL 

(1)  In  Mvend  of  the  Staten,  this  is  made  the  subject  of  statute  regulatioiL  The 
llrat  act  of  legislation  upon  it^  is  the  statute  of  4  Qea  IV,  c.  T6,  wliloh  rendered  the 
mairiage  of  a  minor,  without  the  consent  of  paronta,  void.  In  Maine,  Maasac&naetts^ 
ConnectTout  and  Vermont)  a  penalty  is  inflicted  upon  the  officer  who  shall  Join  an 
infant  in  the  bonds  of  matrimony,  without  the  consent  of  Us  parents  or  guardian ; 
but  though  an  officer  is  subjected  to  this  penalty,  stOl,  it  is  presumed  that  such 
marriage  would  be  valid.  Ligonia  v.  Buxton,  2  Greenleaf 's  Rep.,  102;  Milford  v. 
Worcester,  7  Mass.  Hep.,  48 ;  Mass.  Rev.  Stot.  of  1836 ;  Stat  Conn.,  1838,  ^  412; 
Rev.  Stat  Yt,  1839 ;  Ellis  v.  Hull,  2  Aik.  Yt  Rep.,  41.  In  Indiana,  marriages  are 
Bolemniased  under  a  license  fh>m  the  cleric  of  the  drcuit  court ;  and  if  ^ther  of  the 
parties  are  ndnors,  that  is,  the  male  under  twenty-one,  and  the  female  under  96^ 
teen,  the  license  must  not  be  grapted  without  the  consent  of  the  parent  or  gnar- 
dian.  Rev.  Stat  Ind.,  1838,  p.  412.  In  New  Jersey,  New  Hampshire,  Pennnsyl* 
vania  and  Kentucky,  also,  it  is  said  to  be  the  acknowledged  doctrine,  that  the  mai^ 
riage  in  such  a  case  is  valid,  though  the  person  solemnizing  it  is  liable  to  the  pen- 
alty. 2  Kent's  Com.,  90. 

(2)  The  parent  is  entitled  to  the  senooes  of  his  infimt  child.  Oalbratth  «.  Gieen, 
4  Serg.  and  Rawle,  207 ;  Jennison  v.  Qraves,  2  Blackf.  Ind.  Rep.,  449.  And  the 
relation  of  parent  and  child  is  so  far  relaxed,  that  the  father  may,  at  any  time,  relin- 
quish his  claim  for  such  services ;  and  when  he  does,  the  profits  of  the  infant's 
labor  belong  to  the  infant  himself.  Jennison  v.  Graves,  2  Blackf.  Rep.,  449 ;  Tillot- 
son  V.  McCrillis,  11  Yt  Rep.,  477.  A.nd  the  relinquishment  of  such  right  by  the 
father  may  be  proved  by  parol.  Chase  v.  Smith,  6th  Yt  Rep.,  566.  The  in&nU 
after  having  thus  purchased  his  time,  is  entitled  to  his  own  eamingsl  as  against  the 
creditors  of  his  father.  Chase  v.  Elkins,  2  Yt  Rep.,  290  ]  Chase  v.  Smith,  5  Yt  Rep., 

666. 

And  an  emancipation  may  he  inferred  where  the  father  leaves  his  child  to  man- 
age and  contract  for  himself  for  a  number  of  years.  Canover  v.  Cooper,  3  Barbi, 
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Tke  &iher  is  entitled  to  an  action  when  hia  minor  cbild  is 
beaten,  bj  means  whereof  he  has  lost  the  services  of  that  child, 

115;  dintoii  v.  Yoik,  26  ICaine,  16T;  Stiles  v.  OrBiiTiUe,  6  Onah.,  458;  Cloud  v. 
Hamiltoii,  11  HumplLi  104.  And  emancipation  maj  be  inferred  iWmi  the  conduct 
of  the  partiea.  Dennysville  v.  Trescott,  30  Mdne  (17  Shep.X  470;  Nightingale  v. 
Worthington,  15  Mass.,  272.  A  father  can  give  hia  son  hia  time  yerbally;  and  the 
■on  will  be  entitled  to  hia  aubaequent  eaminga.  Chase  r.  Smith,  6  Yt,  566.  But 
the  ftct)  that  a  minor  haa  agreed  with  hia  father,  to  buy  hia  time  for  the  remainder 
of  hia  minority,  by  paying  a  oertun  aum  therefor,  which  haa  not  been  paid,  doea 
not  prevent  the  father  from  maintaining  an  action  to  recover  for  aervioea  performed 
by  the  son,  under  a  contract  made  by  hin^^without  the  father*a  Imowledge.  Cahill  v. 
JPttterson,  30  Y t  Rep.,  692.  Where  a  son  over  20  years  of  age,  who  had  been  reoeiv- 
iog  his  own  wages,  though  living  with  his  father,  went  to  California  against  the 
wishes,  but  with  the  consent  of  his  father,  who  advanced  him  money  to  pay 
his  passage,  but  neither  received  his  earnings  nor  made  any  provision  for  his 
•upport  whfle  abroad,  it  was  held,  that  these  facts  warranted  a  finding  that  it 
was  the  understanding,  that  when  the  son  left  his  Other's  control  over  and  lia- 
bility for  him  had  ceased,  and  that  the  fother  was  not  liable  for  necessaries  fur- 
nished him  while  abroad.  Johnson  v.  Gibsoq,  4  JS.  D.  Smith  (New  York),  231. 
One  suing,  as  father  of  an  infant,  for  the  infknt^s  labor,  if  the  relationship  is 
denied  by  the  defendant,  must  show,  that  the  infant  is  his  legitimate  son,  and 
for  that  purpose  must  give  some  evidence  of  a  marriage.  That  the  infant's  mother 
and  the  pUuntiif  had  both  declared  that  the  plaintiff  was  his  father,  and  the  oath 
of  a  witness  to  the  same  fact,  are  not  sufficient,  becauae  conaiatent  with  the 
infanVa  illegitimacy.  Armatrong  v,  McDonald,  10  Barb.,  300.  In  an  action  by  the 
father  for  the  earnings  of  the  minor  child,  the  meaaure  of  damagea  ia  what  the  child 
earned,  not  what  he  could  have  earned  for  his  father.  Weeks  v.  Holmes,  12  Cush., 
S15.  If  a  minor  son  abscond  from  his  facer's  house  and  enter  the  service  of  one, 
who  for  his  labor  ftimishes  the  infant  a  reasonable  support,  the  parent  cannot  reco- 
ver the  son's  wages  without  deducting  the  expense  of  such  support  Huntoon  v. 
Hadeton,  20  N.  H.,  388.  And  under  the  act  of  1860,  ch.  266,  of  New  York,  if  a  mhior 
be  IB  service,  unless  the  parent  or  guardian,  within  thirty  days  after  the  commence- 
ment of  the  service,  notify  the  employer  that  he  claims  the  minor's  wages,  payment 
to  the  minor  Is  good.  Clinton  v.  Rowland,  24  Barb.,  634.  Held,  hi  McClosky  v. 
Pyphert,  27  Penn.,  220,  that  a  minor  ia  bound  to  render  obedience  to  hia  father,  who 
may  employ  him  about  his  own  affairs,  or  hire  him  out  and  appropriate  hia  wagea, 
bat  he  is  not  bound  to  do  so  for  the  benefit  of  hia  creditora.  Held,  alao,  that  the 
emancipation  of  the  aon  may  be  aa  complete  while  living  under  the  same  roof  with 
his  parent,  aa  if  they  were  aeparated.  Ibid.  But  it  was  held,  in  Yan  Dom  v.  Young, 
13  Barb.,  286,  that  the  father  may  make  an  agreement  for  the  services  of  his  minor 
diild,  whidi  will  be  good  against  him,  ao  far  as  hia  parental  a/uthoriiy  extends;  but 
he  could  not  bind  out  hia  minor  child  without  his  consent. 

If  a  parent  has  relinquished  his  control  over  a  minor  child,  he  cannot  maintain  an 
action  against  a  justice  of  the  peace  or  a  clergyman,  to  recover  the  penal^  for  mar- 
lying  such  minor  without  the  parent's  consent  or  without  the  publication  of  bans. 
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or  has  been  put  to  expense  by  means  thereof;  (a)  bat,  for  the 
immediate  injorj  to  the  minor,  i.  e.,  for  the  bruises  and  wounds 

(a)  »  Co.,  118 ;  Stp.  Dig.,  645. 

Bobinson  v,  English,  34  Pexm.)  324.  A  debt  due  to  a  minor  for  his  serrioee,  after 
his  enumcipation,  from  one  who  had  knowledge  of  the  emancipation,  ia  protected 
from  attachment  by  the  creditors  of  the  father.  Bray  v.  Wheeler,  29  Yt.,  614.  An 
agreement  by  the  father  for  the  seryioes  of  his  minor  child  ceases  to  be  binding 
upon  the  minor  at  the  death  of  the  father,  unless  made  by  indentures  of  apprentice- 
ship in  coDformity  with  the  provisions  of  the  statute.  Oampbell  v.  Ck)oper,  34  N.  H., 
49.  And  if  a  parent  make  a  contract  for  the  services  of  his  infant  child,  and  the 
wages  are  by  the  agreement  to  be  paid  to  the  child,  the  child  may  in  his  own  name 
maintain  an  action  for  the  wages  due.  Snediker  v.  Everiugton,  3  Dutcher  (N.  J.\ 
143.  A  mother,  after  the  death  of  her  husband,  has  no  authority  to  assign  tiie  ser- 
vices of  her  minor  child  for  the  period  of  its  minori^,  although  by  the  contract  ihe 
wages  for  the  services  be  made  payable  to  the  child.  The  mother  is  not  entitled  to 
the  wages  of  the  child.  Pray  v.  Gorham,  31  Maine,  240 ;  Frets  v.  Brown,  4  Mass., 
675.  Work  done  by  a  child  for  his  father,  after  coming  of  age,  does  not  stand  ob 
the  footing  of  work  done  by  a  stranger,  and  services  rendered  by  a  son  while  reaid- 
ing  with  and  supported  by  his  father,  without  any  contract  for  compensation,  can- 
not be  made  the  foundation  of  a  claim  for  wages.  Sanders  v.  Wagonseller,  19  Penn., 
248.  Where  a  father  sues  for  damages  resulting  from  an  injury  to  Ms  child,  he 
can  only  recover  compensation  for  damages  to  be  measured  by  the  loss  of  the  child's 
services,  and  his  expenses  in  nursing  and  curing  him.  He  cannot  recover  for  his 
lacerated  feelings  or  his  disappointed  hopes.  The  ix^'uries  sustained  by  the  child, 
such  as  his  personal  sufferings,  the  loss  of  a  limb,  &C,  would  be  the  subject  of  an 
action  by  the  child  himself.  Penn.  B.  R.  Ca  v.  Kelly,  31  Penn.,  3t2.  And  in  case 
of  the  death  of  the  child,  occasioned  by  negligence  in  running  R.  B.  cars,  the  mea- 
sure of  damages,  under  the  act  of  April  26th,  1855,  of  Pennsylvania,  is  the  pecun- 
iary value  to  the  father,  of  his  services  during  his  minority,  together  with  the  expen- 
ses of  care,  Ac.  Penn.  B.  B.  Ga  v.  Zebe,  33  Penn.,  318.  By  the  act  of  184T 
(amended,  1849)  of  New  York,  any  person  who  could  have  maintained  an  action, 
if  death  had  not  ensued  firom  a  wrongflil  act|  neglect  or  default^  can  maintain  an 
action  and  recover  damages  notwithstanding  the  death.  3  B.  S.,  5th  ed.,  p.  589. 

But  where  a  parent  sues  for  a  negligent  injury  to  his  minor  chOd,  he  cannot  reco- 
ver, if  the  child^s  negligence  concurred  in  producing  the  ii^jury ;  and  can  recover 
only  for  the  loss  of  service  before  suit  brought,  together  with  reasonable  compen- 
sation for  the  expenses  incurred  and  care  bestowed  during  the  illness  of  the  diild ; 
and  cannot  recover  for  prospective  loss  during  the  minority,  unlesa  he  has  dedartd 
apeciaUy  therefor.  GUligan  v.  N.  Y.  and  Harlem  B.  B.  Co.,  1  E.  D.  Smith,  453. 

The  relation  of  parent  and  child  is  established  prima  faciei  by  evidence  that  the 
parties  lived  togetiier  and  recognized,  by  their  acts,  the  existence  of  such  a  relation. 
Dalton  V.  Bethlehem,  20  N.  H.,  505.  A  child  of  flrom  six  to  seven  years  of  age  was 
run  over  and  killed  by  one  of  the  defendants*  cars ;  Held,  that  the  question  of  neg- 
ligence was  properly  left  to  the  jury,  and  that  no  proof  of  any  pecuniary  or  special 
damage  to  the  plaintiff  (the  administrator  of  the  childX  or  next  of  kin,  in  oonsequeoee 
of  the  death  of  the  child,  was  necessary  to  sustain  the  action.  (See  Laws  of  N.  Y., 
1847,  ch.  450;  amended,  1849,  ch.  256.)  Oldfield  v.  N.  Y.  and  Harlem  B.  B.  Co., 
14  N.  Y.  (4  Kem.X  310 ;  Quin  v,  Moore,  16  N.  Y.,  432. 
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I,  the  mii^or  alone  ia  entitled,  and  the  damages,  when 
ncoveied,  belong  only  to  the  minor.  The  parent's  right  of 
leooYerj  rests  upon  the  idea  that  he  has  sustained  special  damages. 
He  must,  therefore,  lay  his  special  damage  in  the  declaration,  with 
a  ]per  quod  servitium  amisit;  (a)  and,  if  he  claims  on  the  ground 
of  expense,  this  must  be  stated  specially.  Upon  the  principle 
of  the  right  of  the  &ther  to  the  service  of  his  minor  child,  he  is 
entitled  to  an  action  if  his  minor  child  be  enticed  away  from  him. 
On  these  principles  the  action,  so  often  brought  by  a  &ther  when 
his  daughter  has  been  debauched,  is  founded,  viz.,  the  loss  of 
service.  But  this  loss  of  service  is  not  the  rule  of  damages :  it 
18  Bcaroely  an  item  in  the  account  The  real  ground  for  damages 
is  the  disgrace  of  the  family.  The  loss  of  service,  in  many 
instances,  could  not  be  accounted  anything;  yet  the  damages 
will  be  large,  and  often,  where  the  least  service  is  performed,  the 
highest  damages  are  given :  And  in  all  those  actions,  the  charac- 
ter of  the  daughter  for  unchastity,  her  connection  with  another 
man,  is  allowed  to  be  proved;  and,  if  satisfactorily  proved, 
although  it  does  not  lessen  the  damages  for  actual  loss  of  service, 
for  that  will  be  the  same  whether  the  daughter  was,  before  that 
time,  chaste  or  unchaste,  yet  it  will  render  the  damages  merely 
nominal,  {b)  This  demonstrates  that  loss  of  service  is  not  the 
real  ground  of  the  action ;  for  the  service  of  a  daughter,  whose 
character  is  bad  in  point  of  chastity,  is  of  equal  worth  with  that 
of  the  most  *  virtuous,  (c)  r»9fi91 

The  slightest  degree  of  service  has  been  holden  suffi-  ^  ■' 
cient  to  maintain  the  action,  and  to  recover  the  heaviest  damages. 
It  has  been  lately  holden,  that  it  is  not  necessary  to  prove  any 
service :  if  she  lives  in  her  father's  family,  service  is  presumed. 
So,  too,  it  is  wholly  immaterial  whether  the  daughter  is  a  minor 
or  not,  if  she  live  with  her  father,  {d)  There  is  not  any  necessity, 
in  this  case,  to  show  a  contract  betwixt  the  father  and  the  daugh- 
ter respecting  services.  She  shall  be  considered  a  servant  to  her 
fitther ;  and  this  is  sufficient  When  the  daughter  is  under  age 
she  is,  of  course,  his  servant ;  but  this  is  not  the  case,  if  she  be 
of  full  age.    The  presumption  is,  that  she  is  his  servant  if  she 

(a)  1  Term  Bep.,  SW.  (b)  Peak.,  940. 

(eiPealL^M.  (<0  Peak-,  M, 8B. 
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live  with  luni ;  but  this  pi^umplion  will  be  unmoved  oat  of  tike 
waj  by  sbowing  that  she  lives  with  him  merely  as  a  boaider, 
and  tihat  whenever  she  earns  anything  it  is  her  own ;  and  if  she 
be  of  fall  age,  and  do  not  live  with  her  fiither,  she  is  not  his 
servant :  and,  under  those  circumstances,  he  would  not  be  entitled 
to  this  action*  But,  in  cases  of  a  minor,  it  is  immaterial  whether 
she  lives  with  her  fitther  or  not  If  she  be  at  school  abroad,  she 
is  his  servant;  that  is,  he  has  a  right  to  her  services,  and  can 
recall  her  when  he  pleases.  If  she  should  be  at  service,  he  is 
entitled  to  the  avails  of  her  service.  When  a  daughter  is  bound 
out  as  an  apprentice,  Uving  with  her  master,  a  rigid  adherence 
to  the  idea  that  the  loss  of  service  is  the  ground  of  this  action 
would  prevent  the  father's  recovery.  But  if  we  consider  this 
action  as  really  having  its  foundation  in  another  principle,  to  wit, 
the  disgrace  of  the  fitmily,  it  would  be  no  objection  to  the  main- 
tenance of  this  action,  although  the  daughter  should  live  as  an 
apprentice  to  a  master.  This  action  is  maintainable,  when  the 
father  is  deceased,  by  any  one  who  stands  in  loco  pcareniw;  as  by 
a  mother,  or  aunt    In  this  action,  the  daughter  is  a  competent 

r«9Q«n  ^^^'^^^  5  ^^^  ^^®  '^^^  ^^  interest  in  the  event  (a)  It  *  is 
'-  ^  true,  she  has  an  interest  in  the  question ;  and  that,  fbr^ 
merly,  excluded  a  person  from  testifying;  but  it  never  excluded 
the  daughter  in  this  action  on  the  case.  She  was  admitted,  ex 
iwcessitate  reL  This  action  is,  properly,  an  action  on  the  case; 
for  the  consequential  damages  are  the  gist  of  the  action,  {b)  In 
England,  the  form  is  trespass,  vt  et  armis.  In  Connecticut,  it  is 
uniformly  an  action  on  the  case.  (1)    Where  there  has  beai  aa 

(a)  Peftk.,  5S ;  Term  Sep.,  4.  (6)  8  Wils^  18 ;  1  Term  Rep^  107. 


(1)  Where  an  infiEmt  fim$  has  been  debancbed,  the  laws  of  almoat  e^wy  Biato 
recognize  a  right  of  action  in  the  parent,  or  in  any  person  standing  m  hco  pamiis, 
and  entitled  to  the  services  of  the  infant,  for  the  seduction.  The  alleged  gist  of  the 
action  is  the  loss  of  service  to  the  parent  or  master,  though  in  fact  it  is  the  injury 
to  the  person  seduced  that  furnishes  the  real  ground  of  the  action.  It  is  one  of  the 
necessary  Actions  of  the  law  that  gives  this  right  of  action  to  the  parent  or  master, 
thereby  making  the  inftmt  a  competent  witness.,  This  is  done  that  the  vrrongdoer 
may  not  escape  for  want  of  proof;  the  transaction  being  such  a  one  as,  from  its 
nature,  is  susceptible  of  proof  only  through  the  parties  to  it    It  may  be  question- 
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entry  into  the  fivdier'a  house,  and  this  injury  has  been  sufieied, 
the  aetioQ  of  trespass,  vi  et  armis^  may  be  brought,  stating  the 
breaking  the  house,  and  stating  this  injury  as  an  aggravation  of 
damages,  (a)    But  whenever  this  action  is  brought,  whatever 

(a)  Ld.  Baym.,  lOO ;  1 H.  01.,  666^ 


able  whether  the  admission  c^  the  infant  in  such  cases  is  not  sometimes  productiTe 
of  wrongful  consequences,  by  making  a  defendant  liable  who  is  not  in  fact  the 
sedooer.  The  answer  is,  that  every  privilege  of  the  law  is  liable  to  abuse ;  but  in 
this  case  it  is  much  easier  for  the  defendant  to  protect  himself  against  the  peijuiy 
of  the  infant  by  the  use  of  those  weapons  furnished  by  the  law  for  his  defense— 
such  as  impeachment  of  character,  unchastity,  kc — than  it  would  be  for  the 
seduced  to  obtain  reparation  for  a  wrong  when  there  are  no  other  means  of  fixing 
it  upon  the  seducer  than  by  her  own  testimony.  In  these  cases,  generally,  the 
piaintiff  has  his  election  to  bring  case  or  trespass,  though  case  is  always  a  proper 
remedy.  Koran  v.  Dawes,  4  Cow.,  412.  In  Vermont,  the  action  of  trespass  is  held 
to  be  the  proper  remedy,  and  the  seduction  is,  of  Itself,  a  substantive  ground  for  the 
actioD.  Hubbell  v.  Wheeler,  2  Aik.  Vt  Rep.,  359.  The  action  is  founded  exclu- 
sively on  the  relation  of  master  and  servant,  and  not  of  parent  and  child,  and  the 
gist  of  it  is  the  consequential  loss  of  service.  South  v.  Denniston,  2  Watts*  Rep., 
474.  Hence,  a  mother,  though  a  widow,  not  being  entitled  to  the  service  of  a  child, 
cannot  maintain  this  acUon,  except  by  proof  of  actual  service  at  the  time  of  seduc- 
tion.  Id.  To  establish  the  relation  of  master  and  servant,  however,  in  this  action, 
the  slightest  acts  of  service  are  sufficient.  Moran  v.  Dawes,  4  Cow.,  612.  Thus  ft 
Iktfaer  may  sustain  it  for  the  seduction  of  a  daughter  under  twenty-oue,  though 
at  the  time  of  the  seduction  and  impregnation  she  was  absent  from  his  house, 
living  at  another  place,  provided  he  had  the  right  to  her  services.  Homketh  v.  Barr, 
8  Serg.  a  Rawle,  36.  But  if  the  person  seduced  be  above  the  age  of  twenty-one 
years,  there  must  be  some  evidence  of  the  relation  of  master  and  servant — some 
proof  of  actual  service  performed.  Where  the  plaintifT  was  brother-in-law  of  the 
•edooed,  who  was  twenty-eight  years  of  age,  and  resided  with  the  plaintifij  but  paid 
for  her  board,  it  was  held  that  he  was  not  entitled  to  recover,  without  some  further 
proof  of  actual  service.  Wilson  v.  Sproul,  3  Penn.  Rep.,  49.  This  action  cannot 
be  sustained  by  the  mother,  where  the  seduction  and  impregnation  took  place  during 
the  lifetime  of  the  father,  with  whom  the  daughter  resided  at  the  time ;  although, 
after  the  father's  death,  she  remained  with  the  mother,  who  was  at  the  expenses 
of  her  lying-in,  and  who  supported  her  and  her  child.  Logan  v.  Murray,  6  Serg.  a 
Bawle,  176. 

An  action  cannot  be  sustained  by  the  father,  when  it  is  proved  that  he  knew  of 
the  improper  intercourse  between  his  daughter  and  the  defendant  when  it  took 
place,  and  did  not  interfere  to  prevent  it,  or  that  he  connived  at  the  intercourse,  and 
consented  to  his  daughter  and  the  defendant  being  together  and  having  such  inter- 
coarse  after  it  came  to  his  knowledge.  Travis  v.  Badger,  24  Barb.,  614.  And  in  no 
case  will  an  actum  lie  by  a  parent  for  an  injury  to  his  child,  unless  some  actual  km 
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Ae  entering  the  house  is  a  eompetent  justification 
charge  in  the  declaration,  bj  way  of  aggravation; 


The  action  for  the  injury  should  be  brought  in  the  name  of 
>n  V.  Hall,  14'  Barb.,  222 ;  Robalina  ir.  Armstrong,  5  id^  24t. 
mhrfd  cannot  maintain  an  acdon  for  the  seduction.  Hamilton  «• 
IS  Bvb^  616.  In  an  action  for  seduction,  proof  of  pregnancy  and  the 
X  a  duld  is  not  essential  It  is  sufficient  if  the  illness  of  the  daughter, 
die  was  unable  to  labor,  was  produced  by  shame  for  the  seduction.  Knight 
18  Barb.,  212.  That  the  plaintiff  allowed  the  defendant,  a  married  man, 
is  daughter  aa  a  suitor,  and  placed  her  in  exposed  rituations,  does  not  debar 
Bwntaining  an  action  for  the  seduction,  unless  he  knew  the  defendant  to 
though  it  is  a  circumstance  for  the  jury  to  consider.  Ridiardson  r. 
11  Ind,  466.  Where  a  stepfather  adopted  the  illegitimate  daughter  of  hia 
into  his  family,  and  she  was  brought  up  by  him,  he  can  maintain  an  action  for 
^  seduction.  The  gist  of  the  action  is  loss  of  seryice.  Bracy  v.  Kibba,  31  Barb., 
ftX  In  an  action  for  the  seduction  of  plaintiff's  daughter,  defendant  objected  that 
te  pluntiff  was  not  entitled  to  the  services  of  the  daughter,  she  having  been  inden- 
wred  to  the  defendant  as  a  servant  Held,  that  proof  that  the  defendant  procured 
ber  to  be  indentured  to  him  aa  a  means  of  accomplishing  the  seduction  was  admissible 
IB  answer  to  this  defense.  Dain  v.  Wickoff,  18  N.  Y.  (4  Smith),  46.  It  was  held  m 
Seargant^s  case,  6  Cow.,  106,  that,  under  the  following  circumstances,  the  mother 
could  sustain  the  action  for  seduction  of  her  daughter:  The  daughter  was  laboring 
under  articles  of  indenture  executed  by  her  mother  and  herself.  During  the  ser- 
vice she  was  seduced  by  her  master ;  whereupon  the  articles  were  canceled,  and 
she  returned  to  her  mother's  house  and  lay-in  there.  It  was  held  that  her  mother 
could  sustain  an  action.  But  this  decision  is  not  supported  by  the  authoritie&  It 
is  well  settled  that,  to  sustain  the  action,  the  right  to  the  services  must  be  in  the 
plaintiff  at  ihe  very  time  when  the  wrongful  act  was  committed.  And  consequen- 
tial damages  and  pecuniaiy  disbursements  resulting  fh>m  the  seduction  would  Dd 
support  the  action,  unless  the  right  to  the  services  existed  in  the  plaintiff  at  the 
time  of  the  seduction.  Davis  v,  Williams,  10  Ad.  k  Ellis,  N.  R.,  725 ;  Logan  «. 
Murray,  6  Serg.  k  Rawle,  176 ;  South  v.  Denniston,  supra ;  Bartley  v.  Richtmyer,  4 
Comst.,  38.  But  when  the  father  has  the  right  to  her  senriceSy  whether  his  daughter 
be  living  with  him  or  in  the  employ  of  some  one  else,  he  can  maintain  the  action. 
Hulvehall  v.  Millard,  11  N.  T.  (1  Kern.),  343.  In  an  action  by  a  father  for  the 
seduction  of  his  daughter,  evidence  of  a  promise  of  marriage  is  not  admissible  as  a 
ground  of  damages,  but  may  be  given  in  evidence  to  explain  the  daughter's  con- 
duct, if  she  is  attacked.  Robinson  v.  Burton,  6  Harring.  (Del),  336.  The  defend- 
ant's condition  as  to  property  may  be  inquired  into,  and  the  plaintiff's  dissolute 
habits,  but  not  his  general  reputation  in  this  respect  Proof  of  slight  acts  of  sei^ 
vice  will  entitle  the  plaintiff  to  recover  for  loss  of  serviooL  And  damages,  enhanced 
by  seduction,  may  be  exemplary  or  punitive  in  aggravated  cases.  Id.  And  it  makes 
no  difference  whether  the  seduction  be  accomplished  by  deception  or  solicitation,  as 
to  whether  the  aotbn  may  be  maintained.  Reed  v.  Williams,  6  Sneed  (Tenn.)^  686. 


PABENT  ABO  CHXLSX.  429 

ag  if  the  defendant  shoold  be  allowed  to  show  that  he  had  a 
Ijoenae  to  enter.  This  woold  justify  bis  entry,  and  bars  a  reco- 
yery,  in  this  form ;  and  when  this  is  the  case,  the  only  safe  way 
is  to  lay  the  consequential  damages,  as  the  gist  of  the  action.  If, 
indeed,  the  defendant  could  be  considered  as  a  trespasser  db 
mitiOf  as  has  been  contended  by  some,  a  recovery  might  be  had, 
where  the  breaking  and  entry  is  laid  as  the  gist  of  the  action. 
But  this  can  never  be  the  case*;  for  a  man  is  never  a  trespasser, 
ab  iniliOf  for  abusing  a  license  from  the  party,  but  only  where 
the  law  gives  a  license.  When  such  license  as  the  law  gives  is 
abused,  the  law  takes  care  of  this,  and  pronounces  the  wrong- 
doer a  trespasser,  ab  initio,  (a)  (1)  Can  a  £Either  have  an  action 
of  trespass,  viet  armis^  for  taking  away  his  child?  There  can 
be  no  doubt  that  he  is  entitled  to  an  action  on  the  case  for  entic* 
ing  him  away  from  his  service;  and  it  has  long  been  settled  in 
England  that  he  may  have  an  action  of  trespass,  vi  et  armisy  for 
taking  away  the  heir ;  but  I  have  not  found  any  case  of  an  action 
for  taking  away,  by  force,  the  younger  children.    Upon  the  prin- 

(a)  8  Co.,  141 


(1)  The  OBse  of  Hubbell «.  Wheeler,  3  Aik.  Yt  Rep.,  369,  is  directly  oppoeed  to 
the  doctrine  of  the  text,  and  though  the  authoritiee  generally  support  the  oorrect- 
Beas  of  the  author's  conclusions,  it  is  believed  that  this  is  one  of  the  few  instanoea 
ia  which  they  are  wrong.  In  Hubbell  r.  Wheeler,  which  was  an  action  of  trespass, 
daiuitm  Jregit^  the  plaintiff  offered  testimony  tending  to  prove  that  the  defend- 

t,  being  at  the  time  a  boarder  in  his  house,  debauched  his  daughter  and  got  her  with 
child,  she  being  at  that  time  in  his  service.  It  was  objected  by  the  defendant  that^ 
beiag  a  member  oi  the  plaintiff's  (Sunily,  he  entered  the  house  by  the  license  of  the 
plaintiff,  and,  inasmudi  as  the  seduction  of  the  daughter  was  laid  as  an  aggravation 
oT  the  trespass,  the  trespass  being  justified,  the  plaintiff  could  not  recover  for  the 
•eduction,  and  moved  for  a  nonsuit  accordingly.  The  jury  returned  a  verdict  for 
the  plaintilt  The  defendant  then  moved  that  the  verdict  be  set  aside,  and  a  non- 
suit entered.  The  court  in  this  case  admit  the  doctrine  laid  down  in  the  text,  that 
m  man  is  never  a  trespasser,  ab  mUiOf  fbr  abusing  a  license  fVom  the  party,  bat 
ooly  wliere  the  law  gives  such  license,  but  hM.  that  the  abuse  of  such  license  from 
the  party  may  be  taken  advantage  of  by  a  new  assignment,  and  that,  in  the  present 
case,  if  the  defendant  had  pleaded  the  license  to  enter  the  house,  the  plaintiff  might 
have  now  assigned  the  debauching  of  the  daughter,  and  recovered  for  that  as  a 
distinct,  subetantive  trespass,  and  that  the  defendant  could  not,  by  plea«Ung  the 
general  issue,  with  notice  of  the  license,  deprive  the  plaintiff  of  the  proper  matter 
kit  a  new  assignment;  and  judgment  therefore  passed  for  the  plaintiff. 
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-  cipkfl  of  the  common  law,  it  u*  dear  dial^  in  these  States,* 
^  -*  aa  action  viU  lie  for  taking  avay  an;  child ;  for  all  the 
obildren  axe  hein.  The  irhole  Dumber  c^  diildren  oowtitate 
that  character  known  in.  the  law  b;  the  term  heir.  But  I  see  no 
leaaoQ  why,  in  England,  the  father  ma.<r  not  muntain  hia  action 
againet  the  person  who  takes  away  aoj  4^d ;  for,  emetj,  he  is 
bonndto  perform  certun  duties  towards. his  chikUeo,  which  he 
cannot  peiform  if  they  be  taken  fiom  him;  and,  to  enable  him 
to  perform  these  duties,  he  is  entitled  to  the  custody  of  his  dbil- 
dren ;  and,  if  this  ri^t  should  be  violated  by  forc^  I  have  no 
Hesitation  in  saying  he  could  maintain  the  action.  (1) 

(1)  la  Penaijlraili,  Than  u  illeptini4tfl  duld  had  lired  in  Hie  fkm^  of  Ui 
putatiTe  giaiullather  tor  nTenl  jesn,  it  wu  held  Ibai  the  gnndTathet  mli^ 
muntain  ui  action  oa  the  cue  for  ita  abductitm.  Uorite  v.  Oarnhart,  1  WatU'  Bep., 
303. 

"BtooI  that  the  ton  left  hit  latber'a  serrice  In  another  Stats,  without  hh  fktber^ 
MDMnt,  aad  olTerad  hi*  Mrrteea  to  the  defiradant,  who,  knowlog  hbn  lo  be  ft  mitMr, 
■t  flnt  ratiiaed  to  emplq^  him,  and  did  emfioj  bim.on  hii  uigeat  raqpeM,  ud  npon 
hi*  repreaeutotion  that  he  had  hia  father's  coDsent,  irill  not  maintain  an  action  for 
enticing  a.wa.j  bia  eon.  Butterfleld  >.  A^hlej,  S  Cuah.,  349.  But,  in  an  actioo  for 
harboring  the  plalntiff'a  ton,  IT  the  defendant,  knowing  that  tlw  son  had  ran  Mnf 
(him  hU  father,  board  him  in  his  famij;  and  allow  bim  to  worli  on  hii  fann  aa  he 
pleases,  sad  da  this  with  (he  Intention  of  aiding  or  encouraging,  or  with  the  know- 
ledge that  it  aided  or  encouraged,  the  son  to  keep  away  from  hia  Ather,  he  is  liable 
to  the  action.  Sargent  v.  Uathewa,  3S  N.  H.,  Bl.  To  enable  the  fatherlomunUin 
an  action  for  talciog  his  infaat  clilldren  from  his  poasesBloD,  be  must  show  aome  loss 
of  service;  but  if  this  be  shown,  however  amall  its  value,  the  jui7mB7,  in  additlM 
to  thia  value,  givs  him  compensation  for  hia  wounded  feelings.  Magee  «.  Hollsmi^ 
S  Dutcfaer  (N.  3.\  SB.  A  parent  cannot  maintain  an  action  for  enUcing  away  hia 
daughter  between  the  ageB  of  twelve  and  eighteen  from  the  parent's  eervioe,  and 
procuring  her  marriage,  without  the  plaiDtifT's  consent,  to  s  man  of  bad  diaracter, 
by  ft^adulent  repreaentaUons  to  the  city  clerk  and  the  magistrate.  Harvey  v.  Uose- 
lej,  1  Qraj  (Uass.),  478. 
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*  CHAPTER  XI.  t*295] 

Or  THS  Attthobitt  of  a  Mothsb  otbb  CeiLDBEir.    Of  Infants, 

XN  YXIintB  SA  VXBB.  Of  TBB  SBTtLBMBlTr  OF  THB  C&ILD.  Of 
VBM  BI7LX  nr  CHANCXBTy  WHBBB  A  PoB!SlON  IB  SKCimBD  13fT 
MaBBIAGB    AxaXGUM,   AHD    AFTBBWABDB  as    MirOHf   OB  UBSS, 

aioirBCD  BT  Dbbd  ob  Wiix.    Of  Aimnxmo  Pabol  Proof  to 

XBPXL  THB  PbBBUMFTIOH  THAT  A  SUBSBQUIBNT  PBOYISIONy  IF 
BSGXiyXIS  IS  INTENDED  TO  BB  A  SATISFACTION.  Of  THE  POB- 
TION  SBCUBBD  BT  THB  MaBBIAOB  SbITLEICBNTI     WhBTHEB  AN 

Infant  can,  bt  Mabbiaob  Settlement,  bind  heb  ob  his 
Real  Pbopebtt,  pboyided  thebe  is  a  Consent  of  Pabents 

OB  GUABDIANS  TO  TBB  SXTTLEHENT.      Of  CoNTBACTS  BETWIXT 

Pabxntb  and  Childben. 

UOTHXBS,  diiriog  covertuie,  exercise  i^uthoritj  oyer  theirs  ddl-, 
dien ;  but,  in  a  Iq^al  point  of  view,  they  are  considered  as  agents 
for  their  hnsbands,  having  no  legal  anthoritj  of  their  own :  After 
the  death  of  the  hosband,  thej  often  have  authority.  I  deem  it 
aa  immaterial  inquiry,  whether  they  possess  this  authority  in 
ohaiacter  of  a  parent,  mistress,  or  guaidian.  (1)  As  to  the  ques- 
tion how  far  a  parent  is  liable  for  the  torts  or  contracts  of  his 
minor  children,  I  know  of  none  which  have  not  been  considered 
in  these  chapters,  except  such  where  he  is  bound  only  in  cha- 
lacter  of  master ;  which  cases  are  considered  in  the  chapters  on 
the  relation  of  Master  and  Servant.  By  statute,  in  some  in- 
stances, the  &ther  is  rendered  immediately  liable  for  penalties 
for  the  misconduct  of  the  child. 

An  unborn  infiEint  is  now  considered,  in  most  instances,  in  esse^ 
as  much  as  one  that  is  bom,  and,  lor  many  purposes,  has  always 


(1)  Tb»  mother,  after  the  father's  death,  has  no  right  to  the  serrioes  of  the  xmnor 
cUld,  nor  is  she  liable,  as  the  father  is  liable,  for  the  support  of  such  child.  Prey  v. 
CkNhun,  81  Maine,  MO;  B.  R  v.  E.  0.  B.,  38  Barb.,  300;  Hartley  v.  Biohtmjrer,  4 
Oonist.,  38;  Commoawealth  f.  Murray,  4  Binney,  48*7 ;  Williams  v.  Hutchinson  3 
Oonat,  818 ;  Sooth  t,  Denniston,  2  Watts  (Penn.X  474 ;  10  Ad.  and  Ellis,  N.  R.,  726. 
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been  so  oonsidered.  (a)  A  posthumous  ohild  is  as  much  entitled 
to  a  distributoiy  share,  under  the  statute  of  distributions,  as  one 
that  is  bom  at  the  time  of  the  death  of  its  father:  Or,  where  the 
&ther  appoints,  under  the  statute  of  Charles  II,  a  testamentary 
guardian  to  all  his  children ;  such  person,  so  appointed,  is  as 
much  a  guardian  of  a  posthumous  child,  as  of  any  of  the  other 
children,  (i)  So,  too,  when  waste  is  committed  upon  such  estate 
as  will  be  the  inheritance  of  a  child  en  ventre  9a  mere^  a  court  of 

r*^dffl  ^^'^^'^^^^  ^^  grant  an  injunction  against  *  the  wastCi 
on  a  bUl  filed  in  favor  of  such  an  infant,  by  any  peiv 
son  who  styles  himself  prochein  ami  to  the  in&nt :  and  such 
infant  may  be  appointed  executor,  though  he  cannot  act  as  such, 
until  he  be  seventeen  years  of  age ;  and  where  a  term  is  created 
for  the  purpose  of  raising  portions  for  younger  children,  a  child 
bom  after  its  Other's  death,  is  as  much  entitled  to  the  benefit  of 
such  term,  as  the  otiier  children,  (c)  So,  where  land  is  given  by 
B  to  C,  by  will,  on  condition  that  he  pay  $500  to  each  of  his 
children  living  at  his  death,  it  was  held,  that  a  child  bom  after 
the  death  of  his  fiither,  was  entitled  to  $500.  A  devise  of  a 
legacy  of  personal  property  to  an  unborn  child,  if  they  be  twins, 
the  legacy  shall  be  divided  between  them.  An  unborn  in&nt 
may,  also,  be  heir.  This  must  always  be  the  case  in  Connecti- 
cut ;  but  in  England,  it  may  be  the  case,  or  not  If  A  should 
die,  leaving  a  son  and  daughter  at  the  death,  and  another  son 
should  be  afterwards  born,  this  son  could  not  be  heir.  He 
would,  indeed,  as  the  case  might  be,  be  heir  to  his  brother, 
on  the  death  of  his  brother,  without  issue:  But  if  the 
children  A  left  had  been  daughters,  he  would  have  been 
heir;  and  if  the  posthumous  child  of  A  had,  also,  been  a 
daughter,  she  would,  with  her  two  sisters,  have  constituted  the 
heir,  (d)  In  these  cases,  where  the  unborn  child  may  be  heir, 
when  born,  the  inheritance  descends,  in  the  meantime,  to  the 
presumptive  heir.  An  unborn  infant  may  take,  by  devise;  and 
it  is  not  material  whether  the  infant  is  en  ventre  sa  mere,  or  not 
An  estate  may  be  given  by  will,  not  only  to  a  person  in  esse,  but 
to  an  unborn  child  of  a  person  in  esse,  when  he  anives  to  the 

(a)  S  P.  W.,  446 :  S  Atk.,  117.  (6)  4  Bsc.,  446 ;  Pre.  In  Chq.,  16 ;  %  Ver..  710. 

(c>  Pro.lnCuL,M;  1  P.  W.,  186, 84S.       (tf)  IP.  Wms.,486,487;6T.B0p.,flO;  I]o^a. 
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ige  of  twenty-one  years ;  so  that  it  is  possible  that  such  devise 
may  Dot  take  effect,  until  after  the  death  of  the  parent  of  such 
child,  twenty-one  years  and  nine  months,  (a)  There  was  a  deter- 
nunation  formerly  much  regarded,  when  the  words  of  the  devise 
were  in  the  present  tense,  and  when  *  in  the  future  tense,  r-^^r.^ 
In  the  former  case,  it  was  holden,  that  the  child  unborn  ^  ^ 
could  not  take,  not  being  in  esae;  in  the  latter  case,  it  was  ad- 
mitted,  that  he  might  take,  when  bom ;  it  being  the  clear  inten- 
tion of  the  devisor,  that  the  devisee  should  not  take,  until  he 
was  bom«  But,  in  late  cases,  the  court  have  holden,  veiy  pro- 
perly, that  no  devisor,  although  he  used  words  in  the  present 
tense,  could  intend  that  the  devisee  should  take,  until  he  was 
bont  So  that  this  subtle  and  useless  distinction  is  exploded ; 
and  the  devisee,  when  bom,  can  take,  whether  the  words  of  the 
devisor  are  in  the  present  or  future  tense.  In  Connecticut,  by 
statute,  not  only  an  executory  devise,  by  will,  to  an  unborn  in- 
fimt,  is  good ;  but  a  conveyance,  by  deed,  of  real  estate,  may  be 
given  at  a  future  period,  to  a  person  in  being,  or  to  the  immedi- 
ate descendant  of  a  person  in  being;  but,  to  avoid  a  perpetuity, 
it  cannot  extend  any  farther.  Whilst  it  was  the  opinion  of  the 
ooart,  that  an  unborn  infant  was  not  in  esaCy  it  was  determined, 
that  the  killing  such  child  was  not  homicide,  but  a  great  mispri- 
flion;  and  this  is  still  the  law,  notwithstanding  tha^  for  most 
purposes,  such  infant  is  considered  as  in  esae.  Bat  if  a  child  re- 
ceive, before  birth,  a  mortal  wound  from  another,  by  violence, 
and  is  bom  alive,  and  die  within  a  year  and  a  day,  it  is  homicide: 
(()  it  may  be  murder,  or  excusable  homicide,  as  the  circum- 
stances attending  the  transaction  should  happen  to  be.  (1) 

(d)  Co.  Lit,  11,  In  notM ;  1  Br.  fn  Gui.,  886;  5  T.  Bep.,  40;  Bur.,  tUft;  1  Bl.  Bep.,  61S. 
W  1  HawlL,  m ;  4  BL  Com.,  m. 


(I)  It  is  now  held  to  be  settled  law,  both  in  England  and  this  oountij,  sajrs  Chan- 
odlor  EsHT,  that  an  infant,  en  venire  ea  mere^  is  deemed  to  be  in  eeacj  for  the  purpose  of 
taking  a  remainder,  or  any  other  estate  or  interest,  which  is  for  his  benefit,  whether 
by  descent,  by  devise,  or  under  the  statute  of  distributions.  4  Kent's  Com.,  249 ;  Good- 
title  v.  Wood,  dted  7  Term  Rep.,  108,  note;  Stedfastv.  NicoU,  3  John.  Cas.,  8; 
Swift  V.  Duffieldf  5  Seig.  ft  Rawle,  38.  In  one  case,  in  New  York,  it  was  held,  that, 
u  respects  the  rights  of  others,  a  child  bom  dead  within  such  an  early  stage  of 
P'ogiuncj  as  to  be  incapable  of  living,  is  not  deemed  to  have  been  in  esse;  and  if 
65 
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The  place  of  the  birth  of  a  child  is  his  place  of  settlement^  if 
neither  the  father  nor  mother  have  any  settlement  If  his  fadier 
have  a  settlement,  his  settlement  is  the  child's,  unless  the  child 
acquire  a  settlement  for  himself,  as  in  some  cases  he  mi^ :  and 
so  often  as  a  father  acquires  a  new  settlement,  the  new  settlement 
becomes  the  child's.  Carth^  4S8 ;  Gomb«,  S61 ;  Salki,  485,  528 ; 
Ld.  Ray,  478,  587 ;  1  Bro.  in  Can.,  371.    If  the  father  have  no 

r298*l  ^*^^™^^^  *^^  *  ^^'  ""^^^^  ^^^^  ^"^  ^^  settlement  of 
^        -^  the  mother  is  the  settlement. of  the  child.    It  was  fbiy 

merlj  supposed  that,  daring  the  coverture,  the  mother's  settle- 
ment was  suspended,  and  revived  on  his  death:  but,  I  appre' 
hend,  that  it  is  not  now  conudered  as  suspended  in  such  case; 
and  the  children  will  be  settled  where  the  mother  has  a  settle- 
ment. Bur.  S.  Ga.,  867,  870,  876.  If  the  fath^,  who  has  a 
settlement,  die,  the  children,  who  live  with  their  mother,  will, 
upon  the  mother's  gaining  a  new  settlement,  be  settled  in  the 
mother's  new  settlement  Bur.  S.  Oa.,  64,  872,  478;  When  the 
mother  marries,  and  removes  to  the  husband's  place  of  settle- 
ment, the  children  of  the  first  husband  remain  setded,  whem 
they  were  settled  at  the  time  of  the-  marriage  of  their  mother. 
But,  if  any  of  them  be  under  the  age  of  seven  years,  they  most 
go  with  the  mother  for  nurtqre :  but  if  they  are  paupers,  they 
must  be  supported  at  the  expense  of  the  parish  where  they  are 
settled  (in  Connecticut  at  the  expense  of  the  town),  but  cannot 
be  separated  from  their  mother.  2  Salk.,  470 ;  8  Salk.,  259.    In 


bom  within  the  first  «ix  montha  after  conception,  the  presumptioD  is  that  it 
incapable  of  living.  ManeUia  v.  Tballhimer,  2  Paige's  Bep.,  85.  In  Thenoson  «. 
Woodford,  4  Vea.,  334,  it  was  heild  that  such  child  waa  in  beings  to  all  intents,  ex- 
cept in  the  case  of  a  descent  at  common  law.  In  Trower  v.  Butts,  1  Sim.  &  Sto., 
181,  it  was  held,  that  where  a  gift  was  made  to  children  born,  &a,  a  child  en  vaUn 
9a  mere  shoidd  take  a  share.  Among  other  reasons,  in  this  case,  it  was  suggested 
that  a  child  en  venire  aa  mere,  even  in  the  earljr  stages  of  pregnancj,  should  be 
deemed  living,  because  the  potential  existence  of  such  child  places  it  within  the 
reason  and  motive  of  the  gift,  and  the  maxim  of  the  dvil  law  was  dted,  poefkmwmM 
pro  nato  habeiur.  In  a  late  case  in  Massachusetts,  directly  acknowledging  the  au- 
thoritj  of  Trower  v.  Butts,  where  a  testator  bequeathed  the  residue  of  bis  estate 
to  such  of  his  grandchildren  as  should  be  living  at  his  decease^  in  equal  portions,  it 
was  held  that  a  grandchild  bom  within  nine  months  after  the  testator's  death, 
entitled  to  a  share  of  such  residue.  Hail  v.  Hancock,  15  Pick.  Bep.,  SS5. 
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a  minor  child  gains  no  setClement  by  living  with 

new  aettleinent;  and  is  never  lost  in  any  other  way.  In  Eng- 
land an  infant  apprentice,  by  statute,  gains  a  settlement  for  him* 
ati£,  in  the  place  where  he  last  served  his  master,  forty  days ; 
and,  after  this,  if  his  &ther  or  mother,  as  the  case  may  be,  gain 
a  new  settlement  for  themselves;  yet  they  gain  none  for  him, 
not  even  if  he  be  living  with  his  father. 

When  a  child  arrives  at  twenty-one  years,  and  leaves  his 
fitther's  house,  or  lives  with  him  in  the  character  of  a  boarder, 
and  his  father  gain  a  new  settlement  for  himself  the  child's 
settlement  is  not  changed ;  but  if  he  live  in  his  father's  family, 
in  character  of  a  child,  or  servant,  his  father's  last  settlement 
becomes  his.  1  East,  626 ;  6  T.  Bep.,  688.  If  a  minor  many, 
or  enlist  into  the  army  or  *  navy,  so  that  he  is  no  longer 


under  the  government  of  his  father,  his  father  gains  ^  -' 
no  settlement  for  him,  by  gaining  one  for  himself.  Bur.  S.  Ca., 
270,  688 ;  8  T.  Bep.,  114,  354;  6  T.  Sep.,  262.  (1) 


(1)  In  Vennont^  the  settlement  of  the  infant  is  regulated  bj  statute.  Legitimate 
diildren  follow,  and  have  the  settlement  of  their  father,  if  he  have  any  within  the 
■tate^  until  ihey  gain  a  settlement  of  their  own.  If  he  have  none,  they*  follow,  and 
take  the  settlement  of  their  mother.  Blegiilmate  children  hare  the  settlement  of 
Ihflir  mother ;  but  neither  legitimate  nor  illegitimate  children  gain  a  settlement  b/ 
birth,  in  the  place  where  thej  maj  be  bom,  if  neither  of  the  parents  hare  anj 
settlement  therein.  Ber.  Stat  Vt,  p.  99.  If  the  husband,  having  no  settlement 
within  the  state,  abandon  his  wife  and  leave  the  state,  she,  having  a  settlement 
within  it  before  her  marriage,  ma^  be  removed  to  that  settlement ;  and  in  that  case^ 
the  minor  children,  while  thej  remain  with  their  mother,  must  be  removed  with 
her  and  retain  her  settlement  Bethel  v.  Tunbridge,  13  Yt  Bep.,  445.  In  Yer- 
mont  it  is  also  held,  that  the  wife  of  a  minor  son  is  not  of  the  family  of  the  father, 
and  that  the  father  is  not  bound  to  support  her.  Manchester  v.  Rupert^  6  Yt 
Bep^S9L 

In  Massachusetts,  minor  children  will,  after  the  death  of  their  father,  follow  and 
acquire  anj  new  settlement  acquired  bj  the  mother,  except  by  marriage.  In  case 
of  her  acquiring  a  new  settlement  by  a  subsequent  marriage,  the  town  where  she 
acquires  it  will  not  become  chargeable  with  the  support  of  the  children.  Dedham 
«.  Katick,  16  Mass.  Bep.,  135 ;  Freetown  v.  Taunton,  ibid.,  52.  Marriage  is  not,  in 
aU  cases,  such  an  emancipation  as  will  prevent  children  fit>m  following  the  settle- 
ment of  the  parents.  If  an  infiemt  daugliter  is  lawfully  married,  she  can  afterwards 
derive  no  settlement  from  her  mother.  Gharlestown  w,  Boston,  13  Mass.,  469.    But 
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It  is  a  role  iu  chancery,  that  when  a  portion  is,  by  articles  of 
a  marriage  settlement  secured  to  a  child ;  if  the  person  standing 
in  loco  parentis  should,  either  by  deed  or  will,  subsequently 
provide  for  such  child,  that  such  proyision  is  a  satisfisu^tion  of  the 
portion  secured.  J£  the  provision  is  as  great  or  greater  than  the 
portion,  it  is  a  complete  satisfaction:  if  it  is  not  so  great,  it  is  a 
satis&ction  pro  tanto.  The  parent,  in  these  cases,  is  supposed  to 
intend  that  the  subsequent  provision  should  be  a  satis&ction  of 
the  portion.  It  is  always  to  be  understood  that  the  child  is  not 
compelled  to  receive  the  subsequent  provision,  so  as  to  make  it 
operate  as  a  satis&ction  in  ioto  or  pro  tcurUo ;  but  if  he  do  take 
nnder  the  subsequent  provision,  it  is  a  satisfaction  as  here 
stated.  (1)  The  principle  upon  which  the  courts  of  chancery 
have  proceeded,  is  to  give  efiTect  to  the  intention  of  the  parent; 
and  yet  it  is  highly  probable,  to  my  mind,  that  the  intention  of 
the  parent  is  much  oftener  defeated  by  such  an  implication,  than 
fulfilled.  I^  indeed,  the  proyision  of  the  marriage  articles,  or 
any  other  instrument,  where,  that  he  would  leave  the  child  or 
children  so  much,  and  then  by  will  or  deed  should  make  that 
provision;  this  would  undoubtedly  be  a  fulfillment  of  the  con- 
tract contained  in  the  marriage  articles :  But  when  there  is,  by 
the  articles,  an  actual  settlement  of  a  certain  sum,  or  of  certain 
lands,  on  the  issue  of  the  marriage,  it  is  dijfficult  to  understand 
why  it  may  not  be  understood  to  mean  an  accumulative  pro- 
vision. 

There  certainly  could  be  nothing  strange  in  a  parent's  enlarg- 

marriage  ia  not  such  an  emancipation  of  a  male  infant  aa  will  enable  him  to  gain  * 
settlement  in  his  own  right  Taunton  v.  Plymouth,  15  Kass.,  203. 

The  law  in  Pennsylvania  and  Vermont,  with  regard  to  the  settlement  of  children, 
is  nearly  identical  Philadelphia  v.  Bristol,  6  Serg.  ft  Rawle,  665;  Milford  v.  Ma- 
cungee,  3  Whart,  Tl;  Washington  o.  Beaver,  3  Watts  k  Serg.,  548. 

In  Ohio,  as  in  Massachusetts,  where  the  mother,  by  marriage,  acquires  a  new 
settlement  from  her  husband,  she  does  not  thereby  change  the  settlement  of  a  pau- 
per child  by  her  first  marriage.  Bloomfleld  v.  Chagrin,  5  Ohio  Rep.,  315. 

A  minor  child  of  parents  who  are  paupers,  bound  to  service  by  the  selectmen  by 
written  indentures,  is  not  thereby  emancipated.  Such  child  follows  the  settlement 
of  his  father  within  this  state,  unUl  he  acquires  one  of  his  own.  Oldtown  v.  Fal- 
mouth, 40  Maine. 

(1)  Candor  k  Henderson's  Appeal,  27  Penn.,  119. 
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rng  the  provifiioii  whicli  lie  first  made,  especially  when  lie  r^ocvrn 
finds  that  his  property  has  greatly  increased,  as  *  is  often  *-  -' 
the  case;  and  if  the  parent  did  not  intend  that  he  should  take 
both,  nothing  could  have  been  more  easy  than  to  have  expressed 
it  in  the  subsequent  provision.  There  surely  is  no  presumption, 
that  when  a  parent  provides  for  his  child  in  a  marriage  settle- 
ment, that  he  never  will  make  any  further  provision,  unless  it 
shall  be  considered  a  satis&ction  of  the  portion  in  the  marriage 
settlement  It  seems  to  me  not  analogous  to  the  rule  in  other 
cases.  If  a  man  shoidd  provide,  in  ordinary  cases,  for  a  child, 
as  by  giving  him  a  bond  of  $1,000  to  be  paid  after  his  death, 
and  also  leave  in  his  will  to  the  child  a  legacy  of  $1,000;  both  of 
these  are  in  the  nature  of  a  testamentary  disposition ;  and,  being 
given  by  two.  distinct  instruments,  the  child  is  entitled  to  both. 
So,  too,  if  a  man  makes  a  will,  and  in  the  will  says,  ''  I  give  to 
B  $1,000  ]"  and  then,  in  totidem  verbis,  in  the  same  will  says,  ''  I 
give  to  B  $1,000  f  this  is  presumed  to  be  a  repetition,  and  B 
takes  only  $1,000 :  but  if  the  $1,000  is  added  in  a  codicil,  he 
takes  both.  The  rule  always,  in  such  cases,  is  this,  viz.,  if  the 
legacy  is  given  by  the  same  instrument,  it  is  a  repetition ;  if  by 
a  different  instrument  it  is  accumulative.  Why  then  should  not 
the  provision,  in  an  instrument  made  subsequent  to  the  marriage 
articles  be  supposed  to  be  accumulative  ?  It  once  was  a  rule  in 
chancery,  that  when  a  testator  owed  a  debt,  and  gave  to  the 
creditor  a  legacy  as  great  or  greater  than  the  debt;  that  this 
legacy,  if  taken  by  the  legatee,  should  be  considered  a  satis£EU>- 
tion  of  the  debt,  upon  the  presumption,  that  such  was  the  inten- 
tion of  the  testator,  although  he  never  expressed  any  such 
intention  in  the  will.  It  was  difficult  to  conceive  why  a  debtor 
might  not  give  a  legacy  to  his  creditor,  without  intending  to  pay 
a  debt;  and  very  soon  after  the  establishment  of  this  rule  the 
Chancellors  began  to  show  symptoms  of  dissatisfaction  p^^_^ 
with  the  rule,  and  laid  hold  of  a  variety  of  *  circumstan-  ^  *' 
ces  to  take  such  cases  out  of  the  operation  of  the  rule.  In  the 
first  place,  it  was  decided  that  the  debt  and  legacy  must  be 
ejuadem  generis :  if  it  was  not,  the  creditor  was  paid  his  debt,  and 
received  also  the  legacy.    If  the  debt  were  payable  in  money. 
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and  the  legacy  were  artides  of  specific  property,  not  moneyi 
though  of  much  greater  value  than  the  debt^  the  legacy  was  not 
deemed  a  satisfaction.  In  the  next  place,  it  was  holden  that  the 
legacy  must  be  payable  at  the  same  time  when  the  debt  was 
payable:  if  it  were  not^  it  was  not  deemed  a  satisfaction ;  after- 
wards it  was  determined,  that  if  the  will  contained  the  usual 
provisions,  "after  all  my  just  debts  are  paid,''  the  testator 
intended  not  only  that  the  legatee  shoidd  have  the  legacy,  but 
his  debt  should  be  paid  also.  Aft;erwards  it  was  determined,  in 
a  case  where  the  creditor  was  a  natural  child,  that  the  presump- 
tion was,  that  both  legacy  and  debt  should  be  paid ;  the  parent 
being  supposed  to  be  under  special  obligations  to  provide  for 
such  a  child.  It  was  then  determined  that  no  such  presumption 
arose,  unless  it  could  be  inferred  from  some  part  of  the  will:  and 
finally  the  court  decided,  that  to  make  a  legacy  a  satisfaction  of 
a  debt,  it  ought  to  have  been  expressed  in  the  will :  So  that  the 
rule  has  been  at  last  exploded.  (1) 

Whoever  will  take  the  trouble  to  examine  the  following  autho> 
rities,  will,  I  apprehend,  be  satisfied  that  this  is  a  correct  view  of 


(1)  But  few  American  caseB  are  to  be  found,  inTolying  tiie  principle  here  laid 
down.  The  following  offers  a  good  exposition  of  the  law,  as  it  is  held  in  one  of  tiM 
states,  and  probably  would  be  in  the  others.  A  testator,  who  was  indited  to  his 
sons  A  and  B,  in  a  sum  equal  to  about  1,400  dollars,  bequeathed  to  A  some  sbdsU 
specific  legacies,  and  one-fourth  of  the  residue  of  his  estate,  after  certain  derises 
and  legacies.  The  will  further  declared,  "  that  whereas,  my  son  B,  is  indebted  to 
me  sundry  sums,  adranced,  for  his  benefit,  mj  will  is  that  all  his  debts  to  me  be 
oanoeled,  and  I  bequeath  to  him  the  sum  of  five  hundred  dollars  and  no  more.  At 
the  time  of  the  testator^s  death,  B  was  separately  indebted  to  him,  in  the  sum  of 
10,000  dollars  and  upwards,  and  he  had  previously  received  from  the  testator  a  gift 
of  stock  to  the  value  of  6,000  dollars.  The  testator  left  real  and  personal  property 
to  the  amount  of  266,000  dollars.  In  this  case,  it  was  held  that  the  bequests  did 
not  amount  to  a  satisfaction  of  the  debts  due  from  the  testator  to  his  sons.  Byrne 
9,  Byrne,  3  Serg.  and  Rawle,  54. 

As  a  general  rule,  a  devise  of  land  is  not  a  satisfhction  or  part  performance  of  a 
debt,  or  an  agreement  to  settle  money.  But  if  the  contract  authorizes  such  a  mode 
of  making  satisfaction,  it  will  be  so  decreed,  though  it  is  not  stated  in  the  will  to  be 
in  satisfaction.  Biyant  v.  Hunter,  3  Wash.  0.  C.  Rep.,  48.  And  where  the  legacy 
to  the  creditor  is  less  than  the  amount  due  fVom  the  testator,  and  expressed  in  the 
will  as  a  token  of  friendship,  it  cannot  be  presumed  to  be  in  satisfaction  of  the  debt 
or  any  part  of  it.  Newland  v.  Keith,  11  Yt  Rep.,  214. 
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dietabject  Pr. in Gan^  138 ;  ibid,2S6;  ibid, 240;  IP.  W.,U1; 
ibid,410;  2 P.  W^  616;  ibid,556;  lYea.,  621;  2fl>i€L,409; 
ibid^  636;  8  P.  W^  227;  2  Atk,  300;  8  ibid,  96;  1  Bio.  in 
CuL,  129 ;  ibid,  275;  ibid,  889;  ibid,  425. 

Why  the  oonrt  have  not  considered  the  same  ciicamstances 
that  remove  the  presomption  of  a  Iq;acj  being  a  satiafiiction  of 
a  debt,  as  sufficient  to  remove  the  presumption  that  a  sabaeqnent 
provision  by  a  parent  is  a  *  satiafiiction  of  a  portion,  is  r^oAni 
not  obvious  to  my  mind  Chancery  conaders  a  subse-  ''  ^ 
quent  provision  by  a  parent  as  a  satis&ction,  if  received  of  a  por- 
tion, in  marriage  settlement  See  the  following  cases :  3  Atk., 
98;  1  ibid,  427;  1  P.  W.,  146;  2  Vent,  847;  1  Bio.  in  CJan., 
800 ;  ibid,  305. 

To  make  such  provision  a  satiafiiction  of  the  portion,  it  must 
be  of  a  m^ure  that  will  last  as  long  as  the  portion.  An  estate 
bv  life  may  be  of  much  greater  value  than  an  estate  in  fee ;  it 
being  a  greater  property  than  the  estate  in  fea  Yet  such  legacyt 
although  received,  is  no  satiafiiction  of  the  portion  given  by  the 
marriage  articles  in  fee  simple.  2  Yes.,  87.  To  make  a  subse- 
quent provision  a  sadsfiGK^tion  of  a  portion,  it  must  be  gusdem 
generis  with  the  portion.  8  P.  W.,  245 ;  2  Yem.,  298. 

If  A  secures  to  B  $1,000,  as  a  portion,  and  then  devises  to  B 
lands  of  ever  so  great  a  value,  it  is  not  a  satisfiustion  of  the  por- 
tioB,  although  received 

If  the  parent  is  indebted  to  the  child,  the  rule  as  to  presump- 
tion is  the  same  as  in  those  oases  where  a  stranger  is  the  credi- 
tor. 4  Yes.,  483.  (1) 

If  the  fiuher  owe  B,  the  son,  and  leave  him  ever  so  great  a 
l^acy,  the  presumption  ceases,  where  the  debt  and  legacy  are 
not  gusdem  generis^  and  not  payable  at  the  same  time ;  or  if  the 
will  contains  the  clause  ''  after  my  just  debts  are  paid  f  and  ac- 
cording to  some  of  the  latest  cases  before  cited,  no  such  presump- 
tion ever  arose.  K  they  be  correct,  the  ancient  rule  is  at  an  end 
On  this  subject,  there  arises  a  controverted  question,  whether 
parol  testimony  can  be  admitted  to  rebut  the  presumption  that 

(1)  BTTiie  «.  B^rrne^  3  Berg,  and  Rawle,  64. 


440  beete's  domestic  beiations. 

arisea,  that  a  subsequent  provision  is  intended,  if  rec^ved,  to  be 
a  satisfaction  of  the  portion  secured  by  the  marriage  settlement 
In  1  Cha.  Bep.,  106,  it  was  determined,  that  it  might  In  thai 
r«RA<t1  ^^'^^  ^^  Either  secured,  by  the  marriage  settlement  to 
^  his  *  daughters,  £8,000  apiece,  and  then  bj  will  gave  to 

them  £8,000.  Parol  proof  was  admitted,  that  the  &ther  declared 
that  he  intended  that  they  should  have  boih,  and  it  was  thus 
decreed.  In  Pr.  in  Can.  it  was  decided  that  no  parol  testimony 
was  admissible,  to  show  that  the  legacy  was  intended  a  satis&cr 
tion  for  the  covenant;  nor  any  to  show  that  it  was  intended  not 
to  be  a  satis&ction.  It  seems,  from  some  later  decisions,  that  the 
latter  decision  is  considered  the  correct  one.  This,  to  my  mind, 
is  very  questionable.  I  admit,  if  the  presumption  of  satis&ction 
is  inferred  from  any  expressions  in  the  subsequent  provision, 
whether  by  will  or  otherwise,  that  no  parol  proof  ought  to  be 
admitted,  to  show  what  the  intention  was ;  but  when  the  pre- 
sumption arises  only  from  the  fact  that  there  is  a. subsequent  pro- 
vision ;  from  this,  equity  draws  the  conclusion,  that  the  subse- 
quent provision  was  intended  as  a  satisfaction  of  a  portion  seemed 
by  the  settlement  No  rule  is  better  established  than  this ;  that 
parol  testimony  is  admissible  to  rebut  an  equity.  If  the  intention 
of  satisfaction  is  collected  from  the  written  instrument,  as  this  ex- 
pression is  commonly  understood,  no  parol  proof  can  be  admitted 
to  show  that  the  intention  is  different  from  that  expressed  in  the 
instrument :  but  when  it  is  drawn  firom  a  state  of  things  dis- 
closed in  the  instrument,  and  equity  concludes  from  the  statement 
that  the  intention  is  thus,  parol  testimony  is  proper  to  show  that 
it  was  not  the  intention.  When  A  empowers  B  by  will  to  sell 
land  to  pay  his  debts,  B  seUs  the  land,  pays  the  debts,  and  bas 
in  his  hands  500  dollars,  there  is  nothing  more  concerning  this 
subject  in  the  will ;  of  course  B  will  retain  the  500  doDars  in  a 
court  of  law;  but  equity  presumes  that  A  intended,  that  if  there 
were  a  surplus,  that  the  person  who  would  have  been  heir  to  the 
land,  if  it  had  not  been  sold,  shall  have  the  surplus.  But  parol 
^  -  testimony  is  admissible  *  to  show  that  A's  intention  was, 
*-  ^  that  if  there  should  be  a  surplus  after  the  payment  of 
debts,  that  B  should  have  it    Thus  this  equity  is  rebutted.    So^ 
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loo,  if  A  make  a  wUl,  and  order  his  debts  to  be  paid,  and  give 
away  a  variety  of  legacies ;  and  when  both  debts  and  legacies 
are  paid,  tbe  executor,  who  has  a  handsome  legacy,  finds  in  his 
possession  $500.  This  state  of  things  being  disclosed,  it  is  admit* 
ted,  that  at  law  the  executor  would  retain  the  $500  as  his  own ; 
but  equity  presumes  that  it  was  the  intention  of  the  testator,  that 
A's  l^al  representatives  should  have  the  residuum.  This  equi- 
table presumption  may  be  rebutted  by  showing  that  the  testator 
intended,  that  if  there  were  a  residuum,  the  executor  should  have 
it  These  cases  are  not  controverted,  and  to  my  mind  are  per- 
fectly analogous  to  the  question  under  discussion.  The  instru- 
ment, when  the  subsequent  provision  is  made,  expresses  no  inten- 
tion on  the  subject ;  but  on  disclosure  of  the  fstcts  contained  in 
the  settlement,  and  in  the  instrument  of  the  subsequent  provi- 
sion, equity  presumes  that  the  intention  was,  that  both  portion 
and  provision  should  not  be  holden.  This  is  an  equity  which  I 
think  may  be  rebutted  by  parol  testimony.  (1) 

(1)  It  18  aaid  to  be  a  settled  rale  of  presamption,  that  if  a  father  givetf  a  legacy  to 
his  dilld,  and  afterwards  adranoes  the  like  sum  to  the  same  chUd,  such  advancement 
operates  as  an  ademption  of  the  legacy.  Bob.  on  FraudSi  56 ;  Zeiter  v.  Zeiter,  4  Watts' 
Bom  214.  This  presumption,  however,  is  met  by  another,  viz.,  that  every  bequest 
ia,  prima  facU^  a  benevolence ;  but  it  is  said  that  the  first  is  the  most  powerfld. 
Fowler  v.  Fowler,  2  P.  Wms.,  363,  6th  edit.  Held,  in  Pennsylvania,  that  where 
Oere  is  nothing  on  the  face  of  a  will,  and  no  proof  of  an  intention  to  give  a  double 
portioD,  an  advancement  will  be  satisfaction  or  ademption  of  the  legacy.  Ademp- 
tion takes  place  where  a  parent  bequeathes  a  legacy  to  a  child,  and  afterwards  gives 
a  portion  to  the  same  duld  which  is  ^'usdem  generis.  Swoop's  Appeal,  27  Penn.,  68. 
Snch  presumptions  are  sometimes  encountered  by  eztrinsio  evidence,  importing  a 
design  to  better  the  child  beyond  the  extent  of  the  advancement  Such  as  the 
dedarations  of  the  testator,  and  his  correspondence.  Ellison  v.  Grookson,  1  Yes., 
100;  Debeze  v.  Mann.,  2  Br.  Ch.  Bep.,  166.  The  oases  cited  will,  upon  examina- 
tion, be  found  almost  oondusive  of  the  question  raised  in  the  text ;  but  that  of 
Hinehclifre  v.  Hinchcliffe,  3  Yes.,  616,  is  still  more  authoritative.  In  this  case,  in  a 
settlement  made  in  contemplation  of  marriage,  the  sum  of  £6,000,  standing  secured 
upon  bonds,  being  a  part  of  the  lady's  fortune,  and  a  house,  upon  a  renewable  lease, 
bekmging  to  the  husband,  among  other  property  of  the  marrying  parties,  were 
assigned  to  trustees  by  way  of  provision  for  the  issue  of  the  marriage,  after  the 
death  of  the  parents.  After  the  marriage,  the  husband  without  the  privity  of  the 
trustees,  received  the  £6,000,  due  upon  the  bonds,  and  laid  out  the  greater  part 
thereof  upon  a  mortgage,  retdning  end  applying  the  diflbrence  or  balance  to  his 
own  use.    He  also  renewed  the  lease  of  the  house,  and  afterwards  assigned  it  with* 
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Wheiher  minon  oan^  bj  a  marriage  setdemeat^  bind  their 
property,  has  been  a  subject  of  much  disoossion,  provided  they 
have  the  oonsent  of  their  parents  or  guardians.  The  principle^ 
on  which  it  can  be  contended  that  thej  can,  doubtless  is  this : 
ihat^  since  they  can,  whilst  minors^  contract  to  marry,  which 
contract^  when  paients  and  guardians  agree  to  it^  binds  them 


oat  oonsulting  the  tnisteeB,  and  received  the  purchase-money  to  his  own  nee.  Not 
long  befbre  his  death,  there  being  &en  two  sons  and  three  daughters  by  the  mar- 
xiage,  and  the  wife  being  alive,  the  husband  made  his  wiU,  bequeathing  out  of  his 
.general  property  portions  to  his  children,  to  a  much  larger  amount  than  thev  for- 
tune under  the  settlement.  A  bill  was  filed  by  the  younger  children,  praying  that 
they  might  be  declared  to  be  entitled  to  the  benefits  provided  for  them,  both  by  the 
settlement  and  by  the  wilL  The  eldest  son,  Who  was  the  residuary  legatee  under  te 
will,  insisted,  in  his  answer,  upon  the  production  of  certain  books  kept  by  the 
fatl^,  tending  to  show  that  the  testator  did  not  intend  they  should  have  both  the 
bequest  and  the  benefit  of  the  settlement  The  important  question  was,  whether 
this  evidence  was  admissible ;  and  the  Master  of  the  Bolls,  after  a  careful  investi- 
gation of  the  cases  bearing  upon  the  point,  held,  that  inasmuch  as  the  evidenoe  went 
to  show  the  faots  upon  whieh  the  testator  made  his  will,  It  was  properly  admiswihle. 
In  the  case  of  Druce  v.  Dennison,  6  Yes.,  385,  the  Chancellor  treats  the  doctrine  of 
Lord  Alvaklet  in  HinchdifTe  v.  Hinchdiffe,  as  irreconcilable  with  his  own  con- 
victions; and  might  seem,  at  first  sight,  as  though  the  decision  in  that  case  was  dis- 
approved of.  But  a  careful  examination  will  show  that  it  was  the  dictum  of  the 
judge,  and  not  the  adjudication  of  the  case,  with  which  the  ChaDcellor  expressed 
himself  dissatisfied.  In  Zeiter  v.  Zeiter,  4  Watts'  Bep.,  214^  it  is  said  to  be  a  weQ 
settled  doctrine,  that  the  declaration  of  the  testator,  both  previous  and  subsequent 
to  the  will,  are  to  be  admitted,  under  proper  qualifications,  to  rebut  equities  or  im- 
plied trusts.  Upon  the  authority  of  these  cases,  and  upon  the  well  established  rule 
that  extrinsic  evidence  is  always  admissible  to  rebut  an  equity,  it  is  believed  that 
in  the  case  stated  in  the  text  it  would  be  properly  admissible. 

An  advancement  was  held  to  be,  a  pure  and  irrevocable  gift  by  a  parent  in  his 
lifetime  to  his  child  on  account  of  such  child^s  share  of  the  estate  after  the  parentis 
decease;  it  is  not  chargeable  with  interest,  and  the  time  when  it  is  to  be  considered 
and  settled,  is  after  the  death  of  the  ancestor,  regardless  of  the  time  when  mad& 
lOller's  Appeal,  31  Penn.,  33*7 ;  Christy's  Appeal,  1  Grant's  Gases,  369.  And  if  a 
father  desires  to  prefer  one  child  to  another  in  the  distribution  of  his  property,  he  is 
bound  to  state  his  designs  expressly,  by  declaring,  that  the  gift  or  legacy  is  intended 
"  as  an  advanoement  or  extra  portion,"  or  using  other  equivalent  terms.  Kontgora- 
ery  v.  Cheney,  13  L&  An.,  207.  But  in  Christy*s  Appeal,  Mtpro,  it  was  held  that 
the  question,  whether  a  oonveyanoe  of  property  by  a  flather  to  his  son  is  to  be  con- 
sidered as  an  advancement  or  a  gift,  depends  on  the  irUeniion  of  ike  granior  at  Ut4 
time  the  conveyance  is  made.  And  in  the  same  case,  it  was  decided,  that  the  de- 
clarations of  the  grantor  at  the  time  of  making  the  oonveyance,  or  of  the  grantee, 
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(and  as  it  has  been  snpposed  that  marriage  sefttlements  contribnte 
to  domestic  happiness,  which  it  ia  sound  policy  to  cherish),  it  is 
highly  Teasonable  that  minors,  as  well  as  others,  should  derive 
benefit  from  such  a  transaction,  especiallj  as  they  are  competent, 
with  consent  of  parents,  to  bind  themselves  by  the  principal  con- 
tract, viz^  to  marry.  It  *  is  reasonable  that,  with  the  same  ^^^^^^ 
consent,  they  should  be  able  to  enter  into  this  incidental '-  -' 
contract  of  a  marriage  settlement,  which  is  ancillary  to  the  principal 
contract  When  the  cases  are  examined,  where  this  point  has 
been  the  subject  of  discussion,  it  would  seem  as  if  there  had 
been  a  change  of  sentiment  in  the  English  courts  on  this  subject 
In  S  Atk.,  612,  we  find  a  case  where  a  femme  infant  entered  into 
a  contract,  with  the  consent  of  her  parent,  respecting  her  portion 
in  money ;  and  it  was  holden,  that  Ae  was  bound  by  it  See, 
also,  2  P.  Wms.,  608 ;  9  Mod.,  101.  This  principle  was  acknow- 
ledged as  correct  by  Lord  Thurlow  (1  Bro.  in  Can.,  112),  pro- 
vided the  settlement  had  been  an  adequate  settlement;  for,  he 
aays,  to  bind  an  infant,  the  settlement  must  be  fiur  and  reasonable. 
1  Bro.,  152, 113,  in  the  notes.  That  the  real  estate  of  a  femxM 
infant  might  be  bound,  where  there  was  a  marriage  settlement^ 
was  holden  by  Lord  Macclesfield,  in  a  case,  8  P.  Wms.,  242. 
He  there  lays  it  down,  as  the  law  of  chancery,  that  a  covenant, 
by  a  femme  infant^  to  convey  her  real  property,  in  consideration 
of  a  competent  settlement,  is  binding  upon  her ;  and  that  equity 
would  decree  a  specific  performance  of  such  covenant  All  that 
was  required  was,  that  the  settlement  should  be  competent  Lord 
Harbwicke,  also,  in  the  before-mentioned  case  in  8  Atk.,  said, 
that  there  are  cases  of  this  kind  where  the  performance  of  such 
a  contract  by  a  femme  infant  will  be  decreed.    In  the  case  of 


ttt  the  same  time,  or  afterwardfl,  are  evidence,  from  which  it  is  to  be  determined 
whether  the  oonyeyanoe  is  a  gift  or  advancement  And  in  Indiana^  it  waa  held, 
that  under  the  statate  of  1843,  the  qaeation  whether  a  oonvejance  to  a  child  was 
Intended  as  an  advancement,  ia  a  questiott  of  fact  for  winch  a  jurj  maj  be  claimed. 
Shaw  e.  Kent,  11  Ind.,  80. 

If  notea  were  taken  from  a  8on-in-la#  bj  the  testAor,  for  money  advanced,  the 
preemption  will  ariae,  that  the  soma  were  intended  for  a  loan,  and  not  an  advance- 
ment; bat  thia  ia  aubgect  to  be  rebntted,  and  ia  a  qneation  for  the  Jury'.  Weat  «. 
Bdton,  23  Geo,  631. 


444  reeve's  domestic  beultions. 

Durnford  v.  Lane,  1  Bro.  0.  0.,  this  question  was  much  agitated ; 
and  it  is  apparent  that  it  was  a  qaestton  of  great  peiplexity  to 
Lord  Thttrlow,  who  finally  determined  it;  but  left  this  point 
open  and  undecided,  as  appears  from  1  Bra  C.  C,  610.  This 
question  was,  at  length,  decided  by  Lord  Thublow,  in  the  case 
of  Clough  V.  Clough ;  and  the  decree  declared,  that  her  estate 
r^QAAi  ^^  *  ^^^  bound'by  the  marriage  articles.  It  is  obserya- 
'-  -'  ble,  that  there  is  no  case  where  it  was  ever  holden  that  a 
male  infiint  can  bind  his  property  by  a  marriage  agreement  (1) 
Contracts  which  have  been  entered  into  between  parents  and 
their  children,  soon  after  they  have  come  of  age,  are  always 
viewed  in  chancery  with  a  jesJous  eye,  when  the  parent  has  the 
advantage  in  the  bargain.  (2)  In  1  Yes.,  400,  there  is  a  case 
in  which  it  is  difficult  to  discover  any  fraud,  where  the  mother 
and  the  child  came  to  an  agreement  respecting  the  personal  pro- 
perty of  the  husband  of  the  mother  and  fetther  of  the  child,  by 
which  agreement  the  child  took  £10,000  in  full  of  her  share  c^ 
her  father's  estate.  She,  afterwards,  married.  It  appeared,  upon 
the  settlement  of  her  father's  estate,  that  there  was  a  very  great 
disparity  betwixt  the  share  of  the  mother  and  that  of  the  daugh- 


(1)  It  waa  onoe  well  settled,  that  *  male  infant  mighty  by  an  agreement  before 
marriage,  bar  himself  of  an  estate  by  the  curtesy,  or  his  interest  in  the  personal 
property  of  his  wife.  Slooombe  v.  Glubb,  2  Bro.  G.  C,  645 ;  Strickland  9,  Croker, 
2  Gas.  in  Ghan.,  211;  Atherley  on  Marriage  Settlements,  42,  46 ;  Gape  v.  Adams, 
1  DesaoB.  Gh.  Rep.,  Ml ;  Tubb  9.  Archer,  and  Randolph  «.  Randolph,  3  Hen.  ft 
Munf.,  399.  This  is  now  questioned.  2  Kent's  Gom.  In  Hilner  v.  Lord  Harewood, 
18  Yes^  259,  it  was  held  that  a  female  infant  was  not  bound  by  an  agreement  to 
settle  her  freehold  estate  on  marriage,  without  an  option,  when  she  arrived  at  her 
majority,  to  avoid  the  settlement  A  Jointure,  or  other  equitable  provision,  settled 
upon  an  infant  as  a  jointure,  is  a  good  bar  of  dower.  Drory  «.  Drury,  1  Bden's 
Rep.,  39;  KcGartee  9.  Teller,  2  Paige's  Gh.  Rep.,  511. 

(2)  Where  a  daughter,  immediately  on  arriving  at  fbll  age,  makes  a  voluntary 
conveyance  for  the  benefit  of  her  father,  the  transaction  will  be  examined  by  the 
court  with  the  most  jealous  scrutiny  and  suspicion.  If  the  mind  of  the  child  were 
brought  to  a  purpose  preconceived  by  the  parent  for  his  own  sole  advantage,  by  an 
influence  which  the  donor  could  not  escape  in  the  circumstances  in  which  she  was 
placed,  and  which  is  deliberately  used  to  effect  such  a  purpose,  then  the  exerciae 
of  such  influence  will  be  held  to  have  been  undue  and  improper.  Beigan  v.  Udall, 
31  Barb.,  9. 
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ter ;  lor,  what  the  daughter  did  not  take,  the  mother  took  by  the 
agreement  The  daughter,  with  her  husband,  filed  their  bill  in 
chanoeiy,  to  be  reUeved  against  this  eontract,  and  the  court  set  it 
aside.  It  is  not  pretended  that  there  was  any  direct  fraud ;  and 
it  is  difficult  to  see  anything  in  the  case  more  than  a  bargain  of 
hazard.  There  was  nothing  from  whence  to  conclude  that  the 
mother  knew  anything  more  iespecting  &e  state  of  &e  property 
than  the  daughter;  but  the  case  must  have  proceeded  on  the 
ground  that^  prc^jbably,  the  mother  might  have  known  more  what 
would  be  the  probable  result  than  the  daughter  did,  and  that  she 
concealed  this  supposed  knowledge,  which  she  ought  to  have 
disclosed  Belief  in  this  case,  was  given,  on  the  same  ground 
that  relief  would  have  been  given  where  there  is  no  such  relation 
as  there  is  here,  of  parent  and  child,  viz.,  on  the  ground  of  a 
fraudulent  concealment;  yet,  if  there  had  been  no  such  relation, 
and  the  circumstances  had  been  the  same,  the  court  would  not 
have  *  considered  it  sufficient  proof  of  a  fraudulent  con-  p^o^,^ 
cealment  '-       -' 

The  relation  of  parent  and  child  is  not,  of  itself  a  sufficient 
ground  foi  the  interposition  of  a  court  of  chancery ;  but,  unques* 
tionably,  chancery  will  set  aside  a  contract,  where  this  relation 
exists,  on  evidence  of  fraud,  or  taking  an  undue  advantage — 
more  slender  than  would  be  required  in  other  casea  Lord  Hard* 
WICKB,  in  a  case,  2  Atk.,  268,  says,  this  is  a  case  of  a  conveyance 
obtained  by  the  &ther  from  his  child;  and,  when  that  is  the 
case,  says  he,  it  is  a  strong  circumstance  to  induce  the  granting 
of  relief  There  is  a  case  in  2  Atk.,  160,  where  the  doctrine  is 
maintained,  that  a  beneficial  bargain,  obtained  by  a  parent  from 
a  child,  will  be  set  aside,  on  slender  evidence  of  fraud  or  imposed 
hardship.  In  8  Bro.  in  Can.,  the  frtther  had  a  life  estate  of  real 
property,  of  which  his  son  was  owner  in  fee  in  remainder.  The 
son  was  poor,  and  actually  dependent  on  the  fiither.  The  father, 
by  threats  and  promises,  induced  his  son  to  convey  his  estate  in 
the  remainder  to  him ;  stating,  falsely,  that  there  was  a  considera- 
tion of  £1,000,  which  the  son  owed  to  him,  for  no  debt  was  due 
from  the  son  to  the  fiither.  The  son  died ;  and  the  person  who 
claimed  under  him  brought  a  bill  to  set  aside  the  conveyance  of 
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the  son  to  the  &ther,  which  was  accordingly  done.  The  lelatioxi^ 
ship  must  have  beea  the  mnt  qua  non  of  that  decree ;.  fi>r,  how* 
ever  fraudulent  it  might  be,  in  another  case  crnch  decree  could 
not  have  been  mad&  Suppose  A  should  prevail  upon  B  to 
convey  to  him,  nnder  such  &lse  statement  of  adebt^  it  would  be 
a  valid  con vey^nee  betwixt  A  and  B,  although  fraudulent  as  to 
ereditoni ;  and  if  B  were  dead,  and  hiari^thad  descended  to  C, 
C  would  be  in  no  better  situation  than  B.  It  was  an  essential 
ingredient  in  the  caae^  that  the  contract  was  between  the  fietther 
^  _  and  child.  Where  the  *  influence  of  the  father  has  been 
'-  ^  exerted  to  procure  a  reasonable  family  settlement,  or  to 
prevent  a  sod  from  ruining  himself  by  his  extravagance,  chancery 
will  not  interfere,  by  setting  aside  contracts  that  have  each  benefi- 
cial tendency.  2  Atk.,  86 ;  Bio  in  Can.,  869.  When  a  parent 
purchases  an  estate  in  the  name  of  his  child,  this  is  considered  as 
an  advancement  of  the  child,  and  as  his  property ;  there  being 
no  resulting  trust  for  the  benefit  of  the  father.  The  law,  in  this 
respect^  betwixt  the  father  and  the  son,  is  different  firom  what  it 
is  betwixt  a  purekaser  and  a  strange,  where  the  purchase  is  made 
in  the  stranger's  name:  as  where  the  stranger  purchases  in  his 
own  name,  with  the  money  of  another  person.  In  the  latter 
case^  a  trust  will  result  to  the  person  who  paid  the  monqr ;  and 
the  trust  may  be  proved  by  parol  testimony.  Being  a  resulting 
trust,  it  is  not  within  the  statute  of  frauds  and  perjuries.  Pre.  in 
Can.,  84, 133 ;  1  Vem.,  866 ;  2  id.,  480 ;  2  Atk.,  74. 

Lord  Habdwiccv  lays  it  down  as  law,  that  parol  testimony 
may  be  admitted  to  show  the  mean  circumstances  of  the  man  in 
whoeename  the  purchase  is  made,  whence  to  infer  a  trust  2  Atk., 
71.  Whatever  doubts  may  have  been  entertained  on  this  subject, 
the  case:  of  Linch  v.  Linch,  in  10  Yes.,  Jr.,  811,  seems  to  have 
dissipated  them.  The  Master  of  the  Bolls  held,  that,  in  such 
cases,  parol  evidence  was  clearly  admissible ;  and  said  that  it  was 
now  settled  that,  in  such  cases,  money  may  be  followed  into  the 
land  in  which  it  is  invested ;  and  a  claim  of  this  sort  may  be 
supported  by  parol  testimony.  The  equitable  presumption  is, 
that  he  who  was  owner  of  the  money  is  entitled  to  the  land  pur- 
chased ;  and  that  the  person  to  whom  the  legal  title  is  conveyed 


•  • 
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k  s  trtntee  ci  ibis  tille  ibr  Urn.  But  tbe  equity  in  tbis  case,  na 
in  all  others,  may  be  Tebutted  by  parol  testimony,  sbowing  tbat 
it  was  tbe  intention  of  tbe  owner  of  tbe  *  parcbase-money  p^  aqi 
that  lie  to  wbom  tbe  oonveyanee  was  "made  sbonld  take,  ^  ^ 
beneficially  for  bimself,  discbaiiged  of  idl  trust  10  Yes.,  Jr.,  860 ; 
Sugden's  Law  of  Vendors,  and  cases  tbere  cited,  418.  This 
doctrine  does  not  apply  to  the  case  where  a  man  employs  another 
to  purchase  for  him,  and  the  agent  purchases ;  but  no  part  of  the 
purchase-money  is  paid  by  the  employer ;  and  there  is  no  written 
agreement  The  employer,  in  such  case,  cannot  compel  the  agent 
to  convey  to  him ;  for  such  a  contract  is  void  by  the  statute  of 
finauds.  The  case  of  a  purchase  by  a  parent,  in  the  name  of  a 
child,  is  altogether  different  from  the  cases  before  stated.  In 
such  case,  tbere  is  no  resulting  trust  The  conveyance  is,  in  law, 
deemed  a  gift  to  the  child.  Even  if  the  child  be  ill^timate,  and 
is  not  provided  with  property,  the  presumption  is,  that,  as  the 
parent  is  bound  to  provide  for  the  child,  he  so  intended.  And, 
when  the  purchase-money  is  not  ail  paid  in  the  lifetime  of  tbe 
&1her,  bis  personal  estate  must  pay  it  for  the  benefit  of  the  child. 
Sugd.,  420.  If  the  child  had  been  advanced  (no  expectancy  is 
to  be  considered  as  an  advancement,  and  when  the  child  has  not 
his  full  share  of  bis  parent's  estate,  he  is  not  advanced),  he  will 
be  considered  as  a  trustee  for  the  parent;  or,  if  the  parent  can 
show,  in  any  case,  that  he  intended  that  the  child  should  be 
considered  as  a  trustee,  he  shall  be  so  considered.  Sugd.,  421 ; 
East,  260;  Ld.  Baym.,  994.  It  has  been  supposed  that  the 
parent's  continuing  in  possession,  after  the  child  came  of  age, 
was  proof  that  the  child  was  a  trustee  for  the  father.  This  idea 
is  now  exploded.  1  P.  Wms.,  112 ;  2  Yem.,  19.  It  has  been 
urged  tbat  the  parent's  laying  out  money  in  repairs  was  evidence 
of  a  trust;  and  that  a  subsequent  declaration  of  a  trust  was  also 
evidence;  but  tbe  decisions  are  otherwise.  2  Free.,  S2,  262* 


CunoDT  or  Childbxv.  Where  a  mother  deserted  her  husband  before  the  birth 
of  her  child,  for  whkh  desertk»  her  husband  obtained  a  diroroe,  and  she  afterwards 
retabed  the  child  in  her  own  keeping,  and  brought  suit  to  reoorer  of  the  father  for 
its  maintenance,  it  was  held  that  she  was  not  entitled  to  recover.  Filter  r.  Filter, 
33  Penn.,  50.    IfJ  upon  the  return  to  a  writ  of  habeoB  cofpua^  granted  on  the  peti- 
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turn  of  tiw  UXber  of  an  m&nt^  and  npon  ftTamlnation  of  tiie  iD&nt,  it  appears  that 
he  is  not  restrained  of  his  liberty,  but  remains  yoluntarilj  with  the  respondenti  a 
judge  of  the  Superior  Court  of  New  York  has  no  power  to  order  his  return  to  the 
fiftther.  People  v.  Porter,  1  Buer,  709.  The  Supreme  Oourt,  as  succeeding  to  the 
entire  jurisdictton  of  the  Court  of 'Chancery,  is  the  general  guardian  of  infimts.  Id. 
Where  a  widow,  having  cbildxen,  marries  again,  she  can  no  longer  oontrol  their 
persons  or  property,  or  earnings.  Williams  «.  Hutdiinsou,  3  Comst  (N.  Y.X  311. 
See,  also^  Brown  tr.  Lynch,  2  Bradf.,  214. 
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♦CHAPTER  I  [*811] 

OF  THE  VARIOUS  KINDS  OF  GUABDIAKS.* 

A  GuASBiAN  is  one,  that  legally  has  the  care  and  management 
of  the  person,  or  estate,  or  both^  of  a  child,  daring  his  minority, 
whose  father  has  deceased.  It  is  true,  the  father  himself  is  guar- 
dian of  the  estate  of  his  minor  child.  Such  child  is  denominated 
a  Ward  at  common  law.  It  often  happens  that  one  person  is 
guardian  of  the  person,  and  another  of  the  estate  of  the  minor ; 
and  often  the  same  person  is  guardian  of  both.  There  are  yari- 
008  kinds  of  guardianship  known  to  the  common  law. 

l5t  Guardianship  in  Chivalry. 

This  is  not  now  in  use  in  England,  and  was  never  known  in 
these  States.  This  took  place  only  where  lands  came  to  an  infant 
by  descent,  which  were  holden  by  knight  service.  That  tenure 
being  abolished  by  the  statute  of  Car.  IT,  this  kind  of  guardian- 
ship ceased  to  be  used.  Further  observations,  therefore,  upon 
this  kind,  are  unnecessary.  I  refer  the  reader  to  C!o.  Lit.,  88, 
11th  noteL 


*  It  may  not  be  oooBidered  out  of  place,  to  Dotioe  that,  the  statutes  of  the  seye- 
lal  States,  provide  for  the  appointment  of  g^uardians  (or  committees)  in  the  case  of 
spendthrifts,  and  incompetent,  insane  and  abecooding  persons,  as  well  as  in  the 
ease  of  minors.  Statutes  of  Maine,  1821,  a  51,  sec.  53 ;  Compiled  Statutes  of  Yer- 
BODt,407;  2R.S.of  N.Y.,  5thed.,  882;  Stacyv. Benson,  18 Pidc,  496;  Davidson 
I.  Johonnot,  *l  Met,  388.  Though,  as  the  author  has  not  examined  the  relationship 
fai  these  respects,  it  is  to  be  presumed  not  to  have  come  within  the  plan  of  his 
work.  And  further,  the  nature  of  the  relation  being  alike  in  all,  a  doctrine  which 
would  be  applicable  to  either  one^  would  be  applieaUe  to  ihe  others. 
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2d.  Quardianahtp  by  Socage. 

This  takes  place  when  socage  lands  descends  to  an  infant  under 
fourteen  years,  and  ceases  when  the  infant  arrives  to  the  age  of 
fourteen  years.  The  person,  entitled,  by  law,  to  the  guardian- 
ship, in  this  case,  is  the  next  of  kin,  who  by  no  possibility  can 
-inherit  the  estate.  Suppose,  for  instance,  John  Stiles* 
'-        ^  dies,  and  leaves  Thomas  his  son  and  heir ;  his  undOi 


Gteorge  Stiles,  his  father's  brother;  and  Anthony  White, 
mother's  brother:  in  this  case,  George  Styles  and  Anthony 
White  are  both  next  of  kin  to  Thomas ;  but  George  must  be 
excluded ;  for  he  may,  in  the  event  of  Thomas'  dying  without 
issue,  inherit  the  estate ;  but  Anthony  White  never  can  inherit 
it;  for  an  estate  that  descended  to  Thomas,  on  the  part  of  his 
father,  cannot,  by  the  English  law,  descend  to  any  relation  on 
the  part  of  the  mother.  Anthony  White  is,  therefore,  in  the  case 
put)  guardian  by  Socage.  Suppose  again,  that  Thomas's  rela* 
tives,  were  Samuel  Stiles,  a  brother  of  the  half  blood,  and  Henry 
Stiles,  a  brother  of  the  whole  blood :  these  brothers  are  in  an 
equal  degree  of  kindred ;  yet  Henry  is  excluded  from  the  guar- 
dianship, for  he  is  of  the  whole  blood ;  but  Samuel,  being  of  the 
half  blood,  can  never  inherit;  he  therefore  is  entitled  to  the 
guardianship.  Such  a  case  may  happen,  where  the  lands,  are 
holden  in  borough  English.  The  principle  of  this  rule  is,  that 
it  was  dangerous  to  commit  the  care  of  a  ward  to  one  who  would 
inherit  his  estate,  in  case  of  his  death,  lest  it  might  prove  a  tempt- 
ation to  the  guardian  to  destroy  the  life  of  the  ward.  Such  a 
precaution  might  be  proper,  in  the  rude  ages,  when  it  was  estab- 
lished to  be  law;  but  the  present  ameliorated  state  of  society 
renders  it  useless,  (a)  There  is  no  difference  to  be  observed,  in 
point  of  right  to  this  guardianship,  betwixt  the  whole  and  half 
blood,  if  they  be  equally  qualified,  by  not  being  able  ever  to  in- 
herit the  estate  descended.  As  in  the  case  put,  of  land  descend- 
ing from  John  Stiles  to  Thomas:  if  Anthony  White  had  a 
half  brother,  Peter  White,  Peter  would  be  as  much  entitled  as 
Anthony,  to  the  guardianship.  K  there  are  several,  who  aro 
next  of  kin,  both  males  and  females,  the  males  are  entitled  to 

(a)  1  Flow.,  491;  Oo.  Lit,  8B ;  1  and  t  If od.,  im 
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the  goardiaxuship,  in  preference  to  the  *  females.  In  all 
other  cases,  where  brotibers  are  equally  entitled,  the  eldest '-  -* 
is  preferred ;  but  in  this  case,  the  one  who  first  takes  possession 
of  the  ward,  has  the  right ;  as  in  the  case  of  Thomas  Stiles,  hay- 
ing lands  descended  to  him»  as  in  the  last  case,  if  Anthony  White 
had  two  sisters,  Sally  and  Snsan  White ;  in  that  case,  Anthony 
and  Peter  woidd  be  preferred  to  Sally  and  Susan ;  and  that  one, 
whether  Anthony  or  Peter,  who  takes  possession  of  the  ward, 
would  be  entitled  to  the  guardianship ;  but  Anthony  and  Peter 
being  dead,  then  Sally  and  Susan  would  be  entitled ;  and  that 
one  who  got  Thomas  into  her  possession,  woidd  be  the  guardian* 
But  in  the  case  pat,  of  lands  descending  in  borough  English,  if 
Samuel  Stiles,  the  brother  of  Thomas,  had  a  brother,  Bichard 
Stiles,  of  the  whole  blood,  and  Samuel  was  the  eldest,  Samuel 
would  be  preferred  to  Bichard,  although  Bichard  should  get 
possession  of  Thomas,  (a) 

The  guardian  in  socage  is  guardian  of  the  person  of  the  ward, 
as  well  as  of  his  estate,  (p) 

The  guardian  in  socage  cannot  assign  his  guardianship.  At 
fourteen,  the  ward  is  no  longer  under  such  guardian ;  (c)  he  may 
then  demand  his  estate,  and  have  an  account  from  the  guardian ; 
he  may  enter  upon  the  guardian,  and  oust  him :  but  being  still  a 
minor,  he  may  be  under  another  guardian  of  a  different  descrip- 
tion. A  guardian  in  socage,  during  the  guardianship  of  the  in* 
fimt,  may  lease  his  estate,  and  maintain  ejectment  against  a  dis- 
seizor in  his  own  name,  (d) 

Gtiardianship  in  socage  can  scarcely  exist  in  any  part  of  the 
United  States ;  (1)  for  it  is  a  necessary  qualification,  that  the  per- 

(i^  Od.  Lit.,  88,  note  is.  (»)  Go.  Lit.,  ST,  80. 

(c)  Oo.  Lit.,  90 ;  Plow.,  m.  <(0  1 3ao.,  CGS. 

(1)  This  description  of  guardiAashlp  was  never  retj  common  in  the  United  States, 
and  in  those  states  where  it  was  ones  adopted  it  has  now  fallen  into  disuse.  It  was 
tormmty  recc^ised  in  New  York,  where  it  has  been  held,  that  a  gruardian  of  this 
kind  might  maintain  actLrms  of  trespass  or  ejectment  in  respect  to  the  lands  of  his 
ward.  Jackson  v.  De  Watts,  7  John.  Gh.  Rep.,  66;  Bjme  v.  Van  Hoesen,  6  John. 
Sep.,  66.  But  now  all  the  powers  of  such  guardian  are  bj  law  vested  in  a  guar- 
^an  appointed  hy  the  surrogate.  Bev.  Stat  N.  T.,  voL  I,  p.  tlS,  g  6,  and  vol  II, 
P>  I(^l«  S8  ^  ^>  ^*  In  the  other  states,  but  few  traces  of  this  species  of  guardisn- 
ship  will  be  found. 
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son  entitled  should  not  be  able,  by  poeaibilitj,  to  inberit  the  eatato^ 
The  proviflions  of  the  statutes  of  descents  are  such,  ^t,  in  most 
caseSi  those  that  are  of  kin  maj  eventuallj  inherit  the  estate  de- 
^  .  scended ;  but  in  *  some  oases,  it  is  otherwise.  Where  a 
^  -*  particular  description  of  kindred  cannot  inherit,  it  would 
be  possible  that  this  kind  of  guardianship  should  exist,  as  in  ^ 
State  of  New  York,  where  we  will  suppose  John  Sdks  died, 
seised  of  Blackaore,  which  descended  to  him  &om  his  ftther 
Beuben:  and  his  relations  living  were  Henry  Stiles,  Bichari 
Stiles,  and  Thomas  Stiles,  the  sons  of  his  father  (and  it  is  no 
matter  whether  they  are  of  the  whole  or  half  Uood,)  and  John 
and  Susan  Bowe,  the  children  of  his  mother  by  another  husband. 
Now,  in  that  case,  John  and  Susan  can  never  inherit  to  John 
Stiles,  or  to  an  estate  that  came  to  him  by  descent  firom  his 
father,  Beuben  Stiles;  for  the  statute  of  that  State  provides,  in 
such  case,  that  the  estate  shall  go  to  the  brothers  and  sisters  of 
the  deceased  of  the  blood  of  the  person  from  whom  it  cama 
John  and  Susan  Bowe  have  one  qualification ;  they  are  brother 
and  sister  to  John  Stiles ;  but  they  are  destitute  of  the  other 
qualification ;  they  are  not  of  the  blood  of  Beuben  Stiles,  froDi 
whom  the  estate  came,  and  cannot  therefore  inherit  Of  oourse 
they  may  be  guardians  by  socage^  to  their  brother,  Thomsf 
Stiles.  But  Henry  and  Bichard  could  not  be  guardians,  for  they 
are  brothers  of  John  Stiles,  and  of  the  blood  of  Beuben,  from 
whom  the  estate  came;  and  can  inherit  to  the  estate:  and  if 
Bichard  and  Henry  were  also  half  brothers,  it  makes  no  diffe^ 
enoe;  for  they  are  brothers  to  John  Stiles,  and  of  the  blood  of 
Beuben,  from  whom  the  estate  came.  The  reason  why  John 
and  Susan  Bowe  cannot  inherit,  is  not  because  they  are  brother 
and  sister  of  the  half  blood,  but  because  they  are  not  of  the  blood 
of  the  person  from  whom  the  estate  descended  to  their  brother, 
John  Stiles. 

ScL  Qvardianship  by  Nature. 

This,  by  the  common  law,  extends  only  to  the  person ;  and 

_    .  the  subject  of  it  is  only  the  heir-apparent  and  not  the 

*-        -'other  children;  not  *  even  the  daughters,  when  there 

are  no  sons ;  for  they  are  not  heirs-apparent,  but  presumptive 
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hm  only,  anoe  their  hdrship  may  be  defeated,  by  the  birth 
of  a  aon  after  their  father's  decease.  Tlie  feither  is  guardian  by 
nature;  and,  in  case  of  his  decease,  the  mother;  and,  on  her 
death,  the  next  of  kin.  (a)  Among  next  of  kin,  priority  of 
possession  decides  the  right  The  rule  is  that  guardianship  by 
nature,  extends  only  to  the  heir.  It  follows,  of  course,  that,  in 
the  United  States,  it  must  extend  to  all  the  children ;  for  they 
are  all  heirs.  What  the  eldest  son  is  in  England  all  the  children 
aie  here;  who,  in  this  country,  constitute  that  character  known 
in  the  English  law  by  the  term  Aar.  (1) 

4t/L  Ouardianship  by  Nurture, 

The  subjects  of  this,  are  the  younger  children;  not  the  heir. 
It  is  manifest  that  there  can  be  no  room  for  this  kind  of  guar- 
dianship,  in  our  country ;  for  all  the  children  are  heirs,  and  sub- 
jects of  the  guardianship  by  nature.  (2) 

6th.  By  statute  of  Car.  IT,  a  new  kind  of  guardianship  was 
permitted  to  be  made  by  the  will  of  a  father.  He  could,  in  that 
instrument,  appoint  a  guardian  to  his  children,  until  they  were 
twenty-one  years  of  age,  or  for  any  shorter  period.    If  no  time 

(a)  Co.,  Lit,  88;  Oarth., 


(1)  Tbe  fiither  is  guardian  hy  nature.  Jadcaon  v.  OombS)  t  Cow.  Rep^  36;  % 
Wend.  B.,  163;  &  0.,  a  Kent*s  Com.,  220;  May  v.  Oalder,  2  ICaaa.  Rem  (Mk  On 
lua  deoeaae,  the  mother.  Fretov.  Brown,  4  Ifaoa  Bep.,  676.  The  mother  of  a  baa- 
tard  child  is  ita  natural  guardian.  Somerset  v.  Dighton,  12  ICaas.  Rep.,  383 ;  Wright 
9,  Wright,  2  Maaa.  B.,  109.  The  power  of  the  guardian,  by  nature,  is  limited,  aqd 
liable  to  be  controlled  by  the  oourt  of  chanoeiy.  He  has  no  authority  to  lease  the 
infimf  a  landa.  May  «.  Oalder,  2  Maaa.  Repi,  66.  Nor  oan  he  give  a  bindhig  dia- 
diaige  to  an  esecutor  on  the  payment  of  a  legacy  belonging  to  the  child.  Qenet «. 
TaUmadge,  1  John.  Ch.  E^  3;  Milea  v.  Boydeu,  3  Pick.,  213.  The  court  of  chan- 
oeiy may  control  hia  author!^.  De  Manneville  •.  Manneville^  10  Yesey,  62.  And 
it  hns  even  been  held,  that  chancery  would  depriTc  him  of  the  custody  of  the  child, 
if  hia  dmracter  rendered  him  an  unilt  guardian,  though  thia  has  been  questioned. 
WeUeaiey  V.  Duke  of  Beaufort,  2  Euaaell's  Bep.,  1;  2  Keht'a  Oom.,  221,  in  note. 

fiedioa  9,  chapter  90,  Lawa  of  New  York,  1860,  providea  that  "  cTeiy  married 
woman  ia  hereby  oonstitnted  and  dedared  to  be  joint  guardian  of  her  children 
with  her  hnaband,  with  equal  power,  right  and  dutiea  in  regard  to  them  with  the 
hnaband." 

(2)  The  guardian  had  only  the  care  of  the  person  and  education  of  the  hiftmt, 
but  nothing  to  do  with  hia  lands,  by  virtue  of  his  oflBce.  Bao.  Abr.,  tit  Ouardiau,  A. 
But  it  is  now  entirely  obsolete.  2  Kent's  Com.,  221. 


454  reeve's  .  DOMESTIC  BEULTIOKS. 

was  mentioned,  sach  guardianship  oontinaed  antil  the  ward 
arrived  to  full  age.  This  guardianship  extends  to  person  and 
estate,  of  every  kind.  Such  appointment  may,  also,  by  that 
statute,  be  made  by  deed.  When  made  by  will,  it  has  always 
been  understood,  that  this  may  be  done  by  an  infant,  when  he 
has  arrived  to  that  age,  at  which  he  can  make  a  will  of  personal 
property.  But  a  doubt  has  arisen,  whether  he  could  do  it  by 
deed,  until  he  has  arrived  at  the  full  age  of  twenty-one  years. 
When  we  reflect  that  such  deed  is  not  to  operate  until  the 
'-  ^  death  of  the  maker,  and  is  *  ambulatory,  and  revocable, 
during  his  life,  it  will  appear  to  be  nothing  more  than  a  testa- 
mentary instrument,  in  the  form  of  a  deed;  and  there  cannot  be 
any  objection,  therefore,  to  the  infant's  ability  to  make  the 
appointment,  by  deed,  at  the  same  age,  that  he  can  by  will,  (a) 
This  guardianship  supersedes  all  the  other  guardianships.  When 
this  is  made,  there  can  exist  no  guardian  in  socage,  by  nature,  or 
by  nurture.  Such  guardian  can  never  assign  his  trust ;  for  the 
trust  is  personal ;  and  if  he  die,  such  guardianship  ceases,  and 
cannot  be  perpetuated  by  his  will,  {b)  (1) 

(a)  1  Bl.  Com.,  46S ;  Oo.  Lit.,  W.  (d)  t  Atk.,  1. 

(1)  The  proyiBionB  of  this  statute  have  been  generally  adopted  In  the  United 
States,  with  the  exception  of  New  England,  and  the  same  powers  are  given  to  the 
guardian  that  he  possesses  under  the  English  statute.  Rev.  Stat  Mass.,  1835 ;  Slat 
New  Jersey,  1796;  Elmer's  Digest^  698;  Rev.  Stat  N.  T.,  Vol.  H,  p.  160;  1  Vir- 
ginia Rev.  Code,  240;  3  Stat  Ohio^  p.  1788 ;  Stat  of  Pennsjlvaaia.  Under  this 
^fitatute,  it  has  been  held  in  England,  that  a  father  might  dispose  of  his  childm 
bom  and  io  he  horn,  including  children  by  a  second  wife.  Ex  parte,  Earl  of  Ddiea- 
ter,  7  Yes.,  816.  It  is  said  that  the  power  of  such  testamentary  guardian  is  not 
determined,  though  the  infant  marry  before  he  or  she  beoc»nes  of  age.  t  Kentfs 
Com.,  324.  In  the  matter  of  Whittaker,  4  Joha  Gh.  Rep.,  380;  Roach  v.  Garvan,  1 
Yes.,  160.  Though  opposite  opinions  have  been  held.  Mendes  v.  Mendes,  1  Yea, 
89;  Jones  «.  Ward,  10  Terger,  160.  See,  also,  Mohawlc  Bridge  Company  p,  Utica 
and  Sdienectady  Railroad  Oompany,  6  Paige's  Rep.,  664 

The  Statute  of  Gar.  IL,  creating  a  new  kind  of  guardianship,  referred  to  in  tiie 
tezt^  giving  persons  power  to  appoint  guardians  over  their  infknt  children  by  wiU, 
has  been  adopted  in  New  Hampshire.  Baksh  «.  Smith,  13  N.  H.,  437. 

The  right  of  the  father  to  appoint,  by  his  last  wHI,  is  recognised  in  Vermont^ 
whether  such  diild  is  living  at  the  time  of  making  the  will,  or  is  bom  aAerwards. 
Com.  Stat  of  Yt,  1860,  p.  407,  sea  8. 

The  right  of  the  father  to  appoint  a  guardian  by  deed  or  will  is  also  conferred  by 
statute  in  New  York.  3  Rev.  Stat  of  N.  Y.,  6th  ed.,  p.  243. 
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6tli.  There  are  cases  where  a  minor  may  elect  his  guardian,  bj 
the  English  law.  This  is  when  he  has  no  other  guardian,  and 
none  was  appointed  b  j  will.  No  socage  lands  descended  to  him. 
There  would,  therefore,  be  no  guardian  by  socage ;  and,  if  there 
had,  he  was  fourteen  years  of  age,  or  has  arrived  to  that  age 
since.  There  b  no  guardian  by  nature ;  for  he  is  not  an  heir- 
apparent,  and,  consequently,  not  the  subject  of  such  guardian- 
ship. He  has  no  guardian  by  nurture ;  for  his  father  and  mother 
are  both  dead ;  and  this  kind  of  guardianship  can  be  exercised 
by  no  other  character,  except  a  father  or  mother.  The  infant 
may,  then,  elect  for  himselC  (a)  This  election  is  made  before  the 
ecclesiastical  courts,  by  the  infant's  declaring  in  court,  by  parol, 
his  election,  which  is  there  recorded ;  or  it  may  be  done  by  a 
writing,  lodged  in  such  court  The  court  has  power  to  reject  or 
sanction  the  choice  of  the  infant ;  and  will  reject  it,  if  the  court 
have  reason  to  believe  that  the  infant  has  chosen  an  improper 
person.  A  male  in&nt  cannot  elect,  until  he  has  arrived  to  the 
age  of  fourteen  years ;  for  then,  it  is  said,  he  arrives  to  the  age 
of  discretion.  And,  for  the  same  reason,  I  should  suppose,  a 
fismale  might  elect  at  the  age  of  twelve  years ;  for  then,  it  is 
said,  she  has  arrived  to  the  *  age  of  discretion ;  and  it  ^ 
seems  to  be  a  very  proper  time  for  her  to  be  imder  the  *-  ^ 
protection  of  some  discreet  person.  (1) 

7th.  OvardUma  art  often  appointed  by  Chancery. 

This  practice  was  unknown  to  the  common  law ;  but  began  to 
be  resorted  to  in  the  latter  part  of  the  reign  of  William  III. 
The  ground  on  which  this  court  have  assumed  this  power,  has 
its  foundation  in  the  regal  prerogative.  It  is  the  duty  of  the 
king,  as  parens  patriae  to  take  care  of  all  the  in£mts  within  the 
realm.  This  exclusive  care  is,  by  him,  delegated  to  the  chan- 
cellor, who,  with  propriety,  is  considered  paramount  guardian  to 
all  the  infimts  in  the  nation ;  and  all  othcor  guardians  are  subject 
to  his  controL    This  power  of  appointment  is  not  assumed  by 

<tf)  Oo.  Litt,  87, 80;  1  Vei.,  916. 

(1)  In  Vermont^  by  statute,  the  minor,  if  above  the  age  of  fourteen  jeara,  haa 
the  right  of  choosing  his  guardian,  subject  to  the  approval  of  the  probate  court 
Bev.  Stat,  Vt  1839,  p.  332. 
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the  courts  of  ohanoerj,  where  there  is  a  proper  guardian  already 
appointed.  This  court  has  not  only  power  to  appoint,  where 
there  is  no  guardian,  but  it  has  the  power  of  removal,  when  an 
improper  person  is  appointed,  or  becomes  such,  after  appoint- 
ment ;  (a)  and  this  power  it  exercises  over  every  species  of  guar- 
dians; and  it  is  no  objection  that  the  guardian  is  testamen- 
tary. (1) 

8th.  The  elementary  writers  seem  to  have  supposed  that  the 
ecclesiastical  courts  had  a  right  to  appoint  a  guardian.  It  is 
certain  those  courts  have  claimed  this  power  of  appointment  of 
a  guardian,  both  to  the  person  and  estate  of  the  in&nt  Their 
power  to  appoint  for  the  person  has  always  been  denied  by  the 
common-law  lawyers;  but,  as  to  their  power  to  appoint  a  guar- 
dian to  the  personal  estate  of  the  infant,  it  seems  to  have  been 
admitted  (&)  But  this  is  now  denied  by  the  later  authorities ; 
and,  of  course,  no  such  authority  exists  in  the  ecclesiastical 
courts.  (2) 

r*^l  «1  *  ^^^'  Guardianship,  ad  litem^  is  where  an  infant  is  made 
*-        ^  defendant,  who  has  no  guardian,  and  the  court,  before 

(a)  Co.  Lltt.,  80 ;  SBol.,  67»;  1  Br.  P.  Ca.,  664 ;  1  P.  WmB.,708;  8 Mod., 814  ;  9  ld.,t»; 
1  Ves.,  100. 

(5)  14VIii.,m;  8Keb.,886;  Bur.,  1406;  8Atk.,681. 


(1)  In  Vennonti  Massachusetts,  Connecticut,  and  several  other  of  the  TJnitad 
States,  the  power  of  appointing  guardians  is  lodged  in  the  probate  court  In  New 
York,  the  guardian  may  be  appointed  bj  the  Supreme  Court,  which  has  the  juris- 
diction of  the  old  Court  of  Chancery,  or  by  the  surrogate  of  the  county;  in  New 
Jersey,  the  orphaos'  court  or  the  surrogate ;  in  Ohio^  the  court  of  common  pleas ; 
and,  in  Pennsylvania,  the  orphans*  court  The  practice,  which  has  long  prevailed 
in  England,  of  appointing  guardians  by  the  Chancellor,  has  been  introduced  into  the 
United  States,  and  this  power  is  very  frequently  exercised.  1  John.  Ch.  Rep,  2S, 
99, 166.  It  is  in  chancery  that  the  general  jurisdiction  over  eveiy  guardian  stiU 
resides,  and  subject  to  its  snperintendenoe  and  controL  2  Kent's  Com.,  227. 

A  surrogate  has  jurisdiction  to  compel  the  guardian  of  a  minor,  appointed  by 
him,  to  account  as  to  the  estate  of  the  infant  And  the  accounting  to  which  the 
guardian  may  be  subjected  by  proceedings  before  the  surrogate  is,  not  only  a  state- 
ment of  hia  receipts  and  disbursements,  with  the  amount  of  the  trust-fund  stOl 
remaining  in  his  hands,  but  it  is,  in  addition  to  such  account  stated,  a  rendering  and 
giving  up  to  the  party  entitled  of  the  moneys  and  property  in  respect  to  which  the 
accounting  party  is  liable.  Seaman  «.  Duiyea,  11  N.  T.  (1  KermX  324. 

(2)  It  is  almost  unnecessary  to  say,  that  no  guardian  is  appointed  by  such  court 
in  the  United  States. 
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whom  the  suit  is,  appoint  one,  pro  hoc  vice,  (a)  The  oonrt  nerer 
appoint  a  guardian,  ad  liiem^  to  an  infant  plaintiff;  for  he  must 
Bue  by  his  guardian,  or  prochein  ami.  In  a  criminal  case,  no 
guardian  is  appointed,  ad  litem;  Uie  oourt  is  guardian  for  the 
accused  infant  In  Connecticut,  the  oourt  appoint  a  guardian  to 
the  accused.  (1) 

10th.  Bj  letters  patent,  a  guardian  has  been  appointed  for  all 
suits ;  but  the  court  has  power  to  appoint  only  for  the  suit  then 
depending  before  the  court  (i) 

(a)  Co.Utt.,»,&otol^oria6»68.  (»>  Oo.  Utt,  W,  note  M. 


(1)  The  cases  inyolvliig  a  cooBideration  of  the  powen  and  duties  of  a  guardiaB, 
oil  Mkm^  will  be  found  prinoipaUy  collected  in  a  note  to^ndge  BouTier's  edition  of 
Baoon's  Abridgement^  title  Guardian.  These  powers  and  duties,  being  regulated 
hf  the  common  law,  do  not  essentialljr  differ  in  the  several  States.  Larkin  v.  Mann, 
3  Paige's  Bep.,  27 ;  Wood  e.  Wood,  id.,  108 ;  Knickerbacker  «.  De  Freest,  id.,  304; 
id^  SOI;  id.,  85;  Boberts  v.  Stanton,  a  liunf.,  129;  Wills  v.  WmfVee,  2  id.,  842; 
Tomer  v.  Partridge,  3  Penn.  Bep.,  172.  Budi  guardian  has  not  authority,  bj  Tirtne 
of  hia  oflioe,  to  discharge  the  interest  of  a  witnesa.  Walker  v.  Fenin,  4  Y  t.  Bep^ 
523. 

A  guardian  ad  Utem  for  an  infant  over  fourteen  years  of  age  should  be  appointed 
on  the  application  of  the  infant  bj  petition ;  and  the  oourt  must  be  satisfied  that 
tiie  infimt  has  made  a  voluntary  nomination.  No  person  can  be  appointed  gnaidiaB 
on  his  or  her  ^>plioation,  and  witboat  the  infimt's  consent  E.  B.  *.  E.  0.  B.,  28 
Barls299. 

A  pordiase,  by  the  guardian  ad  lUem  of  infant  parties  to  a  partition  suit,  of  lands 
sought  to  be  partitioned  in  such  suit,  at  a  sale  thereof  by  a  referee,  which  purc^iase 
is  not  mnde  in  behalf  or  for  the  benefit  of  such  infants,  is  void.  Lefevre  v.  Larawif  , 
SS  BhI^  168. 

58 
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[*819]  ♦CHAPTER  IL 

Of  thx  Eihdb  or  Ouabdiakb  nr  CoNmcncur.    Of  ths  Powxb 

OF  ▲  COITBT  ox  ChANCKBT,  AXU  OF  SUBSOGATBS  OF  PbOB^TB 
COUBTS,  TO  APPOINT  AND  BEMOYB  GUABDIANS.  Of  THS 
RiOHT  OF  EUBCnON  OF  A  GuABDIAN  BY  THX  WaBDu  Of 
THX  €teABI>IAN'8  OIVIKO  BoND  FOB  THX  FAITHFUL  DiBCHABGX 

OF  HIS  Tbitst;  axd  hu  Liabujtt  to  aooouht  fob   thx 

IXFAXT^S  BsTATK. 

In  Connecticut,  there  is  no  guardian  bj  chivalry ;  nor,  indeed, 
in  the  Union.  Neither  is  there,  in  this  State,  any  goardian  by 
socage ;  for  kindred  of  the  deceased,  of  every  description,  can, 
in  some  events  inherit  any  estate,  of  which  he  died  tiie  proprietor. 
Neitiier  can  such  a  character  exist  in  the  Union,  only  in  those 
States  where  some  of  tiie  kindred  of  the  deceased  are  exduded 
firom  inheriting  in  any  event  There  is,  in  Connecticut,  no 
guardian  by  testament ;  neither  can  there  be,  in  any  State  in  the 
Union,  unless  there  is  a  particular  statute  for  this  purpose;  for 
such  a  guardian  is  wholly  unknown  to  the  common  law,  and 
was  introduced  into  England  by  the  statute  of  12  Car.  II,  which 
was  after  the  emigration  of  our  ancestors  into  this  country,  and 
never  considered  as  having  any  binding  force  here.  No  eccle- 
siastical court  in  the  Union  pretends  to  possess  the  power  of 
appointing  guardians.  The  courts  of  chancery  never  appoint  a 
guardian  in  Connecticut,  or  claim  the  power  of  removal  There 
can  be  no  guardian  by  nurture,  in  tiie  United  States ;  for  no 
r»49m  P®^^^^  ^  ^  subject  of  this  but  a  child  who  *  is  not  an  heir- 
^  ^  apparent ;  and,  in  these  States,  all  the  children  are  heirs- 
apparent 

The  only  guardians  known  in  Connecticut^  are,  1st  Guardians 
by  nature.  2d.  Guardians  by  the  appointment  of  a  court  of  pio- 
bate.    8d.  Guardians,  ad  litem. 

A  guardian  by  nature,  in  this  country,  differs  widely  from  such 
guardian  in  England.  In  that  country,  it  extends  only  to  the 
eldest  male  child ,  he,  alone,  being  heir-apparent    In  this  ooun- 
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try,  it  extends  to  all  thechildren,  males  and  females ;  for  all  of 
ihem  are  heirs-i^parent.  His  authority  there,  is  over  the  person 
only;  bat  here,  it  is  also  over  the  estate.  It  is  no  uncommon 
thing  in  England,  for  a  court  of  chancery  to  appoint  such  guar- 
dian to  the  whole  estate.  The  same  powers  of  removal  of  any 
guardian,  as  are  ezerdsed  in  England,  in  a  court  of  chancery ; 
in  Connecticut,  belong  to  the  court  of  probate.  If  a  hXher  be 
living,  he  is  guardian  by  nature  to  his  child,  until  he  is  twenty- 
one  years  of  age ;  but  he  is  liable  to  be  removed  by  An^  court  of 
probate,  as  to  his  estate,  but  not  as  to  his  person.  If  the  father 
die,  the  mother  is  guardian  by  nature,  to  her  minor  children, 
both  males  and  females.  But  the  mother  is  not  in  the  same 
situation  as  the  &ther:  she  has  no  right  to  the  personal  services 
of  her  children,  only  when  she  maintains  them.  If  they  have 
property  of  their  own,  they  are  to  be  maintained  from  that  The 
mother  has  no  right  to  the  person  of  her  child,  as  the  father  has. 
The  court  of  probate  may,  therefore,  remove  her  from  this  guar- 
dianship, as  well  as  from  the  guardianship  of  his  estate ;  and 
this  is  done  by  appointing  another  guardian.  I  know  that  it  has 
been  said,  that  she  cannot  be  removed  from  her  guardianship  of 
females;  but  I  know  of  no  law  or  usage  that  warrants  that 
idea.  (1) 

(1)  Sabstantuyij  the  Mme  provteons  for  the  ftppointiiient  and  removal  of  gfoaar^ 
diaas  exist  in  Vermont  Bey.  Stat  Vt,  1839.  See,  alao^  2  Kent's  Ooul,  233 ;  and 
mnte^  chap.  It  and  notee. 

The  appointment  of  a  gnardiaa  by  a  surrogate  is  to  be  deemed  valid  until  reversed, 
and  while  the  chUd  is  in  the  custody  of  Its  general  guardian,  dulj  appointed  bj 
the  surrogate,  it  cannot  be  deemed  under  illegal  imprisonment  or  restraint  merely 
from  the  guardian's  refiisal  to  deliver  such  child  to  his  mother.  A  court  of  equity 
poMossos  a  controlling  and  superintending  power  over  all  guardians  whether  tes- 
tamentaiy  or  appointed  by  the  surrogate.  And  it  will  exercise  that  power  by  tak- 
ing the  ward  from  the  guardian  and  delivering  it  to  its  mother  or  some  other  person, 
whenever  the  interest  of  the  ward  requires  it  People  v.  Wilcox,  33  Barb.,  178. 

Ho  person,  on  strict  legal  right,  can  claim  to  be  appointed  as  the  guardian  of 
aaoCher,  but  vrith  the  exception  of  certain  legal  disqualifications,  the  appointment 
is  left  to  the  discretion  of  the  Judge  of  probate.  But  the  statute  authorizes  an  i^peal 
from  the  decree  by  any  one  aggrieved  thereby,  and  the  next  of  kin  or  heir  presump* 
tive  of  the  ward  may  be  aggrieved  within  the  provision  of  the  statute,  and  may  law- 
fbDy  take  an  appeal  fit)m  such  decree.  Whether  the  appointment  by  the  judge  of 
probate  vras  of  a  suitable  person  for  the  trust  is  a  fiust  to  be  detennined  by  the  pre- 
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When  there  is  a  mother,  it  is  not,  of  course,  the*  doty  of  the 
court  to  appoint  a  guafdian ;  for  she  will  remain  guardian, 
^  ^  until  one  is  appointed ;  but  if  there  be  no  &ther  *  or 
mother,  it  is  the  duty  of  the  court  to  appoint  a  guardian;  for 
there  is  no  such  usage  that  the  next  of  kin  is  guazdian.  K  the 
infant  be  under  the  age  of  cboosmg  a  guardian,  (which,  by  our 
statute,  is  fourteen  years  of  age  in  males,  and  twelve  in  finnaleB,) 
the  court,  without  any  process  to  call  the  infant  before  it^ 
appoints  a  guardian.  If  the  infant  has  arrived^  as  before  men- 
tioned, to  the  age  of  choice,  the  coar(  issues  a  summons  to  call 
him  before  the  court,  to  elect  a  guardian.    If  the  in&nt  neglect 


siding  judge  of  the  appellate  court,  on  the  evidence  before  hint  Lnnt  v.  Aubenfli 
39  Maine,  392.  Wlien  a  child  has  been  duly  surrendered  bj  its  fiitiier  and  natural 
guardian  to^  charitable  institution  pursuant  to  the  charter  of  said  institution,  by  an 
instrument  in  writing,  signed  by  the  father,  such  surrender  will  not  be  superseded 
and  rendered  inoperative  and  void  by  a  subsequent  order  of  the  surrogate  appoint- 
ing an  individual  the  general  guardian  of  the  infant.  People  v.  Kearney,  31  Barbi, 
430. 

An  infant  can  maintain  an  action  for  use  and  occupatioD,  although  he  has  a  gen- 
eral guardian.  Porter  v.  BleUer,  17  Barb^  149,  and  cases.  The  act  of  1832  of  Penn- 
sylvania provides,  that  "  no  executor  or  administrator  shall  be  admitted  or  appointed 
by  the  orphan^s  court,  guardian  of  a  minor  having  an  interest  in  the  estate  under  the 
care  of  such  executor  or  administrator."  Held,  not  necessary,  that  the  land  devised 
to  the  minor  should  be  placed  under  the  care  of  the  executor,  in  order  to  his  being 
disqualified  for  appointment  as  guardian  of  the  minor.  Sensemen's  Appeal,  21 
Penn.,  331.    See,  also,  Sawyer  v,  Knowles,  33  Maine^  208. 

A  guardian  of  an  idiot^  appointed  in  another  state,  is  but  the  guardian  of  the  per- 
son and  estate  of  the  idiot  withm  that  state.  Rogers  v.  McLean,  31  Barb.,  304. 

Proceedings  for  the  sale  of  the  real  estate  of  a  decedent^  are  regarded  as  hostile 
to  the  heirs,  and  the  sale  of  real  estate  to  pay  debts,  by  virtue  of  a  surrogate's 
order,  under  the  statute,  is  void  as  to  infant  heirs,  for  whom  no  guardian  has  been 
appointed.  Schneider  v.  ICcFarland,  2  Gomst,  469.  The  Surrogate  should  have 
appointed  a  guardian. 

In  Ohio,  it  is  held  that^  the  record  of  a  settlement  of  a  guardian  with  the  Judge 
of  Probate,  concludes  the  guardian,  but  not  the  ward.  Davis  v.  Ford,  Wright,  200. 

In  the  case  of  State  v.  Humphreys,  (Y  Ohio  Rep.,  part  1,  223,)  it  was  held  that,  a 
suit  oould  be  maintained  on  the  bond  of  a  guardian,  without  first  having  liquidated 
the  account  with  the  principal ;  but  no  action  can  be  sustained,  while  the  relation 
subsists.  1  Ohio  Rep.,  part  2,  104;  2  P.  Williams,  119. 

The  action  of  account,  after  the  termination  of  a  guardianships  may  be  sustained 
in  the  courts  of  common  law,  unless  the  guardian  has  accounted  in  the  Probate 
Oourt  Field  and  Wife  v.  Torrey,  1  Yt,  372 ;  2  P.  Williams,  119. 
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or  Tefhae  to  elec^  the  court  appoints  a  guardian.  If  the  infant 
elect  a  proper  person  in  the  opinion  of  the  court,  such  person  is 
appointed  guardian;  but  the  infant's  choice  is  not  conclusive 
upon  the  court  For,  if  the  person  chosen,  in  the  opinion  of  the 
court,  be  an  improper  person,  the  court  will  reject  him ;  and  if 
the  infant  will  not  choose  a  proper  person,  the  court  appoints 
one.  The  same  method  may  be  pursued,  where  the  mother  is 
living ;  but  I  never  heard  of  an  instance,  in  which,  if  the  child 
chose  the  mother,  his  choice  was  not  sanctioned  by  the  court 
An  infimt  ward,  having  no  &ther,  may  live  where  he  pleases  with 
his  guardian ;  and  cannot  be  removed  to  his  place  of  settlement ; 
but  gains  no  settlement  where  he  lives  with  his  guardian.  But 
if  the  father  be  living,  and  guardian,  he  will  gain  a  settlement 
wherever  his  liGtther  gains  one.  (1) 

When  the  court  appoints  a  guardian  to  an  inlEant,  under  the 
age  of  choice,  the  in&nt,  when  he  arrives  at  that  age,  (and,  I 
presume,  at  any  after  time,)  may  appear  before  the  court  of  pro- 
bate, and  choose  a  guardian,  which  choice  will  be  sanctioned,  or 
not,  as  the  discretion  of  the  court  shall  direct  But  if  no  choice 
be  made,  the  guardian  first  appointed,  remains  guardian  until 
the  ward  arrive  to  the  age  of  twenty-one  years.  (2)  r«Q99T 

*  The  guardian,  appointed  by  the  court  of  probate,'-        ■' 

(1)  See  note  to  page  45S. 

(2)  The  right  of  the  infant  to  elect  a  goardian  at  the  age  of  fourteen,  exists  hy 
tfaie  common  Uw,  and  in  moat  if  not  all  of  the  United  States.  In  Ohio,  it  is  said 
that  the  power  of  the  guardian  over  a  minor  female,  expires  when  she  arrives  at 
the  age  of  twelve  years ;  and  if  he  sell  her  land  after  she  arrive  at  that  age,  with- 
out any  new  appointment  under  an  order  of  court,  such  sale  is  void,  for  the  court 
have  no  jurisdiction.  Perry*s  Lessee  v.  Brainard,  11  Ohio  Bep^  44i;  liaxom*B 
Leseee  v.  Lowiy,  12  Ohio  Sep.,  195. 

The  infant  may,  when  he  arrives  at  fourteen  years  of  age,  or  afterwards  appears 
in  court,  and  choose  another  g^uardian  with  the  sanction  of  the  court,  where  the 
court  has  appointed  him  a  guardian  before  he  was  fourteen.  But  he  cannot  super- 
sede his  guardian  so  diosen  by  a  new  one  when  his  fancy  dictates.  Lee*s  Appeal, 
27  Penn^  229.  See,  also,  B.  B.,  v.  E.  0.  B.,  28  Barb.,  299.  And  the  surrogate  has 
power,  not  only  to  ascertain  the  quantity,  quality  and  condition  of  the  ward's 
property,  and  the  balance  due  him  fh>m  the  former  guardian,  but  to  decree  and 
adjudge  the  time  when  the  person  to  whom  and  the  manner  in  which  the  same  shaU 
be  paid  or  delivered  over.  Seamen  «.  Duryea,  10  Barb.,  638 ;  a  C,  11  IT.  T.  (1 
Kern.),  324. 
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must  giT6  bonds  fbr  the  faithful  discharge  of  his  trosti  proyided 
the  infimt  has  anj  estate;  and  is  liable  to  aoooont  before  the 
ooort  of  probate,  both  before  and  after  his  goardianship  has 
terminated.  (1) 

At  common  law,  he  is,  also,  liable  to  an  action  of  account^ 
brought  by  the  minor,  before  the  oommon«law  courts,  after  he 
has  arrived  at  the  age  of  twenty^one  years,  (a)  This  action,  by 
ihe  ward,  is  yet  in  use  in  Connecticut ;  but,  in  England,  the 
practice  has  been  for  a  long  time,  for  the  ward  to  file  a  bill  in 
chancery,  calling  the  guardian  to  an  account;  and  the  oonrt 
takes  jurisdiction  of  this  matter,  on  the  ground  that  a  guardian 
is  a  trustee;  and  a  court  of  chancery  will  always  enforce  the 

<«)  Co.  lit.,  81. 


(1)  Bey.  SUt  yt,  1839;  2  Bey.  Stat  New  York,  160;  ICaas.  Bey.  Stat,  1835. 
In  fiaDoerf  the  practioe  is  to  lequire  a  master's  report^  i^proring  of  the  seeoii^ 
oflbred  by  the  guardian  before  the  eonrt  will  appoint  2  Kent's  OooLf  227. 

In  North  Carolina,  by  the  act  of  1762,  the  bond  should  be  made  to  the  jostioei 
present  in  the  oourti  granting  the  guardianship.  Justices  e.  Wilson,  2  Dey.,  6.  la 
New  York,  the  guardian  is  appointed  by  the  surrogate's  oourt,  to  which  court  the 
bond  is  executed.  In  Mar^and,  by  the  act  of  1798,  by  tiw  orphsns'  oooit 
Glarke  v,  Bonnell,  8  Oill  dt  Johns.,  111. 

The  bond  giyen  by  a  guardian  fai  New  York,  under  the  act  of  1815,  ouBOtbe 
sued  until  proceedings  for  an  account  haye  been  had  against  the  guardian,  in  ehtii- 
oery.  Salisbury  v.  Ysn  Hoesen,  3  Hilt,  77. 

Whereas,  in  Tennessee,  suit  may  be  brought  npon  the  bond,  and  the  snretiM 
reached,  before  prooeedhigs  haye  been  had  against  the  guardian,  and  the  aiaomit 
due  the  ward,  ascertained  by  a  decree.  The  Justices,  Ac,  e.  Willis,  3  Yerg.,  461; 
Foster  v.  Maxey,  6  Yerg.,  224^ 

Where  the  guardian,  haying  giyen  one  bond,  and  the  ward  haying  reoelTed  a 
legacy  calling  for  a  larger  penalty  in  the  bond,  giyes  a  second  bond,  the  fint  and 
second  bondsmen  are  co<sureties  snd  compellable  to  contribute  in  propottioD  to 
their  respectiye  bonds.  Loring  v.  Bacon,  3  Cush.,  466. 

In  an  actioD  upon  the  oflBdal  bond  of  a  general  guardian  brought  against  tfas 
principal  and  surety,  in  which  a  part  of  the  breaches  assigned  are  the  fraudoleDt 
acts  of  the  guardian  in  proceedings  instituted  by  him  for  the  sale  of  bis  waid*! 
real  estate,  proceedings  had  before  the  surrogate  for  the  remoyal  of  the  goardin 
and  the  judgment  roll  in  the  action  brought  by  the  wards  against  audi  gusrdian 
and  others,  in  which  action  it  was  adjudged  that  the  proceedings  for  the  sale  of 
Ihe  ward's  real  estste  were  ftaudulent  and  yoid,  and  were  set  aside,  are  not  com- 
petont  eyidence  against  the  surety  to  proye  the  guardian's  misconduct ;  the  sorotf 
bemg  neither  a  party  nor  a  priyy  to  those  proceedings^  and  not  being  aifededl^ 
them.  Clark  v.  Montgomery,  23  Barb.,  464. 
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fidihfiil  diflctiaTge  of  a  trust  In  this  court  the  guardian  is  ex- 
amined,  under  oath ;  and  is  compelled  to  produce  books,  and 
other  written  documents,  that  may  lead  to  a  thorough  investiga- 
tion of  the  case  and  a  just  decision  of  the  controyersj;  (a)  and 
this  court  will  compel  the  guardian  to  account  annually,  if  there 
be  any  apprehension  of  fiEolure  on  the  part  of  the  guardian.  (1) 
In  Connecticut,  it  is  not  usual  to  file  a  bill  in  chancery,  but  to 
bring  an  action  of  account :  but  I  can  see  no  objection  to  such 
a  practice,  if  the  case  should  arise  where  the  action  of  account 

<«>  IBL  Oooi., 488;  t Bic, 919^  097;  Co.  Lit. 88. 


(1)  Rari  of  Pomfret  v.  Lord  Windsor,  2  Yea.,  484.  If  the  proper^  of  the  wud 
is  destr^jed  through  kiOTitaUe  aoddent^  the  guardian  will  not  be  chargeable  with 
the  hMB.  8  Co.  Bem  84.  But  the  oourt  will  use  diligence  in  protecting  the  inte- 
rests of  the  inlknt  Jenkins  v.  Walter,  8  Qill  k  John.,  218 ;  Say's  executors  e.  Bames» 
4  Serg.  a  Bawle,  114. 

IgBomioe  of  duty  on  the  part  of  ^e  guardian,  trough  whidk  the  interests  of 
tiie  minor  have  suifered,  is  within  the  definition  of  misconduot,  and  is  ground  ibr 
his  lemovaL  Nicfaoisan's  Appeal,  20  Penn.,  50. 

The  guardian  being  considered  merely  an  ofBoer  of  the  courts  win  be  at  all  thnet 
liaUe  to  account  ih  re  Burice,  1  Ball  a  Beat,  74. 

And  a  guardian  is  held,  to  be  bound  bj  the  oorenant,  in  a  oonTejance  of  his 
ward's  real  estate.  Whithig  v.  Dewey,  16  Pick.,  428.  And  hdd,  also^  liahle  ob 
pramiflsory  notes  giyen  as  guardian,  f  orster  v.  Fuller,  6  Mass.,  68. 

A  settlement  between  guardian  and  ward  soon  after  the  latter  beccmies  of  age^ 
and  before  importunity  exists  to  become  familiar  with  the  condition  of  the  estate^  is 
to  be  regarded  with  a  jealous  eye.  Courts  wiU  not  allow  such  transactions  to 
stand,  nnleas  the  drcumstanoes  demonstrate,  in  the  highest  sense  of  the  term,  full 
deliberation  and  good  fidth.  Hawldn's  Appeal,  32  Penn.,  263.  If  the  guardian,  Ia 
the  settlement  of  his  account,  omit  an  entire  item  which  he  ought  to  have  credited 
to  his  ward,  that  settlement  will  not  protect  him  from  liability  in  his  next  settle- 
Bent  to  account  for  sudi  item.  Starett  e.  Jameson,  29  Maine,  604.  And  a  release 
hf  a  ward  withbi  four  months  after  becoming  of  age,  and  a  subsequent  oonflrmation 
of  the  guardianship  account  and  payment  of  the  balance^  are  no  bar  to  a  bill  of 
foriew  to  charge  the  executors  of  the  guardian  with  an  item  omitted  from  the 
aooount  Stanley's  Appeal,  8  Penn.,  431.  See,  also^  Neisley's  Appeal,  8  ibid.,  467. 
Ooardians  are  liable  for  willful  default  or  gross  negligence;  but  they  are  allowed 
the  ezerdse  of  reasonable  discretion  and  prudential  care  in  managing  the  proper^ 
of  their  wards.  Therefore  were  a  guardian  permitted  the  rents  of  a  small  property 
to  be  receiyed  by  the  widow  and  the  share  of  the  ward  in  the  rents  to  be  applied 
by  her  to  the  mabitenance  and  education  of  the  ward,  who  was  her  son,  and  was 
wsiding  with  her,  the  guardian  is  not  accountable  to  the  ward  for  the  renta^  tha 
said  rents  being  not  an  unreasonable  prorision  for  the  purpose.  Byster's  Appaa^ 
16  Penn^  372. 
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would  not  be  as  ezAennrelj  remedial  as  a  bill  in  chanceiy. 
There  are  not^  it  must  be  admitted,  as  strong  reasons  for  going 
into  chaneeiy  heroi  as  in  England ;  for  our  statnte  has  rendered 
the  action  of  acoount  more  remedial  and  less  perplexed  than 
this  action  is  at  common  law.  Whenerer  a  gnardian  is  sued  as 
baiM|  his  appointment  as  guardian,  and  his  nndertakiDg  the 
tmsti  is  soflSMsient  evidence  to  warrant  a  judgment  of  quod  oom- 
puAd  against  him.  The  case  then  goes  before  auditors  who  ha^e 
power  to  summon  Ihe  parties  before  them ;  and  if  Ac 
'-  ^  guardian  do  not  appear,  the  auditors  may  render  *  jadg- 
mmit  against  him  for  the  whole  demand  of  the  plaintiff,  without 
any  investigation  of  the  demand ;  and  if  he  do  appear,  he  must 
answer  upon  oath,  to  all  sueh  interrogatories  as  are  put  to  him; 
and  if  he  refuse  to  do  this,  the  auditors  may  imprison  him  A 
court  of  chancery  in  England  can  compel  a  guardian  to  acconnt 
as  often  as  the  court  chooses.  («)  A  court  ci  chancery  in  Eng- 
land, and  the  court  of  probate  in  Connecticut,  in  the  exercise  of 
their  powers  of  removal,  will  remove  a  guardian  for  any  abose 
of  the  person  of  the  ward,  as  well  as  for  misconduct  respecting  his 
estate ;  also  when  any  event  renders  him  incompetent  to  manage 
the  concerns  of  the  wud,  as  lunacy,  gross  intemperance,  or  other 
profligate  immorality,  or  bankruptcy:  (P)  but  they  will  never 
remove  a  man  whose  character  for  integrity  is  fair,  merely  on 
the  ground  that  he  is  probably  in  fieiiling  circumstances,  if  he 
will  find  surety  to  secure  the  interest  of  the  ward.  In  Oonneo> 
ticut,  such  surety  is  unnecessary,  if  the  bond,  given  for  thefidth- 
fill  discharge  of  his  trust,  remain  good.  (1) 

(c>  »  Mod.,  177;  %  Bae.,  f». 

(6)  t  P.  W.,  70S;  1  Vm.,  160;  1  Silk.,  44;  i Vod.,  177.' 


(1)  %  Kent's  Oom.,  339.  In  Vermont^  •Ithongfa  the  courts  of  probate  hsvs  powsr 
to  reoMrre  a  gaardisn,  jet  their  prooeedings  in  this  behalf  are  subject  to  the  reriiioa 
of  a  higher  court  Pe|iper  e.  Stone,  10  Vt  Bem  437.  There  are  some  ads  wiilGlii 
ipmfmbh^  extrngnish  the  power  of  the  guardian,  as  for  instance^  the  marriage  of  s 
/pneMJegoaidiaiL  Fbiiltff  «&  «.  Torr^,  7  Vt  Bepn  373. 
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•CHAPTER  IIL  [*824] 

Of  thb  PARncnuLB  Duty  of  a  Fatheb,  when  Guardian  ;  and  of 

THS    MOTHBB,  WHXN  GUARDIAN.    Of  THS    MaKNEB    IN    WHICH 
IHS  GXTABDIAN  MUST  MANAGE  THE  ESTATE  OF  THB  WabD. 

No  guardian  is  bound  to  maintain  his  ward  at  his  own  expense, 
exoept  when  he  is  a  &ther ;  but  whatever  expense  he  is  at  for 
the  ward's  maintenanoe,  the  guardian  shall  be  reimbursed  out 
of  the  ward's  estate.  If  the  &ther  be  guardian,  he  must  support 
his  child,  if  of  sufficient  ability ;  but  he  is  not  bound  to  gire  him 
an  expensive  education :  but  if  he  do,  it  is  not  uncommon  for  a 
court  of  chancery  to  allow  the  &ther  a  reward  out  of  the  ward's 
estate.  This,  however,  will  depend  upon  the  circumstances  of 
the  fsither.  If  he  be  a  man  of  wealth,  and  the  education  ia  not 
more  expensive  than  is  correspondent  with  his  circumstances,  and 
such  a  one  as  in  that  respect  it  was  proper  for  him  to  have  af- 
forded to  his  child,  if  his  child  had  been  destitute  of  property ; 
the  court  will,  in  such  case,  make  no  allowance  to  him  out  of  the 
ward's  estate.  It  is  not,  therefore,  a  matter  of  course,  that  an 
allowance  will  be  made  to  the  father  in  sueh  case.  The  safest 
way  for  such  a  guardian,  is  for  him  to  apply  to  chancery  in  the 
first  instance,  and  procure  the  sanction  of  that  court  for  the  ex- 
penditures he  is  about  to  make,  (a)  If  the  mother  be  the  guar- 
dian,  by  nature,  there  is  no  obligation  on  her,  when  her  ward 
has  estate  sufficient  to  maintain  him :  her  expenditures  for  main- 
tenance and  education  will  be  allowed ;  and  whatever  chancery 
does  in  these  respects,  *  I  apprehend  may  be  done  in  r^ooiti 
Connecticut  by  the  court  of  probate.  (1) 

(«)1  Br.  In  On.,  391;  1  Vm^160;  iVent.,8Si;  tVer.,19r,ld.,fl55;  tAtk.,8W. 


(1)  The  aUowanoe  to  the  father  of  a  sam  out  of  the  ward's  estatei  in  payment  of 
hia  support  of  the  ward,  seems  to  be  entirely  discretionary  with  the  court  of  chan- 
oeij  or  the  probate  court ;  and  in  the  exercise  of  this  discretion,  they  wiU  have 
reference  to  the  estate  of  the  ward,  and  the  circumstances  of  the  lather.  It  is  said 
in  the  text^  that  if  the  mother  be  the  guardian  by  naturci  there  is  no  obligation  of 
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Wlien  anj  monej  is  paid,  which  is  dae  on  a  mortgage,  an 
iofiuit  mortgagee  maj  recomrej,  and  the  oonvejanoe  is  valid,  oa 
the  principle  that  such  inJEeint  is  compellable  in  equity  to  reoon- 
vey ;  and  if  he  do  that  without  compulsion,  which  he  is  compell- 
able to  do,  it  shall  be  deemed  valid,  (a)  So,  too,  his  deed  of 
partition  is  valid  on  the  same  ground.  In  Connecticut,  by  sta- 
tute, his  guardian  is  empowered  to  convey,  in  both  those  cases: 
but  this  provision,  I  apprehend,  does  not  proceed  upon  the  groond 
that  such  conveyance  by  a  minor  would  be  invalid ;  but  it  was 
enacted  to  extend  the  remedy.  It  would  often  happen,  that  the 
infimt  mortgagee,  or  infant  tenant  in  common,  was  of  such  tender 
years,  that  he  could  not  perform  the  corporal  act  of  executing  a 
deed ;  and  the  reason  whyit  should  be  done,  was  as  obvious  in 
such  case,  as  where  he  could  execute  a  deed.  (1) 

It  is  a  principle  that  the  guardian  is  not  to  reap  any  benefit 
from  the  u^  of  the  ward's  money,  (b)  Jf  any  benefit  have  been 
received  from  the  use  of  the  ward's  money,  the  ward  is  to  receiye 
that  benefit  If  the  guardian  should  pay  a  debt  due  from  the 
ward,  by  a  compromise  with  the  creditor,  with  a  sum  smaller 
than  the  debt,  the  ward  must  have  the  benefit  of  such  compro- 

(ii)ftBnr.,17f4.  (»>  i  Comj.,  S» ;  i  C^l  Ca.,  146. 


ihifl  kind  upon  her,  when  the  ward  is  poBsessed  of  saffioieiit  estate  for  its  maintea- 
anoe.  This  may  he  tnie^  thou^^  it  has  heen  held  that  the  presumption  arisiog  ftom 
the  mother*s  maintenaooe  of  her  diild,  is,  that  such  maintenance  is  intended  ii  a 
gifli  and  the  drcumstanoea  of  the  mother's  having  no  property  of  her  own,  and  of 
the  chad*8  haying  an  estate  and  guardian,  are  not  sufficient  to  rebut  the  preeomp- 
tion.  Cummings  •.  Cummtngs,  8  Watts*  Rep.,  367. 

It  is  the  duty  of  the  general  guardian  of  an  infant  to  provide  for  the  soppoi^ 
mainteoanoe  and  edaoation  of  the  infant  out  of  his  estate,  notwithstanding  the  in&nt 
has  a  father  living,  provided  the  fiUher  is  poor  and  unable  to  support  him.  C3aric «. 
KontieomeTy,  23  Barb.,  464.  A  guardian  is  entitled  to  credit  for  moneys  advanced 
to  his  ward  to  enable  him  to  complete  a  medical  education.  Smith's  Appeal,  30 
Fenn.,  39T.  But  when  a  guardian  advances  money  out  of  his  own  podcet  for  the 
eraction  of  buildings  upon  the  land  of  his  ward,  without  the  order  of  the  oonrti  he 
eaDBOt  recover  the  amount  fh>m  his  ward.  Haasard  v.  Bowe,  11  Barb.,  23. 

(1)  This  power  of  the  guardian  to  convey  seems  to  be  entirely  unneoessaiy,  for 
it  is  wen  established  that  the  infknt  may  dischaige  a  mortgage  upon  ftill  payment 
of  the  mortgage-debt.  2  Kent's  Com.,  342.  So,  being  a  tenant-in-oommon,  he  is  by 
law  capable  of  making  a  reasonable  partition.  Barrington  v.  Clarke^  2  Fenn.  Bep^ 
116. 
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miae.  vThe  gaardian  ought  to  put  out  the  ward's  money  at 
interest^  if  he  can ;  and  if  he  do  not  (as  the  presumption  is  that 
he  can  do  it),  he  must  show  that  he  could  not  K  he  putthe 
ward's  property  in  the  public  funds,  or  at  private  interest,  the 
guardian  discharges  his  duty,  unless  he  is  guilty  of  negligence 
by  placing  it  in  the  hands  of  an  improper  person.  (1) 


(1)  The  offloe  of  a  guardian  is  one  of  obligation  and  datj,  and  not  of  speculation 
and  profit  3  Kent's  Gobl,  229.  He  is  appointed  to  keep  his  ward's  Ibnda  saM^, 
and  to  render  them  prodactive;  and  if  he  fails  to  invest  them  profitably  when  he 
can  do  80^  he  is  to  be  charged  with  interest  Armstrong  •.  Miller,  6  Ohio  Bep.,  IIS  ^ 
Baker  v,  fiichards,  8  Serg.  &  Bawle,  12.  The  court  of  chancery  is  always  watchful 
of  the  interests  of  its  wards:  it  will  give  them  one  year  after  they  become  of  ago 
to  examine  the  accounts  of  their  guardians,  and  the  guardian  will  not  be  entitled  to 
a  diadiarge  before  the  expiration  of  that  time. 

The  guardian  will  be  charged  with  interest  for  all  funds  in  his  possession,  a  rea- 
sonable time  being  allowed  for  investment  Kane  v.  Karr,  6  Bana  (Ky.)  Bep.,  3. 
And  it  was  further  held,  in  this  case,  that  he  would  not  only  be  chaigeable  with 
interest  on  the  principal,  but  on  the  interest  received  by  him  and  not  appropriated 
to  the  support  and  education  of  the  ward;  and  periodical  reets  were  adopted  for 
compounding  the  interest    These  rests  were  not  longer  than  two  years. 

But  in  Mississippi,  Hendridcs  •.  Huddleston,  5  Smedes  ft  Marsh,  422,  it  was  held 
that  a  guardian  is  not  chargeable  with  interest  for  money  in  his  hands,  unless  he 
has  consented  to  take  the  money  at  interest,  or  unless  it  has  been  loaned  out  at 
interest  under  the  direction  of  the  court 

In  Missouri,  under  the  Spanish  laws,  it  appears  that  a  guardian  might  purchase 
the  Unds  of  his  ward,  by  permission  of  the  judge.  McNair  v.  Hunt,  5  Mo.,  300. 

A  guardian  without  funds  in  his  hands  may  lawfully  become  the  purchaser  for 
his  own  use  of  his  ward^s  real  estate,  sold  by  the  sheriff  under  a  Judgment  against 
the  personal  representatives  of  the  ward^s  ancestor.  Chorppenning*s  appeal,  32 
Penn^  316.  A  purchase,  by  a  guardian  ad  Utem  of  infant  parties  to  a  partition 
suit,  of  lands  sought  to  be  partitioned  in  such  suit,  at  a  sale  thereof  by  a  referee^ 
which  purchase  is  not  made  for  the  benefit  or  in  behalf  of  such  infants,  is  void. 
Lefevre  v.  Laraway,  22  Barb.,  168.  Where  an  administrator  is  permitted  by  the 
guardians  of  minor  children  of  the  intestate  to  receive  the  rents  of  real  estate^ 
whether  expressly  authorized  to  do  so  or  not,  the  guardians  are  liable  to  account 
for  the  same  to  the  wards.  Wills'  appeal,  22  Penn.,  325.  It  is  the  duty  of  a  guar- 
dian to  get  possession  and  control  of  his  ward's  personal  property,  and  the  rents 
and  profits  of  his  real  estate ;  to  keep  and  protect  the  same ;  to  keep  it  invested, 
and  to  render  a  just  and  time  accouut  thereof  on  the  ward's  becoming  of  age. 
White  e.  Parker,  8  Barb.,  48.  An  investment  by  a  guardian  or  other  trustee,  unless 
authorized  by  the  deed  of  trust  or  by  law,  in  the  stock  of  an  incorporated  company, 
is  at  his  own  risk,  even  though  persons  generally  considered  men  of  prudence  have 
made  similar  investments.  Worrell's  appeal,  23  Penn.,  44.  And  an  investment  in 
bank  stock  of  his  ward's  money  by  a  guardian  in  his  own  name^  though  personally 
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The  guardian  has  no  authority  to  purchase  real  property  for  the 
ward,  with  the  ward's  money.  If  he  do,  the  ward,  when  he 
arrives  at  the  age  of  twenty-one  years,  may  elect  to  take  the 
r*^9tn  ^^^  ^^  '^^J  refuse  to  take  them,  and  demand  *  his  money, 
*-  -  with  interest;  and^in  the  last  case,  chancery  will  consider 
the  ward  as  trustee  of  the  lands  for  the  guardian,  and  will  direct 
the  isfwi.  to  convey  the  lands  to  the  guardian,  (a)  (1)  If  the 
guardian  should  put  the  ward's  money  into  trade,  the  ward,  when 
he  arrives  of  age,  may  demand  his  money  with  interest,  or  may 
elect  to  have  the  profits  of  the  trade,  {b)  This  right  of  election 
dies  with  the  ward ;  for,  if  he  should  die  without  making  an 

(a)  Ver.,  435.  (ft)  Vm..  e». 


authorized  to  invest  in  bank  atock,  makes  himself  liable.  Stanley's  appeal,  8  Penn. 
431:  see,  also,  ^utchinson  v.  Hutchinson,  19  Yt,  437.  A  note,  taken  by  a  guar- 
dian upon  a  loan  of  his  ward's  money,  and  payable  to  the  ward  or  bearer,  may  be 
retained  by  the  guardian  as  his  own  property  or  transferred  to  a  third  person,  and 
the  amount  otherwise  accounted  for,  or  the  guardian  become  a  debtor  for  the 
amount  to  his  ward.  Fletcher  v.  Fletcher,  29  Vt,  98.  A  guardian  can  be  protected 
only  in  an  investment  of  his  ward's  money  in  real  or  government  securiHea^  without 
the  authority  of  the  court  Ackerman  v.  Emott,  4  Barb.,  626. 

A  guardian  should  keep  his  ward's  property  separate  from  liis  own ;  otherwise 
he  will  make  it  his  own  so  far  as  to  be  accountable  for  its  loss.  White  «.  Parker,  8 
Barb.,  48.  One  guardian  remaina  liable  for  assets  which  were  pnoe  in  his  hands, 
but  which  he  had  voluntarily  delivered  over  to  his  co-guardian.  Clark's  Appeal,  18 
Penn.,  176. 

(1)  It  has  been  intimated,  and  in  one  or  two  instances  held,  that  the  guardian 
mqr,  in  a  stroug  easel  change  the  property  of  the  infant  from  personal  to  real, 
^  without  a  previous  order  of  a  court  of  competent  jurisdiction.  2  Eden's  Rep.,  152, 153 ; 
1  Rawle's  Rep.,  266.  The  exercise  of  this  power,  however.  If  it  exists  at  all,  is  very 
hazardous  on  the  part  of  the  guardian,  and  not  to  be  recommended.  Indeed,  the 
balance  of  authorities  seems  to  be  against  the  power  of  its  exercise  at  all.  The  court 
of  chancery  undoubtedly  has  power  thus  to  order  this  change,  and  will  so  order  it^ 
whenever  it  is  apparent  that  it  is  for  the  infant's  benefit.  Ashburton  v.  Ashburton, 
6  Yes.,  6;  3  John.  Oh.  Rep.,  348,  370.  Where  the  guardian  performs  this  act 
without  the  order  of  court,  the  ward  will  generally  have  the  nght,  on  coming  of 
age,  to  elect  to  ratify  the  act  of  the  guardian,  or  refuse  to  do  so,  and  require  the 
restoration  of  the  property  to  its  original  form.  2  Kent's  Com.,  230 ;  White  v.  Par- 
ker, 8  Barb.,  48 ;  Rogers'  appeal,  11  Penn.,  36. 

The  conversion  of  real  into  personal  estate  cannot  be  done,  unless  with  the  aid 
of  a  court  properly  constituted.  Mercliaut  p.  Sunderlin,  3  Ired.,  501 ;  Ex  parte 
Crutchfield,  3  Terg.,  336 ;  Coclirane  v.  Van  Surley,  19  Wend.,  365 ;  Miller's  estate^ 
1  Penn.  State  Rep.,  326;  Stall's  lessee  v.  Manchester,  9  Ohio  Rep.,  19-21. 
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election,  it  is  not  in  the  power  of  tbe  heir  to  elect ;  for,  on  the 
death  of  the  ward,  the  personal  property  vests  in  the  executor ; 
and  such  property  in  the  hands  of  the  guardian  is  personal  until 
the  ward  has,  by  his  election,  turned  it  into  real ;  it  then  vests, 
therefore,  in  the  executor  of  the  ward,  a  right  to  demand  of  the 
guardian  the  money  with  interest.  It  would  be  unreasonable 
that  the  heir  should  have  this  power  of  election,  and  by  this 
means  disappoint  the  just  expectations  of  creditors,  legatees,  or 
those  who  are  entitled  to  a  distributary  share  under  the  statute. 

(«)  (1) 

When  personal  property  of  the  ward  comes  into  the  hands  of 
a  guardian,  which  is  not  money  on  interest,  it  is  a  general  rule 
that  the  guardian  ought  to  sell  it,  and  put  it  at  interest ;  or,  if 
there  are  debts  which  the  ward  must  pay,  he  ought  to  apply  it 
to  the  payment  of  debts ;  for  such  property  produces  no  interest, 
whilst  the  debt  of  the  ward  is  increasing,  by  reaspn  of  the  accu- 
mulating interest  (2)  This  will  not  apply  to  every  spedes  of 
property.  It  is  not  usual  to  sell  family  pictures,  plate,  watches, 
ornaments,  &c. ;  but  to  keep  them  (as  they  are  not  of  a  perisha- 
ble nature),  by  which  to  remenjber  their  former  proprietors ;  nor 
would  it  be  improper,  in  other  cases,  to  preserve  other  property ; 
as  where  a  ward  was  nearly  of  age,  and  soon  to  enter  upon  a 
&nn  well  stocked,  which  was  his  property ;  the  guardian  would 
be  justified  in  not  selling  this  stock. 

'(a)lVer.,40e;  id.,68B. 


(1)  Docker  v.  Som68|  2  Uylne  &  Keene,  665. 

(2)  The  principle  here  laid  down  is  established  and  sustained  bj  numerous  au- 
thorities. It  will  aj^lj,  not  only  to  guardians,  but  to  trustees  of  various  other 
descriptions.  Rex  v.  Villers,  11  Price's  Rep.,  575.  And  the  doctrine  pervades  all 
the  following  cases,  with  some  differences  upon  minor  points,  as  they  have  been 
agitated  before  varions  courts:  Rogers  v.  Rogers,  1  Hopk.  Ch.  Rep.,  515;  Smith  v. 
Bmitbi,  4  John.  Gh.  Rep.,  281;  Evertson  •.  Tappan,  5  id.,  497;  darkson  ir.  De 
Payster,  1  Hbpk.  Gh.  Rep.,  424 ;  5  Gonn.  Rep.,  475 ;  2  N.  H.,  218. 
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[♦827]  •CHAPTER  IV. 

Or  THB  PowxB  or  thb  Courts  of  Chancbbt  BBSPEcnNO  ths 
Mabbiagb  of  THxnt  Wards.     Of  thx  Effect  which  ths 

MaRRIAOX     of    ▲    FKICALE  WaRD  HAS  OK    HXR    GuARDIAH's 

Power  over  her  Person  Ain>  Estate,  both  when  the 
Husband  is  an 'Adult  and  when  he  is  a  Minor.  Of  the 
Effect  which  the  Marriage  of  a  Male  Infant  has 
XTPON  the  Guardian's  Power  oyer  his  Person  and  Eg^ 
'tats. 

The  power  of  the  court  of  chancery  in  England,  to  restrain  the 
marriage  of  wards,  is  very  extensive.  It  is  not  uncommon  for 
this  court  to  forbid  the  marriage  of  a  ward,  unless  the  guardian 
consents  thereto;  and  frequently  they  forbid  it  if  he  should 
consent ;  for  he  may  consent  to  answer  interested  purposes  of 
his  own,  and  thus  be  accessory  to  the  disparagement  of  the  ward. 
And  while  there  is  a  well-grounded  suspicion  of  disparagement 
of  the  ward  by  the  guardian,  this  court  will  not  only  fotbid  the 
marriage,  but  will  take  the  ward  out  of  the  hands  of  the  guar- 
dian ;  and  eveiy  person,  who  is  concerned  in  the  marriage,  after 
this  prohibition,  will  be  considered  guilty  of  a  contempt  of  court 
When  the  father  is  guardian,  they  do  not  take  the  ward  from 
him.  (a) 

In  chancery,  the  guardian  is  viewed  as  trustee  of  the  minor's 
person  and  estate ;  and  that  court  will  not  suffer  him  to  abuse 
his  trust,  but  will  compel  him  to  perform  it  with  fidelity.  At 
law  he  is  considered  as  a  bailiff,  and  is  liable  to  account  Mar- 
riage by  a  ward,  in  all  instances,  affects  the  rights  of  a  guardian, 
more  or  less.  If  a  female  ward  marry,  the  guardian's  power 
must  cease,  both  as  it  *  respects  her  person  and  property. 
'•  ^  This,  I  apprehend,  has  never  been  questioned,  when  she 
married  an  adult ;  for  such  husband  has  a  right  to  her  person, 
with  an  uncontrollable  right  to  her  property.  If  she  marry  a 
minor,  it  seems  to  be  admitted  that  the  guardianship  of  her  per- 

(a)  Tal.  Ga.,  68;  1  P.  Wmt.,  86(1;  i  id..  Ill;  1  Vm.,  160;  8  Atk.,  814. 
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son  oeaaes ;  for  she  has  oontracted  a  lelatioD  inoonsistent  with 
the  power  of  a  goardian  over  her  person ;  for  her  husband  was 
of  age  to  contract  marriage ;  and  acquired  the  same  right  to  her 
person  that  any  husband  acquires  to  the  person  of  his  wife. 
There  has  been  some  difference  of  opinion  with  respect  to  her 
estate.  The  better  opinion  is,  that  her  estate  is,  by  marriage, 
transfeired  to  the  minor;  for  his  marriage  is  as  effectual  as  the 
marriage  of  an  adult;  and  all  the  same  consequences  follow. 
The  personal  property  of  the  wife,  in  possession,  becomes  his 
absolutely.  If  choses  in  action,  they  are  at  his  control.  If  real 
property,  he  is  entitled  to  the  usufruct  Her  rights  are  passed 
to  her  husband ;  and  her  guardian  can  have  no  further  control 
oyer  them.  If  a  male  ward  marry,  I  apprehend  he  has  con- 
tracted a  relation,  and  one  that  he  had  a  right  to  contract,  wholly 
inconsistent  with  a  guardianship  of  his  person.  As  to  his  estate, 
marriage  does  not  vary  his  situation.  His  guardian  retains  his 
usual  power  over  his  estate ;  and,  if  he  married  a  female  ward, 
as  her  property  has  become  his,  his  guardian's  power  extends  to 
that  also.  (1) 


(1)  Some  of  the  older  cases  have  gone  the  length  that  chancery  would  take  the 
ward  from  the  custody  of  the  guardian  whenever  the  habits  and  character  of  the 
gnardian  appear  to  be  such  as  to  render  him  unfit  to  protect  and  guard  the  interests 
of  the  ward,  and  even  that  the  child  would  sometimes  be  taken  fW>m  the  custody 
of  the  father,  as  when  he  was  an  avowed  atheist^  and  lived  in  a  state  of  adultery. 
Shelley  v.  Westbrook,  Jacobs'  Rep.,  267 :  see,  also,  ex  parte  Warner,  4  Brown's 
CSl  Bep.;  Whitfield  v.  Hales,  12  Yes.,  492;  3  Buss.  Rep.,  1;  10  Yea.,  62;  6  East 
Sep.,  1.  The  doctrine,  that  the  authority  of  the  guardian  over  the  estate  of  his 
ftoiale  ward  ceases  upon  her  marriage,  has  been  recognized  in  the  United  States. 
Kettietas  «.  Gardner,  1  Paige's  Rep.,  488;  in  the  matter  of  Whittaker,  4  John.  Ch. 
Bep.,  378.  The  nuuriage  does  not,  however,  ^pM>  factor  determine  the  authority  of 
the  guardian*  An  order  of  court)  transferring  the  custody  of  the  proper^  to  the 
husband,  is  first  necessary;  thouc^  the  husband  will  be  entitled  to  such  order, 
upon  motkm.  4  J<dm.  Ch.  Bep.,  378:  see,  also^  Lauder's  case,  Orphans'  Court, 
Philadelphia,  1822,  dted  in  Wharton's  Digest^  tit  Infant 
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[♦329]  ♦  CHAPTER  V. 

Of  that  Tower  which  Ohanokbt  KzsBcasns  ovsb  thb  Gms  avd 
CoimtACiB  OF  Wards,  made  with  thbib  OuabdiaiiBi  soov 

AFTBB  THST    COMB  OF    AgB.      Of    THB    GiTABDIAKT's    PoWBI^ 

vndbb  akt  Cibcumstances,  to  inyest  thb  Pbbsonal  Pbo- 

PBBTT    of    thb    WaBD    IN    LaKDS,    OB    TO    TUBN    THB    RbAL 

Pbopbett  INTO  Pbbsonal«    Whbthbb  thb  Law  on  that 

SUBJBCT  IB  APPLICABLB  TO  OUB  COUNTBY.     SoMB  ObSBBYATIONB 

on  thb  powbb  of  ouabdianb  in  socaob,  as  to  plsbsonai. 
Pbopbbtt. 

A  COURT  of  chancery  has  often  protected  the  interest  of  the 
ward,  after  he  has  come  of  age ;  setting  aside  his  gifts  to  his 
guardian,  as  a  reward  for  his  services,  and  annulling  a  release 
given  by  the  ward  to  the  guardian,  by  which  instrument  the 
guardian  was  discharged  from  accounting  with  the  ward  for  cer- 
tain property  of  the  ward's,  whichwas  in  the  guardian's  hands. 
Such  interference  by  chancery  has  ordinarily  taken  place  where 
such  gifts  and  release,  &c.,  have  been  made  just  after  the  ward 
was  twenty-otiB  years  of  age.  The  principle  which  governs  in 
cases  of  this  kind,  is,  to  secure  the  ward  against  his  own  indis- 
cretion, where  the  guardian,  taking  advantage  of  the  influence 
which  he  had  acquired  over  the  ward,  had  induced  him  to  be- 
stow unreasonable  rewards  upon  the  guardian,  to  which  he  had 
no  legal  claim,  and  which  it  is  not  probable  the  ward  would 
have  ever  given,  had  it  not  been  for  the  powerful  influence  that 
the  guardian  had  obtained  over  him*  So,  too,  in  those  cases 
j^  where  the  *  ward  has  been  induced  to  release  the  guar- 
•-  -*  dian  from  any  farther  claim  upon  him,  when  he  has  not 
rendered  any  regular  account ;  the  ward,  in  his  unbounded  con- 
fidence in  the  guardian,  trusting  to  his  integrity  to  say  what  was 
equity  betwixt  them.  Such  transactions  are  viewed  with  a 
jealous  eye  by  a  court  of  chancery,  and  by  that  court  considered 
as  unfair,  and  in  pursuance  of  a  well  established  maxim  in  that 
court,  that  taking  an  undue  advantage  of  the  situation  of  a  per- 
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0Oiii  i8  Bach  a  fiatid  as  that  the  ooort  will  set  aside,  the  transac- 
tioD.  This  18  perfiscUj  analogous  to  what  that  court  does  m 
other  cases.  (1) 

This  maxim,  ?nth  others,  contaiiis  the  principle  on  which  the 
purchases  of  the  expectancies  of  young  heirs  are  considered  as 
radically  corrupt  Such  purchasers,  finding  inexperienced  young 
men  under  the  government  of  their  vices,  which  demand  greater 
expense  for  their  gratification  than  they  have  the  means  to  fur- 
nish, unless  they  sell  their  expectancies,  most  readily  minister  to 
their  passions,  by  furnishing  them  with  means^  by  purchasing 
their  expectancies  at  a  rate  greatly  below  their  value.  On  this 
principle,  purchases  of  sailors,  at  a  price  much  below  the  real 
value  of  their  prize  money,  have  been  relieved  against.  So,  too, 
when  the  son  of  a  nobleman  was  induced  to  give  a  bond  to  the 
man  who  was  his  tutor,  over  whom  the  tutor  had  obtained  a 
great  ascendancy ;  the  son  was  a  man  of  weak  capacity ;  the 
tutor,  taking  advantage  of  his  situation,  obtained  from  him  a 
bond  of  one  thousand  pounds:  the  court  ordered  the  tutor  to  re- 
lease the  bond. 

On  this  principle  was  the  case  of  Hamilton  t;.  Mohon,  in  1  P. 
Wms.,  118,  decided.  A  gentleman  paid  his  addresses  to  a  young 
lad  J  of  fortune,  who  was  a  minor:  her  mother,  who  also  was  a 
ladj  of  fortune,  was  her  guardian,  and,  during  the  minority  of 
her  daughter,  had  received  large  sums,  as  the  rents  and  profits 
of  her  daughter's  *  estate.  After  the  mother  found  that  r-^joQ^-i 
the  affections  of  her  daughter's  suitor  were  placed  upon  ^        ^ 

(1)  Cluuioeiy  will  alwajs  exeiciBe  great  diligence  in  protecting  the  intereeta  of 
wardfl^  and  especially  when  those  interests  come  in  conflict  with  those  of  the  guar^ 
dian.  Jenkins  v,  Walter,  8  Gill  ft  John.,  218;  Elliott  v.  Elliott,  6  Binn.  R.,  8;  Say's 
Bxacutors  v.  Barnes,  4  Serg.  ft  Rawle,  114.  The  more  effectually  to  prevent  9bj 
Impoeition  npon  the  ward,  it  is  the  oonstont  practice  of  the  court  of  chanoeiy  to 
allow  him  one  year  after  he  becomes  of  age^  to  examine  and  inyestigato  his  guar- 
diBii*8  accounts,  and  falsify  them  if  they  be  wrong-  The  guarcBan  cannot  oompd 
hina  to  a  settlement,  nor  procure  an  absolute  discharge  before  the  expiration  of  that 
tiooe.  In  the  matter  of  Yan  Home,  7  Paige^s  Ch.  Rep.,  46. 

Where,  in  his  minority,  a  ward  submitted  a  claim  to  arbitration,  and  on  an  award 
being  made  in  his  favor  and  paid  to  his  guardian,  his  receiving  the  money  from  his 
guardian  after  his  atteining  his  fdll  age  is  an  affirmance  of  the  submission,  and  wiU 
bar  the  daim.  Jones  p.  Phoenix  Bank,  8  N.  T.  (4  Seld.),  228. 
60 
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tlie  dangliter,  she  infonned  him,  that  unless  he  wotild  leleaae 
her  from  all  liability  to  account  for  the  profits  and  rents  of  her 
daughter's  property,  which  she  had  received,  she  would  endeaycur 
to  prevent  his  marriage  with  her  daughter.  He,  fearing  the 
effects  of  the  mother's  influence  over  her  daughter,  articled  with 
the  mother,  thgt,  after  marriage,  he  would  release  her  from  all 
accounts  of  the  mesne  profits  of  her  daughter's  estate:  Equity 
relieved  against  this  agreement,  upon  the  ground'  that  the  mother 
had  attempted  to  take  an  undue  advantage  of  his  situation,  by 
operating  upon  his  fears  to  enter  into  a  contract  that  never  would 
have  been  made,  if  she  had  not  improperly  excited  those  fears : 
but)  when  no  advantage  is  sought^  and  after  the  ward  js  in  pos- 
session of  his  estate,  and  no  influence  exerted  over  him,  with  a 
full  knowledge  of  the  state  &£  his  affidrs,  he  makes  a  reasonable 
grant  to  his  guardian  for  his  fidelity  and  care,  equity  will  not 
interfere.  Gases  on  this  subject  are  to  be  found,  1  P.  W.,  120, 
Cox's  notes.  2  Ves.,  547;  1  ibid.,  379;  9  ibid.,  292,  182. 

In  the  case  of  Older  v.  Sansbom,  2  Atk.,  15,  it  was  contended, 
that  where  a  guardian,  immediately  on  the  ward's  coming  of 
age,  purchased  of  the  ward  his  estate,  that  the  contract  ought  to 
be  annulled ;  but  Lord  Habdwicee  said,  that  as  it  appeared  that 
the  guardian  had  paid  a  full  consideration,  the  purchase  could 
not  be  set  aside.  From  this  determination  it  is  fidrly  inferable, 
that  if  the  price  had  been  inadequate,  the  purchase  would  have 
been  set  aside,  on  the  ground  that  the  guardian  had  made  an 
unfair  use  of  his  influence  over  the  ward.  Sugden,  in  his  law 
of  Vendors,  states  the  above  case,  and  then  makes  this  observa- 
tion, vi^. :  "  But  it  seems  dear,  that  such  a  purchase  would  now 
be  set  aside,  without  reference  to  the  adequacy  of  the  considera- 
r«qq9i  ^^o^-"  This  *  opinion  is  not  supported  by  any  authority 
■-  ^  cited ;  and  to  me  it  is  inconceivable  why  a  fair  contract| 
such  as  the  one  stated,  that  this,  where  a  full  consideration  has 
been  paid,  should  be  set  aside.  The  only  reason  that  can  be 
given  why  a  contract  betwixt  a  guardian,  and  ward,  who  is  of 
age,  should  be  set  aside  in  any  case,  is,  that  in  that  case  the 
guardian  had  obtained  an  advantage  from  the  ward,  by  an  im- 
proper use  of  his  influence,  which  furnishes  ample  ground  for 
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the  interfisrenoe  of  equity;  and  where  it  appears,  from  the  prioe 
giyen,  that  no  undae  inflaenoe  has  been  exerted,  whj  shoold 
the  contract  be  set  aside?  (1)  It  is  a  maxim  in  equity,  that 
whosoever  enters  on  the  estate  of  an  infant,  even  thongh  he  is  a 
tort  feasor,  may  be  considered  by  the  infimt  as  guardian,  or 
baihf^  and  in  that  character  be  compelled  by  chancery  to  ao- 
connt  with  the  infimt  8  Atk.,  180. 

By  the  common  law,  guardians,  who  haye  a  right  to  the  po0> 
session  of  the  lands  of  their  wards,  during  their  minori^,  and 
continue  in  possession  after  their  wards  have  arrived  at  full  age, 
without  lioenae  from  their  wards,  were  not  trespassers.  In 
England,  and  some  of  the  states,  they  are  made  trespassers  by 
statute. 

In  a  case  reported  in  8  P.  W.,  w»  find  the  testator,  who  was  a 
Presbyterian,  appointed  by  his  will,  his  three  brothers,  A,  B,  and 
C,  who  were  Presbyterians^  and  also  D,  who  was  an  Episcopal 
clergyman,  guardians  to  his  three  daughters,  E,  F,  and  G.  On 
the  decease  of  the  testator,  D  got  into  his  possession  F  and  G, 
and  put  them  to  school,  where  they  were  bred  up  in  the  way  of 
the  Church  of  England.    E  was  living  with  A,  one  of  her  guar- 


(1)  That  a  Talid  contract  ma^  be  made  between  guardian  and  ward,  shortlj  after 
the  ward  attaina  his  nujoritj,  can  hardly  be  doubted.  The  contract  must  be  un- 
tsinted  with  firaud  orimposition,  on  the  part  of  the  guardian,  and  this  is  all  that  ia 
required.  It  is  beUeved  that  in  nearly  all  the  cases  where  these  contracts  haye 
been  set  asidei  it  has  been  upon  the  ground  that  some  unfair  advantage  had  been 
taken  of  the  ward,  and  not  because  the  contract,  firom  its  nature,  is  opposed  to  the 
spirit  of  the  law.  Thas»  in  the  case  of  Dawson  v.  HasSey,  1  Ball  ft  Beatty,  219, 
where  a  lease,  obtained  by  an  nnde  fh>m  his  nephew,  but  just  of  age  at  the  time 
of  its  execution,  and  to  whom  he  had  been  guardian  and  agent,  was  set  aside ;  it 
was  upon  the  ground  that  it  was  made  at  an  under  yalue,  and  other  considerations 
than  the  reserved  rent  were  held  out,  for  which  no  security  was  given.  The  case 
of  Hatdi  a.  Hatdi,  9  Yes.  Rep.,  393,  referred  to  in  the  text,  proceeded  upon  the 
same  principle,  and  is  an  instance  where  such  a  conveyance  was  aet  aside  upon 
grounds  of  public  policy,  after  a  gjeat  lapse  of  time.  But  Aylward  •.  Kearney,  S 
Ball  k  Beatty,  483,  seems  to  favor  an  opposite  doctrine.  In  this  case,  the  guardian 
obtained  a  lease  of  land  from  his  ward,  shortly  after  he  became  of  age.  The  rent 
naerved  seemed  to  be  adequate,  and  afforded  a  fair  consideration.  But  notwith- 
standing this,  it  was  set  aside  after  a  lapse  of  thirty  years;  the  ward  being  of  weak 
understanding,  and  continuing  during  his  life  under  the  pupilage  and  influence  of 
the  guardian  and  his  family. 
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dians.  D  filed  a  bill  in  chanoery,  to  hare  E  taken  from  A,  her 
uncle,  to  be  put  to  school,  where  she  might  be  educated  in  the 
religion  of  the  Chuich  of  England ;  and  thereupon  A,  B,  and  G 
filed  their  bill  to  have  F  and  Q  taken  from  D,  and  delirered  to  them, 
r*qQQi  *'^**  ^^y  might  *  be  educated  PresbyterianB;  insisting 
'-  ^  upon  it,  that  it  was  the  desire  of  their  father,  who  was  a 
Presbyterian,  that  thej  should  be  so  educated ;  ando£Eered  parol 
proof  that  it  was  the  declared  intention  of  the  testator  that  they 
should  be  educated  in  his  own  religion.  The  court  refused  to 
receive  this  parol  testimony,  declaring  that  it  was  no  more  to  be 
admitted  in  a  devise  of  a  guardianship,  than  it  was  in  a  devise  of 
real  estate.  This  decision,  I  apprehend,  was  correct ;  and  the 
court  refused  to  take  F  and  G  from  D,  and  they,  also,  refused  to 
take  E  from  her  unde  A.  Notwithstanding  the  correctness  of 
the  judgment,  which  rejected  the  parol  testimony,  I  think  it  very 
questionable  whether  the  final  judgment  was  correct ;  for,  if  the 
court  could  get  at  the  intention  of  the  testator,  without  resorting 
to  parol  testimony,  that  intention,  being  a  lawful  one,  ought  to  be 
carried  into  execution,  unless  the  legsd  rights  of  some  person 
would  have  been  violated  by  so  doing.  In  the  case  before  the 
court,  there  could  not  have  been  any  legal  right  violated ;  for,  it 
is  an  established  rule  in  chancery,  if  there  are  more  than  one  tes- 
tamentary guardian,  and  they  disagree  as  to  the  course  of  con* 
duct  to  be  pursued  respecting  their  ward,  the  guardianship  of  the 
ward  devolves  on  the  court ;  so  that  the  right  acquired  by  D 
under  the  will,  by  having  gotten  F  and  Q  into  his  possession,  was 
at  an  end  The  only  remaining  inquiry  for  the  court,  was,  what 
was  the  intention  of  the  testator  respecting  the  education  of  his 
children ;  and  could  not  this  be  collected  from  facts  defiors  the 
will  ?  Not  indeed  from  the  declared  intention  of  the  testator ; 
for  this  wei^e  not  admissible ;  but  from  facts  from  which  it  was 
fidrly  inferable  what  the  testator's  intention  was.  For  no  point, 
perhaps,  is  better  established,  than  that  such  testimony  may  be 
resorted  to,  to  get  at  the  intention  of  the  testator,  if  such  facts 
stand  with  the  will  And  would  not  the  fact  that  the  testator 
r^QOAi  *  ^^  *  staunch  Presbyterian,  as  the  report  says,  furnish 
evidence  that  he  would  wish  that  his  children  should  be 
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Presbjteriaiui  ?  All  experienoe  teaches  ns,  that  this,  most  pro* 
bablj,  muflt  have  been  bis  intentioii.  In  addition  to  this,  he 
appointed  diree  biotheis  the  goardians  of  his  children,  who  were 
Presbyterians,  and  who,  he  knew,  would,  if  the  education  of  his 
children  was  left  to  them,  educaAe  them  Presbyterians ;  and  it 
could  hardlj  be  supposed,  that  one  guardian  out  of  four,  would 
have  attempted  to  oppose  the  other  three,  because  thej  wished  to 
educate  the  testator's  children  in  that  religicHi  which  he  belieyed 
to  be  correct 

It  is  the  law  of  the  books,  that  a  guardian  cannot  change  ihe 
property  of  the  ward ;  that  is,  he  cannot  invest  personal  property 
in  lands,  or  turn  real  property  into  personaL  The  principal  rea- 
son allied,  why  he  may  not  invest  personal  property  in  lands, 
is  this :  that  it  will  alter  the  succession  of  this  property,  in  case 
of  the  minor's  death,  during  his  minority ;  for,  if  the  property  had 
not  been  changed,  it  would  have  been,  in  that  event,  distributed 
to  his  personal  representativea  But  if  it  was  converted  into  real 
property,  it  would  have  descended  to  his  heir.  So,  too,  if  real  pro- 
perty  should  be  converted  into  personal,  it  would  be  distributed 
to  his  personal  representatives ;  but,  if  it  had  remained  real, 
it  would  have  descended  to  the  heir-at-law.  This  reason  ceases 
to  be  of  any  weight  in  these  states,  where  the  personal  and  real 
property  go,  on  the  death  of  the  owners,  to  the  same  person ;  that 
is,  whoever  are  heirs  to  the  real  property,  are  heirs  (to  use  an 
improper  word)  of  the  personal  property.  There  is  another  rea- 
son alleged,  in  the  case  of  converting  personal  estate  into  real, 
viz.,  that  the  minor  can  devise  his  personal  property  before  he  is 
of  the  age  of  twenty-one  years;  but  real  property,  he  cannot 
Thus,  by  converting  his  personal  estate  into  real,  he  is  deprived 
of*  the  privilege  of  devising  such  property,  before  he  is  r#qQK-| 
of  the  age  of  twenty-one  years.  This  objection  does  not 
exist  in  the  case  of  converting  real  property  into  personal :  and, 
it  seems  to  me,  the  argument  in  case  of  personal  property,  is  of 
little  moment ;  and,  I  believe,  would  not  have  been  thought  of, 
had  there  not  been  the  other  reason  before  stated,  to  which  this 
is  added  as  an  auxiliary.  It  is  apparent,  that  many  cases  may 
exist,  where  it  would  be  very  desirable  to  vest  the  personal  pro- 
perty of  the  minor  in  real  property.    Opportunities  frequently 
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oo(nu\  in  this  ooantry,  where  the  minors  estate  would  be  greatly 
benefited,  if  this  was  practicable ;  and  the  principal,  and,  I  think, 
the  only  reason  to  be  regarded,  why  this  may  not  be  done,  has 
no  existence  in  this  country ;  and,  in  case  of  a  power  residing  in 
the  guardian  to  convert  real  into  personal  property,  it  would  pre- 
vent frequent  applications  to  the  legislature  to  vest  the  guardian 
with  such  power.  And  why  a  guardian  should  not  be  entrusted 
to  manage  the  estate  of  the  minor  in  this  way,  when  he  judges  it 
beneficial  to  the  minor,  it  is  difficult  to  conceive ;  since  the  estate 
is  placed  in  his  hands,  and  his  integrity,  in  this  respect^  is  secured 
by  a  bond,  as  well  as  in  all  other  cases,  and  he  is  always  lia* 
ble  to  the  minor  for  any  mismanagement  The  English  doctrine, 
on  this  subject,  is  to  be  found  in  Pow.  on  Con.,  273 ;  1  Yes.,  401, 
486,  461.  (1) 

In  3  P.  Wms.,  161,  the  Chancellor  decided,  that  a  fath^  is  en- 
titled to  the  custody  of  his  own  child  during  in&ncy.  It  is  a 
case  in  which  there  existed  some  reasons  why  the  child  should 
remain  where  she  was,  in  the  custody  of  a  relative ;  especially, 
as  she  declared  in  court,  that  it  was  her  choice  to  remain  where 

she  was.  (2) 

^  1 II  — — »       — ^■^■^^^■^^— — — .^^^— »—■— ii— ^— ^— I— — — ^»— ^— ^.— ^»^— — 

(1)  Guardians  are  generallj  subject  to  the  same  rules  as  other  truateeSi  and  the 
doctrine,  that  a  trustee  cannot  convert  a  trust-fund  of  mone^  into  laud,  or  real  estate 
into  personal,  Is  well  settled.  Generally,  if  the  trustee  does  invest  sudi  fund  in 
real  estate,  the  cethd  qtie  tnui,  maj,  at  his  option,  accept  of  the  lands,  or  refuss 
them  and  demand  his  money.  That  a  guardian  is  so  far  suliifeat  to  this  rule,  that  be 
cannot  thus  change  the  property  of  his  ward  without  the  authority  of  court,  is  abo 
well  settled.  Bonsairs  Appeal,  1  Rawle's  Rep.,  373 ;  Taylor  v.  Galloway,  1  Ohio 
Sep.,  232 ;  2  Kent*8  Com.,  230.  But  the  court  of  chancery  will  sometimes  direct 
this  diange  to  be  made,  when  it  is  manifestly  for  the  influkt's  benefit  Inwood  e. 
Tyne^  Ambl.  Rep.,  419 ;  Hedges  v,  Riclcer,  6  Johns.  Oh.  Bep.,  417 ;  Huger  •.  Hu- 
ger,  3  Desaus.,  18.  In  some  of  the  states  there  are  statute  provisioos  for  the  sale  of 
an  infimt's  lands,  when  such  sale  is  required  for  their  benefit  R.  S.,  Maasi,  1835, 
part  2,  ch.  71,  72,  tit  6;  Stat  Ken.,  1813 ;  2  R  S.,  N.  T.,  194.  Judge  Kknt  isof 
tiie  opinion  that  the  property  may  be  changed  from  personal  to  real,  in  a  dear  and 
strong  case,  by  the  guardian  without  the  previous  order  of  chancery,  btit  admits  that 
it  is  an  extremely  perilous  act  in  the  trustee,  and  oannot  be  recommended.  2  Kent's 
Com.,  230;  2  Eden's  Rep.,  152 ;  AmbL,  419;  and  1  Rawle*s  Bep.,  268,  are  dted  as 
authorities  sustaining  this  proposition. 

(2)  It  is  now,  however,  firmly  established  by  the  decisions,  that  the  oourt  of  chan- 
cery has  power  to  take  the  child  fh>m  the  custody  of  the  parent,  and  the  books  fur- 
nish many  instances  of  its  exerdse.    Where  he  was  an  outlaw,  residing  abroad  m 
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An  infant  can  bring  no  action  of  account  against  a  guardian, 
during  the  oontinoanoe  of  goardianship;  but,  ia  equity,  by  his 

r*Sitfi1  P'^^^^^^^  ^^S  ^®  i^^y  Al®  b^  b^  f<^^  &^  *  account  whilst 
^  ''the  guardianship  continues.  2  Yer.,  842 ;  S  P.  Wms., 
119 ;  8  Atk.,  26;  1  Yes^  91.  (2) 

It  has  been  made  a  question,  whether  a  guardian  in  socage  was 
entitled  to  the  custody  of  the  personal  estate  of  the  ward.  It  is 
said,  in  some  of  the  elementary  writers,  that  he  is.  I  haye  neyer 
seen  any  authority  which  supports  this  opinion ;  and  it  is,  in 
Yaug.,  156,  expressly  laid  down,  that  he  has  not,  by  law,  the 
custody  of  his  ward's  personal  property.  K  a  lather  exercises  his 
right  to  appoint  a  testamentary  guardian,  then  the  right  of  the 
guardian  in  socage  is  superseded.  The  guardianship  in  socage 
does  not  cease,  of  course,  on  arriviDg  to  the  age  of  fourteen ;  for, 
tf  no  other  guardian  succeeds,  the  guardian  in  socage  continues. 
Andr.,  813.  The  mother  may  be  guardian  in  socage  to  her  minor 


enbamased  drcomstanoes ;  imprisoned  for  crueltj  to  his  wife;  a  man  of  irreligioua 
habiti  and  living  in  adultery  with  a  proetitate;  had  maltreated  his  diUdren,  fto. 
In  all  these  cases  he  has  been  deprived  of  their  custodj.  Cruise  v.  Hunter,  3  Br. 
Ck.  Bap.,  600 ;  Asforti  Warner,  ibid. ;  WeUeelej  v.  Duke  of  Beaufort,  3  Russ.  Rep., 
1 ;  -SheUcy  v.  Westbrook,  Jacob's  Rep.,  267;  Whitefield  v.  Hales,  12  Yes.,  492; 
See^  also,  Lyons  v.  Blenkin,  Jacob's  Rep.,  270,  in  note:  De  Hanneville  v,  De  Man- 
oerille,  10  Yea.,  52;  Wood  v.  Wood,  8  AhOMuna  Rep.,  758. 

At  common  law,  a  father  has  the  paramount  right  to  the  custody  and  control  of 
his  minor  children,  and  to  superintend  their  nurture  and  educatioik.  The  same  rule 
cziata  in  New  York.  But  this  superior  legal  right  of  the  father  is  subject  to  the  con- 
trol of  the  court  in  two  cases,  1st  Where  the  ftither  has  abused  or  forfeited  the 
ri|^  by  cruelty  or  misconduct  towards  the  child,  or  his  character  is  such,  or  he  has 
been  guUtj  of  such  conduct,  that  the  welAre,  either  physical  or  moral,  of  the  difld, 
gsqnirsa  that  such  child  be  removed  from  the  father.  2d.  When  the  fother  and  mother 
are  liring  separate  from  eadi  other  under  droumstances  such  as  would  warrant  the 
eoart  in  granting  a  divoroe  a  mmaa  ei  ihorOf  and  the  welfare  of  the  child  requires 
thai  it  ahould  reside  with  its  mother.  People  v.  Olmstead,  27  Barb.,  9 ;  People  «. 
Hranphreys,  24  Barb.,  521;  State  «.  Ridiard8on,40N.  H.,  212.  Nor  will  theaotioL 
of  the  court  be  controlled  by  the  wishes  of  a  child  of  tender  years  (10  years  of  age 
iathia  case).  State  «.  Richardson,  nipra. 

(2)  By  the  common  law,  the  guardian  is  aoooontable  to  the  infant  when  he  arriTsa 
at  the  age  of  fourteen  years,  and  may  be  called  to  account  at  any  time  after.  Bao. 
Abr.,  tit.  Quar.*  L  The  court  of  chancery  will  permit  a  stranger  to  come  in  and 
complain  of  the  abuse  of  infanVs  estate  by  the  guardian.  Barl  of  Pomflret  si  Lord 
Windsor,  2  Yea.,  484. 
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son;  and,  wbere  she  oontinaes  in  possession  of  her  husband's 
estate,  after  his  decease,  she  is  oonsidered  as  guardian  in  socage 
to  her  infant  son.  She  never  could  be,  in  most  of  these  states, 
guardian  to  her  son,  because,  by  possibility,  the  estate  may  be 
inherited  by  her.  In  the  State  of  New  York,  she  cannot  inhmt 
to  her  child's  estate ;  and,  of  course,  she  may  be  guardiazi  in 
socage.  The  rale  that  guardianship  does  not  cease,  on  the 
ward's  coming  to  the  age  of  fourteen,  if  no  other  guardian  sue* 
ceeds  him,  that  is,  if  the  ward  does  not  improve  his  privilege  ol 
dectinga  guardian;  seems  to  be  established ;  yet  it  se^ms,  where 
this  is  not  the  case,  the  guardiandiip  does  not  prevent  him  from 
entering  and  taking  the  land  to  himself  Bayner  v.  Yaa  Heu- 
sen,  5  Johns.,  66,  before  the  supreme  court  of  New  York.  (1) 

If  the  property  of  the  ward  is  lost  in  the  guardian's  hands,  with* 
out  any  fault  of  the  guardian,  or  where  he  was  robbed  of  the 
property  of  the  ward,  the  guardian  will  be  discharged,  oa  show* 
ing  this.  (2) 

ADDENDA. 

r*3371  *  ^^^  ^  testamentary  guardian  cannot  make  a  lease 
■■of  the  ward's  land.  A  lease  so  made  by  him  is  utterly 
void :  but  a  guardian  in  socage  has  power  to  make  such  lease& 
2  Wils.,  129,  185. 

2d.  A  mother  cannot  appoint  a  guardian  by  will  to  her  child. 
Vaug,,  180 ;  8  Atk.,  519. 

8d.  A  court  of  chancery  never  appoints  a  guardian  to  a  female 
infant,  after  her  marriage.  1  Yes.,  157. 

4th.  Though  a  guardian  cannot  purchase  lands  for  his  ward, 
and  compel  the  ward  to  take  them ;  yet  this  may  be  done  under 
the  direction  of  a  court  of  chancery.  1  Yer.,  408,  435. 


(1)  We  have  already  seen  that  a  guardian  in  socage  can  ecaroely  exist  in  tbo 
Uniiod  States,  as  the  guardian  must  be  a  person  who  cannot  hy  any  posnbilitj 
inherit  the  ward^s  estate.  Ants^  page  313.  This  species  of  guardianship  was  onoe 
common  in  New  York|  but  has  now  become  nearly  obsolete.  It  is  not^  therefore^ 
deemed  necessary  to  collect  the  cases  discussing  the  question  of  the  anthoritj  of 
such  guardian  over  the  estate  of  the  ward. 

(2)  Baa  Abr.,  tit  Guar.,  1 ;  8  Coke,  84. 
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6th.  If  a  gaaidmn  oommit  waste  upon  the  estate  of  his  ward, 
upon  applicatioQ  by  a  prochein  ami  of  the  infiuoit,  an  injunction 
will  be  gianted  by  a  court  of  chancery. 

6th.  If  any  peraon  marry  a  ward  when  the  guardian  has  been 
^>pointed  by  a  court  of  chancery,  without  the  consent  of  the 
guardian,  it  is  a  contempt  of  court ;  but  no  contempti  if  he  benot 
a  guardian  appointed  by  the  court  2  P.  W.,  Ill,  662. 

7th.  When  a  man  is  sued,  he  may  plead  in  abatement,  or  bar, 
that  be  never  was  a  guardian ;  or  he  may  plead  thus,  that  he  was 
guardian  at  such  a  time,  and  that  he  has  rendered  an  account 
anoe,  and  traverse  his  being  guardian  before  or  after.  Bast 
Ent,2L 
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[•889]  ♦CHAPTER  L 

Of  Sultebt,  ab  rr  once  waa  m  Cohkegticut.    Of 

Appbentices. 

A  MASTER  is  one  who,  by  law,  has  a  right  to  a  personal 
authority  over  another;  and  such  person,  orer  whom  such 
authority  may  be  rightfally  ezefcised,  is  a  servant  At  common 
law,  this  right  in  a  master,  originates  in  some  compact  made 
with  the  servant,  or  with  some  person  who  has  a  right  to  com- 
mand him.  This  is  not,  however,  perfectly  correct;  for,  in 
many  of  those  states,  where  there  is  that  species  of  servants, 
called  slaves,  the  right  to  them  is  not  founded  on  compact,  in 
those  states ;  that  is  to  say,  in  most  of  them.  There  are  five 
kinds  of  servants,  viz. :  slaves,  apprentices,  menial  servants,  day 
laborers,  agents  of  any  kind;  and  in  Connecticut,  there  is  a 
sixth;  debtors  assigned  in  service  to  pay 'a  debt  The  last  and 
the  first  are  not  known  to  the  common  law.  The  law,  as  it  re- 
spects slavery,  generally,  will  not  be  noticed  in  this  chapter; 
nor  any  of  those  arguments  urged,  that,  on  the  one  hand,  deny 
the  legality  of  it,  in  a  moral  point  of  view;  or  those  which  assert 
its  legality.  I  will  only  observe,  that  slavery  is  unknown  to  the 
common  law  iii  England ;  for,  the  moment  that  a  person,  who  is 
a  slave  in  any  other  country,  reaches  the  shores  of  that  country, 
he  is  emancipated,  and  entitled  to  the  same  security  for  life,  lib- 
erty and  property,  as  any  other  man ;  nor  can  the  laws  of  the 
r*8401  ^"^*^J  where  slavery  is  admitted,  *  be  enforced  in  favor 
*•  ■"  of  it  1  BL  Com.,  424 ;  Co.  Litt,  77.  When  the  rigors 
of  the  feudal  laws  prevailed,  there  was  a  species  of  slaves  in 
England,  called  villeins.    The  knowledge  of  the  law,  respecting 
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tbenii  has  long  since  ceased  to  be  important ;  for  it  is  not  now 
known  in  that  coontry,  being  abolished  by  a  statute  of  Oar.  II, 
and  neyer  was  known  in  this.  At  preseDt,  it  is  difficult  to  find, 
in  the  Slate  oi  Connecticut  a  slave.  A  statute  of  this  state,  pre- 
Tious  to  March,  1784,  was  enacted,  declaring,  that  all  persons 
horn  of  slaves,  after  the  Ist  March,  1784,  should  be  free  at  the 
age  of  twenty-five ;  and  a  subsequent  statute  enacts,  that  all  so 
bom,  after  the  1st  August,  1797,  should  be  free  at  twenty-one. 
These  statutes,  with  a  statute  forbidding  the  importation  of  slaves, 
by  land  or  water,  will,  in  a  short  time,  put  a  period  to  slavery  in 
this  state ;  as  those  bom  before  1784,  most  of  them,  have  been 
emancipated  by  their  masters,  so  that  scarcely  a  slave  can  be 
feond.  The  law,  as  heretofore  practised  in  this  state,  respecting 
slaves,  must  now  be  uninteresting.  I  wiU,  however,  lest  the  al*- 
veiy  which  prevailed  in  this  state,  should  be  forgotten,  mention 
some  things,  that  show  that  slavery  here  was  veiy  far  from  being 
of  the  absolute,  rigid  kind*  The  master  had  no  control  over  the 
lilb  pf  .his  slav^  If  he  killed  him,  he  wi^  liable  to  the  same 
punishment  as  if  he  killed  a  fieeman.  The  master  was  as  liable 
to  be  sued  by  the  slave,  in  an  action  for  beating  or  wounding,  or 
fi>r  immoderate  chastisement,  as  he  would  be,  if  he  had  thus 
treated  an  apprentice.  A  slave  was  capable  of  holding  property, 
in  character  of  devisee,  or  legatee.  If  the  master  should  take 
away  such  property,  his  slave  would  be  entitled  to  an  action 
againdt  him,  by  his  prcchein  ami.  If  one  should  take  away  a 
slave  from  the  owner,  without  his  consent^  trover  could  not  be 
maintained ;  but  a  special  action  on  the  case.  From  the  whole, 
we  see,  that  slaves  had  the  *  same  rights  of  life  and  pro-  r^oj^^ 
perty  as  apprentices;  and  that  the  difference  betwixt'-  ^ 
them,  was  this:  an  apprentice  is  a  servant  for  time,  and  the  slave 
is  a  servant  for  life.  Slaves  could  not  contract  in  Connecticut ; 
tor  this  is  specially  forbidden  by  statute. 

If  a  slave  married  a  fines  woman,  with  the  consent  of  his  nuuh 
ter,  he  was  emancipated;  for  his  master  had  suffered  him  to 
contract  a  relation  inconsistent  with  a  state  of  slavery.  The 
right  and  duties  of  a  husband  are  incompatible  with  a  state  of 
slavery.    The  master,  by  his  consent,  had  agreed  to  abandon 
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ligbt  to  him  as  a  slaye.  So,  too,  it  has  been  holden,  that  a  minor 
child  is  emancipated  from  his  father,  when  he  is  married.  Ld. 
Baym.,  856.  A  slave  might  be  sold  in  Connecticut,  and  the  eyi- 
dence  of  the  sale  must  be  a  bill  of  sale;  and  he  might  be  taken 
in  execution,  and  sold  at  the  post.  When  it  is  observed,  that 
slavery  is  not  known  at  common  law,  it  is  not  denied  that 
men  may  be  punished  with  slavery  for  life,  for  crimes,  with  per- 
fect consistency  with  the  principles  of  the  common  law.  If  the 
legislature  -can  make  laws,  the  transgression  of  which  may  be 
punished  with  death,  they  can  surely  condemn  to  a  loss  of  lib- 
erty. (1)  Apprentices  are  persons  bound  to  a  master,  to  learn 
some  art  or  trade.  They  may  be  bound  to  learn  the  trade  of 
husbandry,  as  well  as  any  other.  An  apprentice,  to  be  holden, 
must  be  bound  by  deed.  It  seems  that  the  common  law  re- 
quired it ;  and  this  is  the  only  contract  which  the  common  law 
required  to  be  in  writing.  And  it  is  not  at  all  improbable,  that 
this  requisite  was  a  provision  by  some  ancient  statute,  which  is 
now  lost  1  BL  Com.,  226;  Ld.  Bay.,  117;  1  Salk,  68;  2  Vea, 
64,  492 ;  6  Mod.,  1^2.  It  would  seem  that  a  contract  for  an  ap- 
prenticeship by  parol,  so  &r  as  it  lays  any  obligation  on  ihe 
contracting  parties,  is  utterly  void.  It  will  not  amount  to  a  hir- 
ing by  the  year,  which  may  be  by  parol.  8  T.  Eep.,  874.  That 
r«Qii9i  ^^  apprentice  cannot  be  *  bound,  unless  retained  as  such 
'-  -*  in  a  deed,  is  ascertained  by  the  doctrine  of  the  books. 
Barnes'  Notes,  67.    The  particular  reason  of  this  rule  is  not 


(1)  The  agitation  which  the  queatioa  of  alaverT'  has  undergone  in  the  United 
States  for  the  last  few  years,  has  been  such  as  to  leave  soaroely  any  inteliigent  ndnd 
in  ignorance  upon  the  subject  Although  serious  differeAoes  exist  as  to  the  mosl 
practicable  mode  of  eifecthig  its  abolition,  stfll  the  fact  of  its  unrighteousness  ia  al- 
most uniTersally  admitted.  Ever  since  the  organization  of  the  federal  goyemmeat| 
measures  have  been  in  operation  to  provide  for  its  final  extinguishment;  nor  have 
these  measures  been  without  their  effect  In  the  New  BngUmd  States^  and  New 
York,  it  has  become  wholly  extinct,  and  is  on  the  dedine  in  many  of  the  othera. 
In  PennsyliranLa,  by  an  act  of  1780,  its  gradual  abolition  was  provided  for,  and  the 
evil  has  been  finally  removed.  It  still  exists  in  most  of  the  Southern  States.  Efforts 
have  been  made  to  abolish  it  there;  and  the  Convention,  appointed  to  reoomraeod 
alterations  in  the  Constitution  of  the  State  of  Virginia,  in  1830,  entertained  a  pro- 
ject calculated  for  ite  final  abolition,  which,  after  a  protnustod  and  stormy  debate^ 
was  only  defeated  by  an  inoonakierahle  mi^rity. 
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rtry  apparent ;  and,  indeed,  a  contrary  doctrine  is  now  main- 
tained. S  T.  Bep.,  879 ;  1  East,  638.  That  a  contract  of  so 
much  importance,  as  the  obligations  usnally  laid  upon  a  master^ 
in  educating  and  instructing  an  apprentice,  should  be  by  deed,  is 
a  yery  reasonable  provision ;  for  room  is  left  for  controversyi 
from  the  uncertainty  of  parol  testimony.  (1) 


(1)  The  statutoB  of  the  several  states  on  the  subject  of  apprenticeship,  do  nol 
esaentiaUjr  differ  among  themselves,  nor  fh>m  the  English  statute.  In  Vermont 
and  New  York,  the  provisions  are  almost  identical  Children  above  the  age  of 
fimrteen  jreara  maj  be  bound  as  apprentices;  males  to  the  age  of  twentj-one  and 
fonalea  to  the  age  of  eighteen,  or  to  the  time  of  their  marriage  within  that  age. 
This  may  be  done  bj  their  father  or  other  legal  guardian,  and  if  they  have  no  parent 
or  guardian,  with  the  consent  of  the  selectmen,  in  Vermont,  and  by  the  overseers 
of  the  poor,  two  justices,  or  a  judge,  in  New  York.  In  Vermont,  the  overseers  of 
Hie  poor  may  bind  out  the  minor  children  of  any  person  who  has  become  actually 
chargeable  to  his  town;  and  in  both  states,  statute  provisions  also  exist  to  redress 
the  grievances  oi  the  apprentice  in  case  he  shall  have  been  abused.  Rov.  Stat,  Vt^ 
1839,  c  66;  Rev.  Stat,  New  York,  5th  ed.,  vol.  3,  p.  248.  In  both  these  states,  aa 
in  all  others  whose  statutes  upon  this  subject  the  writer  has  examined,  the  appren- 
tice must  be  bound  by  deed,  and  the  infant  himself  must  be  a  party  to  the  inden- 
tore^  except  in  the  special  case  of  an  apprentice  who  is  chargeable  as  a  pauper. 
This  also  is  the  doctrine  of  the  common  law.  Bev.  Stat,  Vt,  1839,  p.  345 ;  Bex  v. 
Inhabitants  of  Cromford,  8  East's  Bep.,  25 ;  King  v.  Inhabitants  of  Amesby,  S 
Bam.  t  Aid.,  584;  Harney  v.  Owen,  4  Blackf.  Ind.  Rep.,  388;  Commonwealth  «. 
Tan  Lear,  1  Serg.  t  Rawle,  250;  Supplee's  case,  6  Serg.  t  Bawle,  340;  Guthrie  «. 
M nrphy,  4  Watts'  Bep.,  80 ;  Commonwealth  v.  Jones,  3  Serg.  t  Bawle,  158. 

Minors  under  the  age  of  fourteen  may  be  bound  apprentices  until  that  age  l^ 
their  father  if  living,  without  their  consent;  and  if  not,  by  their  mother  or  legal 
guardian ;  and  above  that  age  in  the  same  manner  with  their  consent  B.  S.,  of 
Maine,  ch.  90,  sec.  1 ;  Whitmore  v.  Whitmore,  43  Maine,  458» 

The  father  has 'no  authority  to  bind  out  his  diild  as  an  apprentice  without  hit 
consent,  and  if  the  infant  does  consent  and  is  not  a  party  to  the  deed,  ho  wifl 
sol  be  bound.  Bev.  Stat,  Vt,  1839;  New  York  Bev.  Stat,  vol  n,  p.  160;  Com- 
Mou wealth  #.  Moore,  1  Ashm.,  123;  Squire  v.  Whipple,  1  Vt  Bep.,  69. 

A  oontract  of  apprenticeship,  not  conformable  to  the  statute,  is  voidable  only  bj 
the  apprentice,  and  cannot  be  avmded  by  any  other  person.  Page  «.  Marsh,  36  N. 
H.,  805.  And  if  theinfhnt  fulfill  the  stipulations  of  such  oontract^  he  will  be  entf- 
tied  to  ita  benefits  accruing  to  himself  Ibid. 

A  contract  made  with  a  minor  apprentice  to  serve  bey<»kd  fVill  age  is  invalid. 
It  may,  however,  be  ratified  after  the  infant  arrives  at  full  age;  but  such  ratifloa- 
tion,  it  was  held,  must  be  express.  Walker  s.  Chambers,  5  Earring.  (DeLX  31L 
But  it  was  held,  in  Forsyth  v.  Hastings,  1  Williams  (27  VtX  646,  that  a  special 
oontract  by  an  infant  to  labor  is  ratified  by  his  oontinuaDce  in  it  for  a  month  ailsr 
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Persons  who  are*  bound  apprentices,  are  commonly  in&nts ; 
and  flach  person  cannot  bind  themselves.  This  is  usually  done 
by  their  parents  and  guardians ;  and  they  are  bound  that  the 
apprentice  perform  that  which  they  contract  that  he  shall  da 
By  a  statute  of  Eliz.  in&nts  may  bind  themselves,  by  indenture 
of  apprenticeship ;  but  it  has  always  been  holden,  since  tiiat 
statute,  that  the  in&nt  is  not  bound  by  the  covenants  in  the 
indenture ;  and  that  the  only  effect  that  it  has,  is  to  give  a  right 
to  the  master,  as  long  as  the  relation  exists,  to  his  wages,  and  all 
the  rights  of  government;  and  the  infant,  if  he  serve  out  the 
time  prescribed  by  law,  will  be  entitled  to  exercise  his  trade,  as 
much  as  if  he  had  been  bound  by  his  fiither.  The  only  effect 
that  it  can  have,  is  to  entitle  the  master  to  the  wages ;  for,  if  the 
infiint  had  not  bound  himself  but  had  lived  with  his  master, 
learning  a  trade,  this  master,  defacto^  would  have  the  power  of 
moderately  chastising  such  servant ;  and  such  servant  would  be 
entitled  to  exercise  his  trade.  Cro.  Oar.,  179,  648;  Oro.  Jac, 
487;  Mod,  190;  5  T.  Rep.,  716.  (1) 


his  mtgority,  and  cannot  be  afterwards  ayoided.  Where  a  mm<^,  indentured  as  an 
apprentice,  serves  his  master  until  it  is  discovered  by  the  master,  before  the  temi- 
Bation  of  the  apprenticeship,  that  the  indentures  are  void  by  reason  of  their  not 
having  been  executed  by  the  minor's  father;  and  the  apprentice  is  thereby  dis- 
charged; the  master  is  not  liable,  either  to  him  or  his  fiather,  on  any  implied  i»o- 
mise  to  pay  for  the  services.  ICaltby  v.  Harwood,  12  Barb.,  473.  A  father  may 
bind  himself  that  the  services  of  his  infant  child  shall  be  rendered  to  another,  dur- 
ing the  period  for  which  he  is  entitled  to  them,  and  if  he  agree,  as  far  as  is  in  his 
power,  that  such  services  shall  be  rendered  by  the  infant,  he  will  be  obliged  to  ez- 
aroise  what  paternal  authority  he  possesses  to  cause  the  services  to  be  rendered, 
although  the  minor  is  not  bound  by  the  articles  of  indenture  without  he  join  in 
their  execution.  Van  Dom  «.  Youngs  13  Barb.,  286.  An  indenture  in  acoordaBOS 
with  the  statute  of  1821,  ch.  170,  concerning  apprentices,  contains  no  coveoaat  by 
which  the  guardian  is  personally  bound.  Chapman  v.  Crane,  20  Maine^  172. 

(1)  In  the  matter  of  McDowles,  8  John.  Rep.,  328 ;  Pierce  v.  ICessenberg,  4  Ldgh*B 
Bep.,  493 ;  Stringfleld  «.  Heiskell,  2  Yerger's  Tenn.  Bep.,  646 ;  1  Whart  Dig.  Penn. 
Bep.,  43,  and  cases  there  cited.  It  has  been  held,  in  England  that  an  infant  may 
Mnd  himself  as  an  apprentice.  In  Rex  v.  Inhabitants  of  Wigston,  3  Bam.  ft  Cress., 
484,  the  court  says,  "it  is  a  general  rule  of  law,  that  an  infant  cannot  do  any  act  to 
bind  himself,  unless  it  be  manifestly  for  his  benefit  Binding  himself  as  an  appren- 
tice has  been  considered  such  an  act,  and  therefore  it  has  been  held  that  an  infant 
is  competent  to  malce  sudi  a  contract"  See  also  2  Kent's  Com.,  242. 
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In  England,  proyiaion  is  made,  hj  seyeral  statates,  for  the 
binding  oat  of  poor  persons  bj  the  oyerseers  of  the  poor,  and 
jnstioes  of  peaoe ;  and  the  persons  to  whom  thej  are  bound,  are 
obliged,  under  a  penalty,  to  take  them.  This  is  an  inroad  upon 
the  rights  of  the  subject  veij  rarely  to  be  found  in  the  English 
system  of  jurisprudenca  *  (1)  In  Connecticut,  we  have  r«q4Di 
statutes  that  enable  the  selectmen  of  a  town,  with  the  ^ 
advice  of  a  magistrate,  to  bind  out  the  children  of  persons  who 
live  idle,  and  misspend  their  time,  and  are  liable  to  come  to  want ; 
and  when  the  children  have  grown  rude  and  stubborn :  males, 
until  they  arrive  at  the  age  of  twenty-one  years,  and  females  until 
ihey  are  eighteen  years  of  age. 

Whatever  wages  an  apprentice  earns,  belong  to  the  master : 
and  if  an  apprentice  should  leave  the  master,  and  earn  wages, 
and  receive  them,  and  lay  them  out  in  any  article,  it  would 
belong  to  the  master:  As  where,  with  such  money,  the  appren- 
tice bought  a  ticket,  which  drew  a  prize ;  this  belonged  to  the 
master.  It  is  not  material  that  wages  were  earned  without  the 
consent  of  the  master,  or  that  it  was  earned  in  any  other  line  of  . 
business,  than  that  of  his  trade ;  and  for  such  earnings  the  mas- 
ter may  recover.  Sho.,  582;  Co.  lit,  117;  Salk.,  68;  1  Ves., 
488,83;  6  Mod.,  69.  (2) 


(1)  ProviflioDS  for  binding  out  the  children  of  poor  penons  as  apprentioeB,  ma^ 
be  found  in  the  statute  books  of  many  of  the  stales.  Bey.  Stat,  Yt,  1839,  p.  346{ 
3  R.  a,  New  Yorlc,  6th  ed.,  p.  248 ;  Stat,  Conm,  1838;  North  Oarolma  Act^  1792. 

(2)  lightly  V.  Clonston,  1  Taunt,  112;  In  Carson  «.  Watts,  3  Boug.,  350,  it  was 
Ud  that  prise  money,  gained  by  an  apprentice  on  board  a  letter  of  marque  shif^ 
bdoDged  to  the  apprentice  and  not  to  the  master.  In  this  case  the  court  obserTV, 
that  the  master  is  entitled  to  all  the  wages  or  money  fairly  soquired  by  the  apprenp 
taoe.  as  for  labor  or  service,  but  not  to  any  extraordinary  gidus  he  may  acquire  out 
of  the  usual  course  of  his  seryice.  Too  much  reliance  should  not  be  placed  on  this 
ease,  for  one  straog  ground  which  it  was  decided,  was  a  custom  proved,  by  which 
in  such  case  the  master  was  to  have  the  wages  and  the  apprentice  the  prise 
money* 

In  Yermont^  it  has  been  dedded,  that  the  master  may  sustain  assumpsit  for  the 
wages  of  an  absconded  apprentica,  though  the  employer  did  not  know  of  the  appren- 
ticeship till  alter  the  service  was  performed.  Gonant  tr.  Raymond,  2  Aik.  Rep.,  343. 

Where  a  servant  is  a  salvor,  the  amount  of  salvage  decreod  to  hifn  belongs  to  him 
in  his  own  riband  not  to  his  master.    The  master  has  a  right  to  the  earnings  of 
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The  law  has  pioyided  several  methods,  in  which  an  apprentice 
may  be  discharged  from  his  master.  In  Connecticut^  bj  a  sta- 
tate,  the  county  court  may  discharge  an  apprentice,  when  he  has 
been  abused  by  cruel  treatment ;  and  the  same  thing  may  in  Eng- 
land be  done  in  chancery.  1  Atk.  He  may  be  discharged  by 
deed.  The  contract  of  discharge  mast  be  by  deed,  as  the  bind- 
ing is  by  deed,  according  to  the  old  maxim,  unurnqjoodque  dCaaol- 
vUer  eo  Ugamine  quo  Ugatur.  But  in  Connecticut|  where  an  instru- 
ment, executed  without  seal,  is  of  as  high  a  nature  as  if  it  had  one, 
I  apprehend,  that  although  the  indenture  should  be  sealed,  it 
might  be  discharged  by  a  writing  executed  by  the  master,  al- 
though it  was  not  sealed ;  and  I  entertain  no  doubt  that  an  inden- 
ture in  writing  would  be  in  Connecticut  a  yalid  indenture,  al- 
though not  sealed. 

r*JU4.1  *  ^^^  apprentice  may  be  discharged  by  giving  up,  or 
^  destroying  the  indenture,  with  intent  to  release  the  obli- 

gation of  the  indenture.  In  Day's  Rep.,  158,  there  is  a  case  which 
countenances  the  idea,  that  an  apprentice  may  be  discharged  by 
paroL  A  master  who  had  so  done,  brought  his  action  for  breach 
of  covenant,  against  the  apprentice's  £Ekther,  who  had  bound  the 
apprentice,  and  could  not  recover.  K  the  ground  of  this  deci- 
sion was,  that  the  master  had  done  wrong  in  discharging  the 
apprentice,  without  his  father's  consent,  I  apprehend  the  decision 
cannot  be  supported.  For  this  wrong  the  master  was  liable. 
There  can  be  no  discharge  by  parol.  The  master,  notwithstand- 
ing this  rash  act,  might  have  detained  him ;  and  if  he  would  not 
return  to  service,  might  have  recovered  damages.  A  parol  dis- 
charge would  indeed  amount  to  a  license  to  depart  from  his  ser- 
vice, until  he  had  reclaimed  him ;  and  until  then  he  could  main- 
tain no  action.  In  England,  the  quarter  sessions,  or  two  justices 
may  discharge,  on  account  of  abuses,  such  apprentices  as  they 
bind  out:  but  in  Connecticut,  our  statute  reaches  all  cases;  and 


hiB  apprentice  in  the  waj  of  his  businesii,  or  anj  other  businesfl  which  majbe  sob- 
Btituted  for  it;  but  it  is  different  with  regard  to  his  eztraordinaiy  eaminga,  which 
do  not  interfere  with  the  profits  the  master  may  legitimately  derive  ttom  his  aervlca. 
IC&Bon  etoLv,  The  Blaiaeau,  2  Cranch,  240 ;  1  Cond.  Bep..  89t. 
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the  oountj  iH)nrt  may  discliarge  any  apprentice,  when  abused  by 
the  master  or  his  fEunily.  (1) 

The  right,  which  the  master  acquires  to  the  service  of  his  ap- 
prentice, can  never  be  assigned  to  another  person.  It  is  incom- 
patible with  the  nature  of  the  contract,  which  is  altogether  fidu- 
ciary. The  master  is  one,  in  whom  the  parent  of  the  apprentice 
has  such  confidence,  as  induces  him  to  place  under  his  care  his 
child.  It  is  a  personal  trust  which  cannot  in  any  case  be  assigned 
to  another.  By  the  custom  of  London,  apprentices  may  be  as- 
signed. It  is  also  a  usual  practice  in  this  country ;  but  I  have 
not  learnt  that  such  practice  has  eyer  been  sanctioned  by  the 
decision  of  any  court  *  1  BL  Com.,  420 ;  12  Mod.,  558 ;  r«Q45i 
8  Keb.,  519 ;  Doug.,  69 ;  Stra.,  1267.  If  the  apprentice  '■  ■' 
serve  under  such  an  assignment,  he  gains  the  rights  and  incujs 
the  duties  of  an  apprentice.  Ld.  Bay.,  633.  (2) 


(1)  It  was  decided  inYermontt  that  the  indenture  of  apprentioeship  became  yoid- 
able  upon  the  death  of  the  master,  or  upon  an  assignment  of  the  apprentice.  It  is 
beliered  that  the  law  upon  this  point  has  been  altered  by  the  Revised  Statutes  of 
1839.  By  this  statute  the  minor  is  absolutely  discharged  by  the  death  of  the  mas- 
ter, and  the  minor  may  be  bound  out  anew.  P.  347.  The  county  court  also  has 
power  to  discharge  the  apprentice  when  the  master  is  brought  before  it,  charged  with 
a  breach  of  the  covenants  contained  in  the  indentures.  Rev.  Stat,  Yt,  1839,  p.  347, 
By  the  statutes  of  New  York,  the  general  sessions  of  the  peace,  or  two  justices, 
possess  the  power  of  discharging  him.  3  R.  8.,  K.  Y.  (5th  ed.^  253.  In  Pennsyl- 
vania, this  power  is  ezerdsed  by  the  court  of  general  sessions,  whenever  the  acts 
<tf  the  master  may  be  deemed  injurious  to  the  mind  or  morals  of  the  apprentice ;  as 
for  compelling  him  to  labor  on  the  Sabbath.  Commonwealth  v.  St  Germans,  1 
Brown's  Penn.  Rep.,  24  The  indentures  may  of  course  be  vacated  by  the  consent 
of  all  parties.  Graham  v,  Graham,  1  Serg.  t  Rawle,  330.  A  somewhat  anoma- 
lous doctrine  seems  to  be  held  on  this  subject  in  Louisiana;  but  which  cannot  be  said 
to  have  no  foundation  in  sense  or  law.  It  is  that  the  contract  of  apprenticeship  is 
personal  and  not  susceptible  of  alienation,  without  the  consent  of  all  parties  con- 
oemed,  and  consequentiy  its  operation  ceases  on  the  insolvency  as  well  as  on  the 
death  of  the  master,  inasmuch  as  his  character  and  disposition  entered  into  the  con- 
sideration of  the  contract  Yersailles  v.  Hall,  6  Miller's  Louis.  Rep.,  268,  cited  in 
note  to  2  Kent's  Ckun.,  268. 

(2)  Numerous  decisions  may  now  be  found  sanctionhig  assignments  of  indentures 
of  apprenticeship,  but  it  seems  to  be  a  vexed  question,  whether  the  assignment  will 
be  binding  upon  the  apprentice  unless  he  consents  to  it  The  better  opinion  is  that 
he  is  not  bound.  Commonwealth  r  Yan  Lear,  1  Serg.  t  Rawle,  248 ;  Common- 
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The  master  is  not  at  liberty  to  send  his  apprentice  abroad, 
unless  such  liberty  is  contained  in  the  contract,  or  the  business 
to  be  learned,  or  the  health  of  the  apprentice,  require  it  If  the 
master  die,  the  executor  cannot  retain  the  apprentice.  It  is  a 
personal  trust;  it  dies  with  the  person;  and  there  is  no  proba* 
bilitj  that  the  executor  will  be  able  to  instruct  the  apprentice 
respecting  his  trade.  The  reason  why  such  right  should  not  be 
transmissible  to  the  executor,  is  stronger  than  the  reason  why  it 
should  not  be  assignable.  No  more  confidence  is  placed  by  the 
parent  in  the  executor,  than  there  is  in  the  master  to  whom  he  is 
assigned ;  and,  in  the  former  case,  the  apprentice  cannot  probably 
be  instructed ;  but,  in  the  latter  case,  he  may.  (1)  It  has  been 
holden,  that  the  executor  is  bound  to  instruct  the  apprentice; 
and,  if  he  cannot,  to  procure  some  person  to  do  it  This  is  a 
violation  of  the  principle  that  an  apprentice  is  not  assignable ; 
for,  if  he  be  thus  bound^  he  must  have  a  right  to  assign  the 


wealth  V.  Jones,  3  ibicL,  158 ;  Halej  v.  Taylor,  3  Dana's  Ken.  Bep.,  222.  In  Peim- 
sjlvania,  tiie  enlistment  in  the  army  of  an  appreutioe,  with  the  oonsent  of  hia 
master,  who  had  been  bound  bj  the  managers  of  the  almshoase,  waa  held 
valid,  although  the  master  had  covenanted  not  to  assign  the  indenture  without 
the  oonsent  of  the  managers,  which  consent  was  not  given  to  the  enlistment 
Commonwealth  v.  Barker,  6  Binn.,  423.  The  statutes  of  Massachusetts  and  New 
York  also  authorizes  such  assignments  under  certain  restrictions.  Revised  Statutes, 
Mass.,  1836:  Rev.  Stat  New  York,  voL  II,  p.  156.  In  Vermont,  an  i^prentioe 
bound  bj  the  overseers  of  the  poor,  maj  be  assigned  without  his  oonsent,  and  if 
his  master  die^  he  may  be  retained  in  the  service  of  the  administrator  with  the  con- 
sent of  the  overaeer.  The  doctrine  in  ordinary  cases  is  that  the  assignment  ia  not 
absolutely  void,  but  may  be  avoided  at  the  pleasure  of  the  infant  Phelps  v.  Culver, 
6  Yt  Rep.,  430. 

Where  a  person,  in  good  faith,  for  a  valuable  consideration,  took  the  assignment 
of  the  indentures,  and  the  apprentice  assented  to  the  transfer,  and  served  him  until 
he  was  twenty-one  years  of  age.  Held,  that  the  apprentice  could  not  recover  for  his 
eenrices.  Williams  v.  Finch,  2  Barb.,  208.  Although  an  indenture  of  apprentioeshqi 
may  not  be  assignable,  nor  transferable,  yet  the  assignment,  as  between  the  old  and 
new  master,  would  be  valid  as  a  covenant  for  the  services  of  the  apprentice ;  and, 
if  the  apprentice  continued  to  serve  his  new  master,  there  would  be  no  failure  of 
consideration  of  the  assignment  Nickerson  v.  Howard,  19  John.,  113 ;  Guildorland 
V.  Knoz,  6  Gowen,  363. 

(1)  Rev.  Stat,  Yt,  1839,  p.  343;  Stat,  Mass.,  1838;  Yersailles  v.  Hall,  6  Boiler's 
La.  Rep.,  266 ;  and  see  note  1,  preceding  page. 
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apprentica    This  is  not  now  considered  to  be  law.  1  Sid.,  216; 
2Str.,  1267;  1  Salk.,  66.  (1) 

It  is  laid  down  in  the  books,  and  the  cnnent  of  authorities 
snpport  the  proposition,  that  the  executor  is  bound  to  provide 
ebthing,  diet,  &&  So  the  indenture  provides ;  but  it  appears 
to  me  that  such  authorities  are  destitute  of  principle;  and  that, 
by  the  death  of  the  master,  all  covenants  are  forever  discharged. 
This  necessarily  arises  from  the  apprentice  being  discharged  from 
any  obligation  to  serve  the  executor.  There  is  surely  something 
very  unreasonable  in  that  law  which  compels  the  executor  to 
provide  for  an  apprentice  from  whom  he  cannot  receive  *  r^r^io-] 
the  least  benefit  The  reciprocity  intended  by  the  original '-  ^ 
contract  is  wholly  lost,  when  the  obligations  of  the  apprentice  to 
serve,  and  the  covenant  of  his  parent  that  he  should  serve,  are 
discharged  by  the  death  of  the  master.  The  master's  obligation 
to  instruct  is  also  at  an  end,  and  never  was  transmitted  to  his 
executor.  This  renders  the  contract  perfectly  reciprocal  and 
equal.  1  Keb.,  761,  820 ;  1  Sid.,  216 ;  Cro.  Eliz.,  558. 

In  some  trades,  in  some  places,  it  is  usual  for  a  master  to 
receive  a  premium  for  instructing.  It  has  been  decided  in  chan* 
eery  that,  on  the  master's  death,  before  the  apprentice  has  learnt 
his  trade,  part  of  sach  premium  shall  be  restored.  And  even 
where  it  was  stipulated  by  contract  how  much  was  to  be  restored, 
upon  the  happening  of  such  an  event,  chancery  has  decreed  a 
return  of  more  than  the  stipulated  proportion,  when  a  master 
has  died  very  soon  after  an  apprentice  was  bound  to  him.  The 
principle  of  such  decision  I  am  not  able  to  discover.  It  soems 
more  like  making  a  contract  for  the  parties,  than  enforcing  their 
contract  1  Ves.,  560 ;  Pr.  in  Can.,  896 ;  1  Atk.,  149 ;  2  Ves., 
64.(2) 

(1)  No  power  is  believed  to  exist,  at  common  law,  to  compel  the  master  to  instruct 
and  educate  the  apprentice.  But  the  statutes  of  several  of  the  States  have  humanely 
provided,  that  such  a  covenant  shall  be  inserted  in  the  indentures  on  the  part  of  the 
master.  Rev.  Stat,  Yt,  1839,  p.  346;  Stat,  N.  Y.,  1*788;  ibid.,  Ck>nn.,  1838.  Such 
a  dause  is  not  found  in  the  English  statutes. 

(2)  The  relation  of  master  and  apprentice,  where  it  exists  imder  proper  restrio- 
tkma,  is  oue  well  calculated  to  advance  the  interests  of  the  apprentice,  and  is  often 
attended  with  a  corresponding  advantage  on  the  part  of  the  master.    In  the  United 
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By  the  English  statute,  an  apprentice  gains  a  settlement  in  that 
place  where  he  served  his  master,  the  last  fdrtj  days  of  his  service. 
We  have  no  such  statute.  An  apprentice  cannot,  bj  our  law, 
gain  a  settlement  by  commorancy  with  his  master.  By  a  statute 
of  Connecticut,  if  an  apprentice  run  away  from  his  master,  he 
shall  serve  him  treble  the  time  of  his  absence. 


[*847]  ♦CHAPTER  IL 

Of  Menial  Ssbvutts.    Of  Day  Labobebs.    Of  Pbikcipaub  and 
Agbkts,  Factob,  Bbokbb,  AucnoNSBB  AND  Attobnet. 

Menial  servants  are  such  as  dwell  in  the  family,  and  are  em- 
ployed about  the  domestic  concerns,  the  garden  or  farm,  upon  a 
contract  of  living  with  a  master  for  a  certain  time ;  for,  if  nothing 
is  mentioned,  when  the  contract  is  entered  into,  respecting  the 
length  of  time  that  the  servant  should  serve,  it  is,  by  the  English 


States,  where  industry  is  a  peculiar  characteristic  of  the  great  mass  of  the  poiHil»- 
tion,  this  relation  becomes  almost  indispensable,  for  the  purpose  of  training  oar 
youth  to  the  exercise  of  those  mechanic  arts  whose  value  is  every  day  becoming 
more  duly  appreciated.  The  resistless  spirit  of  progress  in  every  department  of  art 
which  is  found  in  America,  and  the  inventive  genius  which  yearly  pours  forth  its 
thousand  improvements  and  discoveries  in  the  world  of  mechanics ;  which  has 
reduced  the  elements  themselves  to  a  complete  servitude  to  the  wants  of  num ;  are^ 
in  a  great  degree,  attributable  to  the  wholesome  existence  of  the  relation  of  master 
and  apprentice.  Frequent  as  it  is,  instances  of  an  abuse  of  power  on  the  part  of 
the  master  are  rarely  to  be  met  with;  for  the  apprentice  is  generally  taken  into  his 
family,  where,  in  a  few  months,  while  he  is  indoctrinating  him  into  the  mysteries 
of  his  art,  he  is  also  entwining  about  his  heart  the  chords  of  parental  affection  — 
a  much  surer  safeguard  than  legal  remedies  against  the  abuse  of  adventitiooa 
authority.  If  the  minor  forfeits  the  covenants  in  the  indenture,  the  master  is  nol 
without  his  remedy.  If  he  is  enticed  away,  the  mAstor  may  have  his  action  against 
the  person  enticing  him.  St.  Clair  v.  Jones,  Add.  Penn.  Rep.,  343.  If  the  appren- 
tice creates  a  new  relation,  as  by  enlisting  in  the  army,  he  may  still  be  taken  upoa 
a  habecu  corptOf  and  the  court  will  order  him  to  be  delivered  to  his  master.  Com- 
monwealth V.  Beck,  1  Bro.  Penn.  Sep.,  27t. 
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laWy  a  hiring  for  a  jear.  There  is  no  such  role  in  practice  in 
Ck>nnecticat.  Such  servants  may  be  retained  by  paioL  If  they 
leave  their  master,  they  are  liable  for  damages;  yet  the  master 
is  not  entitled  to  their  earnings.  By  an  English  statute,  such 
hiring  for  a  year  gains  a  settlement.  We  have  no  such  statute ; 
and  such  hiring  gains  no  settlement  in  CJonnecticut 

Bespecting  that  class  of  servants  called  day  laborers,  there  is 
nothing  peculiar;  only  that  in  England,  by  certain  statutes, 
persons  having  no  visible  e£Eects  are  compellable  to  labor ;  and 
justices  of  the  peace  settle  their  wages;  and  more  must  not  be 
given  by  the  master,  or  taken  by  the  servant;  and  in  case  they 
violate  this  rule,  they  are  liable  to  a  penalty.  (1) 

All  agents  act  in  character  of  servants  to  their  principals: 
they  act  by  virtue  of  authority  derived  from  them.  The  princi- 
pal  has  no  general  authority  or  any  personal  control  over  them ; 
as  a  master,  in  other  cases,  has  over  his  servant  Every  agent 
is  bound  by  law  to  pursue  strictly  *  the  order  of  his  prin-  p^^o jq-i 
eipaL  If  he  do  not,  and  any  loss  ensue,  it  will  &11  upon  ^  -' 
the  agent;  but  if  he  do,  he  is  not  bound  for  any  casual  losses. 
4  Bl.  Com.,  227.  Among  this  class  are  to  be  reckoned,  first,  a 
fiictor,  who  is  employed  abroad,  by  his  principal,  in  managing 
for  him  mercantile  concerns. 

When  a  fSactor  gives  more  for  articles,  directed  to  be  purchased, 
than  his  instructions  warranted,  the  principal  may  disclaim  the 
purchase,  though  he  will  be  holden  to  the  extent  of  his  instruc- 
tions, if  the  &ctor  choose.    If  the  fSsLCtor  sell  for  less,  in  that  case 


(1)  When  one  oontracto  to  labor  for  another,  for  a  specific  time,  at  a  given  prioe^ 
end  failfl  to  perform  on  hiB  par^  without  just  cause  or  a  mutual  relinquishment  of 
the  contract,  he  cannot  recover  for  any  portion  of  the  price  agreed  upon ;  as,  for 
example,  when  one  contracted  to  work  for  another  for  six  months  for  fifty  dollars, 
and  left  off  at  the  ezpiratioo  of  two  months,  it  was  held  that  he  could  not  recover 
for  the  time  he  worked.  Brown  v,  Kimball,  19  Yt,  617;  Steamboat  Ga  v.  Wilkini^ 
8  id^  64;  Fkzton  r  Mansfield,  2  Mass.  Rep.,  47;  Sentry  v.  Parks,  8  Cow.,  63; 
Jennings  v.  Camp,  13  J.  R,  94;  Clark  r.  School  District  in  Paoolet  [probably  Paw- 
let]  (Vermont),  Law  Reporter,  March,  1857,  p.  630. 

It  was  held  that,  where  a  party  to  such  contract  is  prevented  ftom  fulfilling,  by 
sicknesa  or  other  inevitable  accident,  he  may  recover  for  part  performance.  Fenton 
9.  dark,  II  Yt  Bep.,  (67. 
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the  principal  maj  record  according  to  the  snm  contained  in  the 
instructions;  and  however  reasonable  the  conduct  of  the  fataUxr 
would  have  been,  if  he  had  had  unlimited  instructions,  yet,  when 
he  departed  from  them,  it  will  be  no  justification.  1  Yes.,  510; 
but  not  if  he  sells  articles  which  are  perishable;  2  Mod.,  100; 
Eq.  Ca.  Abr.,  869 ;  2Vea,688;  10Moi,144;  2  Str.,  78, 82.  (1) 


(1)  One  of  the  flnt  prtDciples  of  the  law  of  principal  and  agent  is,  that  the  prin- 
dpal  is  hoimd  bj  the  acta  oC  lua  agent  odIj  so  &r  as  he  acts  within  the  scope  af 
his  suthori^.  Ailen  «.  Ogden,  1  Waah.  G.  C.  Rep^  lU;  Kerns  e.  Pfper,  4  Watti^ 
Bep.,  222;  Chill  e.  Hornish,  4  Blackf.  Ind.  Rep.,  466.  There  is,  howeyer,  a  dis- 
tinction which  should  always  be  borne  in  mind  in  the  examination  of  this  question. 
The  acts  of  a  general  agents  i.  e.,  one  who  is  appomted  bj  a  man  to  do  aD  bis 
hoslness  of  a  partfonlsr  kind,  ot  at  a  particular  place^  will  be  binding  upon  his 
principal  so  long  as  he  acts  within  the  scope  of  his  general  authority,  allhoggh  ha 
may  act  contrary  to  his  private  instructions.  Thus,  where  one  deliirers  property  to 
a  mercJiant,  acting  as  a  factor,  who  proceeds  to  sell  the  same,  the  owner  cannot 
avoid  such  sale,  by  showing  that  he  authorized  a  sale  of  but  part  of  the  artide& 
Gibbs  V.  Idnsley,  13  Yt  Bep.,  208.  So,  if  property  be  intrusted  with  an  agent  fbr 
sale,  any  persoo  buying  and  paying  in  good  faith  is  protected,  thoagk  the  agent 
may  have  exceeded  his  priyate  instructions.  Cross  9.  Hasklns,  13  Y t  Bep.,  63S. 
But  where  the  agent  is  appointed  for  a  special  purpose,  and  the  principal  sees  fit  to 
limit  his  powers,  if  he  goes  beyond  them  the  principal  will  not  be  ^und.  Long- 
worth  V.  Connell,  2  Blackf.  Ind.  Bep.,  489 ;  Allen  v.  Ogden,  1  Wash.  G.  C.  Bepi, 
174;  Andrews  9,  EneeUmd,  8  Cow.  Bep.,  324;  18  John.  Bep.,  383;  Chill  si  Hor- 
idsh,  iuprci. 

CoMSTOOK,  J.,  in  Mechanics*  Bank  v.  New  York  and  New Hayen  Bailroad,  says: 
"Underlying  this  whole  subject,  there  is  this  fVindamental  proposition,  that  a  prin- 
cipal is  bound  only  by  the  authorized  acts  of  the  agent** 

"This  cannot  be  limited  by  secret  Instructions  of  the  principal  on  the  one  ban^ 
nor  can  it  be  enlarged  by  the  unauthorized  representations  of  the  agent  on  the 
other."  In  accordance  with  this  principle,  where  an  agent,  who  had  been  authorised 
lo  draw  and  indorse  notes  in  the  name  and  for  the  benefit  of  his  principal,  drew 
yarious  notes  which,  in  appearanee^  were  within  this  power, -but  which,  in  reality, 
had  no  connection  with  the  business  of  the  principal,  it  was  held,  by  the  Court  of 
Errors  (reyereing  the  opinion  of  the  Supreme  Court),  that  they  could  not  be  reoe- 
yered  against  the  principal.  The  North  Biyer  Bank  v.  Aymar,  3  Hill,  282. 

The  court,  in  such  case,  held  that  the  dealer  would  not  be  protected  by  showing 
the  representations  of  the  agent,  but  that  he  was  bound  to  inquire  and  ascertaiA 
whether  the  transaction  was,  in  fact  as  well  as  in  appearance,  within  his  antiiorlty. 
The  Supreme  Court  held  that  he  could  rely  upon  them. 

The  master  of  a  ship,  who  has  unquestionable  power  to  dgn  bills  of  lading  for 
goods  shipped,  signed  bills  of  lading,  the  goods  not  being  actually  shipped.  The 
act  judging  from  the  appearanoe  (eyery  bill  states  that  the  goods  are  leoeiyed  ott 


lOSTEB  AMD  aBBYAST.  495 

When  a  fiiotor  sellB  his  principal's  goods  at  a  less  prioe  than 
Us  instructions  warranty  the  purchaser  shall  hold  the  goods,  and 
the  &ctor  may  sae  the  purchaser  in  his  own  name ;  and  this  he 
may  do,  although  the  purchaser  knew  the  goods  belonged  to  the 
piincipaj.  Whenever  the  principal  forbids  the  purchaser  to  pay 
to  the  factor,  the  purchaser  must  not  pay  him ;  but  in  that  case, 
the  principal  has  given  up  his  claim  against  the  factor,  for  not 
pursuing  his  instructions.  B.  N.  P.,  280 ;  7  Term  Bep.,  869 ;  1 
H.  BL,  861.  (1) 

A  factor  can  never  pawn  the  goods  of  the  principal  for  a  debt 
of  his  own,  so  as  to  change  the  property ;  but  the  pledger  is 

boardX  wu  within  the  power;  but  the  i^incipal  wat  not  held  liable,  becMue  it 
WM  not  eo  in  ftitiL  Grant «.  Norway,  10  G.  B^  666;  Hubbertaey  v.  Ward,  8  Ech. 
B^  330;  18  Eng.  L.  A  Eq.  Bep^  661;  Coleman  9.  Riohee,  29  ibid.,  323. 

In  Holden  v.  Durant  (reported  in  the  llonthlj  Law  Reporter  for  l£arch,  186t,  p. 
628,  in  notee  of  caaea  in  YennontX  the  court  held  tha^  when  one  takes  the  note 
of  the  principal,  executed  by  the  agent  for  a  matter  known  hj  the  payee  to  be 
witbont  the  proper  aoope  of  the  agenVa  authority,  it  will  not  bind  the  prindpaL 

But  if  the  agent  haa  authority  to  execute  notes  on  behalf  of  the  principal,  and 
execute  a  note  to  one  who  is  ignorant  of  any  want  of  authority  in  the  particular 
caae,  it  will,  ordinarily,  bind  the  principaL 

And  in  Herbert «.  Hull,  1  Ala.,  18,  if  one  mnnaes  blMik  aignaturea  intrusted  to 
Um  to  iUl  up,  using  them  in  a  different  manner  from,  and  for  a  larger  amount^  than 
hia  instructions  would  warrant,  it  waa  held  that  the  principal  would  be  responsible 
to  a  boma  fide  holder  for  the  ftill  amount 

So^  again,  where  a  solidtor  purchases  or  obtaiiBS  a  benefit  from  a  client  a  court 
of  equity  expects  him  to  be  able  to  abow  that  he  has  taken  no  advantage  of  hia 
profesaional  position;  that  the  dient  was  so  dealing  with  him  as  to  be  f^  from  the 
influence  which  a  solicitor  must  necessarSy  possess;  and,  in  case  the  client  is  a 
<ietj  young  man,  the  duty  is  more  obyioua.  BaTery  9.  King^  36  Bug.  L.  a  Bq.  Sep., 

(1)  Although  it  is  generally  true  that,  if  a  factor  dispose  of  goods  at  a  less  price 
than  he  is  instructed,  he  will  not  bind  his  principal,  atill,  if  the  prindpal  insist  on 
his  dalm  against  the  purcliaser  for  the  price  of  the  goods  as  purchased,  he  may 
hold  him  to  pay  it  It  has  been  a  question,  where  the  prindpal  directs  his  agent 
to  pay  a  certain  price  for  a  particular  thing,  and  the  agent  pays  more  than  he  ia 
directed,  whether  the  prindpal  ia  bound  to  recdye  the*  thing  purchased.  By  the 
authoritiea,  if  the  agent  offered  to  pay  the  excess  out  of  his  own  pocket,  he  could 
compel  the  prindpal  to  take  it;  otherwise^  not  2  Kent's  Cool,  618. 

When  a  fiictor,  to  whom  property  is  assigned,  is  directed  to  sell  ^gfon  arrival,  he 
ia  bound  to  follow  instructions  and  sell  the  property  for  what  it  will  command,  and 
if  he  fiuls  to  do  so  he  will  be  liable  to  the  principal  for  the  damage  he  may  sustain 
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liable  to  iihe  principal  in  an  action  of  trover,  whenever  the  goods 
are  demanded  of  him.  It  is  not  material  whether  the  pawnee 
know,  or  did  not  know,  that  the  pawner  was  a  &ctor ;  for  a 
&ctor  has  no  authority  to  pawn  the  goods  of  the  principal ;  hia 
busineea  is  *  to  buy  and  sell  1  Str.,  1168 ;  1  Boa  &  PuL, 
■■  ^^■'648;  1  H.  BL,  362.  (1) 

by  a  faU  in  the  market  EraoB  v.  Boot^  3  Seld.  (N.  T.),  186;  Counler  v.  Bitter,  4 
Wash.  Bep.,  649;  Ifarfield  v.  Goodhue,  3  Gomat  (N.  Y.\  62. 

But  where  gooda  are  seat  to  a  factor  without  instnictioii  as  to  the  time  or  tenns 
of  sale^  h3  ia  at  liberty  to  sell  at  such  time  and  on  such  terms  as  he  shall  4Mm 
ao6t  conducive  to  the  interests  of  the  principal  Marfield  9.  Goodhue,  M^wck 

And  where  there  are  specific  instructions  as  to  the  price,  as  where,  for  inntancfl^ 
a  manufacturer  at  Amiens,  in  France,  consigns  to  commission  merchants  in  New 
Toric,  goods  for  sale,  invoiced  at  so  much,  with  instructions  aooompanying  the 
consignment  not  to  sell  less  than  the  invoiced  prices,  adding  thereto  freight^  com- 
missions  and  other  expenses,  he  has  no  right  to  sell  below  the  price  named,  to  cover 
advances  made  upon  the  consigiunent,  without  first  calling  on  his  principal  for 
repajment. 

The  damages  sustdned  hj  such  sale  will  be  estimated,  in  an  action  in  fsivor  of 
the  principal  for  such  wrong  act,  by  ascertaining  the  amount  of  ii^ury  actually 
oaused  to  the  principal 

Therefore,  the  factor  may  show  that  the  goods,  at  the  time  of  sale,  and  down  to 
the  time  of  trial,  were  worth  no  more  than  the  price  for  which  they  were  sold. 

And  the  factor  sells  at  his  peril,  if  the  goods  should  rise  at  any  time  previous  to 
the  bringing  of  the  action,  and  perhaps  the  time  of  trial:  though  he  sold  at  the 
then  market  price,  such  increased  price  would  constitute  the  measure  of  damagei 
Blot  V.  Bolceau,  3  Gomst,  Y8. 

Prima  facie^  the  invoice  prices,  with  the  charges  and  interest,  ought  to  be 
regarded  as  the  actual  value;  and,  if  no  other  evidence  is  offered,  the  plaintilf 
should  recover  according  to  those  prices.  Stevens  v.  Low,  2  Hill,  132. 

In  Frothingham  v.  Baston,  12  New  Hampshire  Bep.,  239,  242,  dted  in  the  oaae 
of  3  Oomst,  tiie  same  rule  was  established  in  estimating  damages.  The  plaintiff 
delivered  to  the  defendant  a  quantity  of  wool,  with  instructions  not  to  sell  at  less 
Hian  twenty-four  cents  the  pound.  Upon  this  the  defendant  made  advances.  This 
was  in  ICarch.  Soon  after  the  consignment  the  price  of  wool  fell,  and  continued 
to  fidl  until  October,  when  the  defendant  sold  at  fourteen  cents,  without  asking  for 
a  repayment  of  the  advances.  Chief  Justice  Pabkbr  delivered  the  opinion  of  the 
eoort,  who  held  that  the  measure  of  damages  was  the  amount  of  injury  sustained 
liy  the  sale  contrary  to  the  orders  of  the  prindpal,  and  that,  no  actual  loss  appearing 
to  have  been  sustiuned  by  the  wrongful  act  of  the  foctor,  tiie  principal  was  entitied 
only  to  nominal  damages. 

(1)  Guerreiro  v.  Piele,  3  Barn,  k  Aid.,  616 ;  6  John.  Ch.  Bep.,  129.  This  prindple^ 
that  the  factor  shall  not  pledge  the  goods  of  the  person  for  whom  he  is  acting^  is 


MASTEB  AND  SEBVANT.  497 

A  factor  has  a  lien  on  all  the  property  of  the  principal  in  hia 
hands,  and  can  retain  it  until  the  balance  of  his  account  is  paid. 
This  incumbrance  is  created  by  the  common  law ;  but  if  the 
fitctor  once  suffer  the  goods  to  go  out  of  his  hands,  his  demand 
remains  a  just  demand  against  the  principal ;  but  his  lien  is  gone, 
and  he  cannot  reclaim  the  property.  The  factor  has  no  lien  upon 
the  goods  of  the  principal  until  they  come  into  actual  possession. 
A  constructive  possession  will  not  answer.  Esp.,  584 ;  1  Bur., 
493;  2  East,  227, 532 ;  3  Term  Eep.,  119 ;  lAtk.,134;  2Ver., 
117.(1) 

Whether  a  factor  can  sell  on  credit,  where  his  commission  is 
general,  without  mentioning  that  he  may  sell  on  credit,  seems  to 


lield  to  with  great  Btrictnees.  It  has  even  been  held,  that,  where  goods  are  con- 
i^;iied  from  abroad  to  a  factor,  to  be  sold  on  account  of  the  consignor,  and  a  bill  of 
lading  was  sent  to  deliver  to  the  factor  or  his  aasigrUf  and  the  factor  afterwards 
indoraed  and  delivered  the  bill  of  lading,  together  with  the  goods,  to  the  defendants, 
who  did  not  know  that  he  was  not  the  owner  of  the  goods,  that  the  defendants 
oould  not  retain  the  goods  as  against  the  consignor  till  the  payment  of  their  debt 
Martini  v.  Coles,  1  ICaale  k  Sel^  140.  Bssentiallj  the  same  prindple  is  held  in 
Sheplej  9.  Kjmer,  1  ICaule  ft  8el.,  464.  The  business  of  the  factor  is,  in  good 
(kith,  and  in  accordance  with  the  instructions  of  his  principal,  to  dispose  of  the 
property  consigned.  He  cannot,  therefore,  under  a  pretended  sale  of  the  property 
create  a  lien  on  it  in  favor  of  a  third  person  against  the  principal  Kinder  v.  Shaw, 
S  Ifass.  Bep.,  398;  Fielding  v.  Kymer,  2  Brod.  ft  Bing.,  639;  McCombie  v.  Davis, 
n  Bast  Bep.,  6. 

The  rule,  as  stated  m  the  text,  that  the  factor  has  no  right  to  pawn  the  property 
of  the  principal  intrusted  to  him,  and  the  consequent  liability  of  the  pawner  to  an 
action  of  trover  in  favor  of  the  principal,  is  sustained  by  the  following  cases,  in 
addition  to  those  cited  above:  Stevens  v.  WQson,  6  Hill,  674;  Story  on  Agency, 
sec.  113,  n.  6;  and  it  has  been  held  that  the  principal,  upon  settlement  with  hit 
factor,  might  abandon  the  goods  and  treat  the  money  raised  therefrom  as  money 
had  and  received  to  his  own  use.  Bowen  v.  Stewart,  4  Ifann.  ft  Gran.,  295. 

A  request  to  the  factor  to  make  remittances,  in  anticipation  of  a  sale,  will  not 
authorize  him  to  pledge  the  property.  Querior  «.  Freeman,  3  Bam.  ft  Cress.,  342 ; 
Dunlap's  Paley's  Agency,  215,  n. 

(1)  By  virtue  of  this  lien,  he  may  sometimes  change  the  possession  of  the  goods, 
and,  so  far  as  his  lien  extends,  give  a  security  upon  it  to  the  person  who  receives 
the  possession.  It  is,  however,  nothing  but  a  continuance  of  the  factor^s  possea* 
sion.  McCombie  r.  Davis,  7  East  Bep.,  5;  Urquhart  o.  Mclver,  4  John.  Bop.,  102. 

A  (actor  can  only  daim  a  lien  on  property  in  his  possession.  Coward  v.  The 
Atlantic  Insurance  Company,  1  Pet,  444,  445.  (Per  Sroar,  J.)    If  acquired  by  an 
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be  a  point  not  fullj  settled,  (a)  The  auiihorities  are  contradio- 
torj.  It  is  not  pretended  that  the  parohaser  on  credit  cannot 
hold  the  goods  purchased ;  but  that  the  factor,  in  case  of  insol- 
yency  in  the  purchaser,  is  liable  to  his  principal  When  a  &ctor 
does  not  pursue  his  commission,  he  not  only  becomes  liable  to 
any  loss  that  may  ensue,  but  loses  his  factorage.  If  a  merchant 
receive  goods  from  his  factor,  and  sell  them,  which  goods  were 
bought  at  a  greater  price  than  the  £Eictor's  instructions  warranted, 
he  shall  account  with  his  factor  for  the  price  which  the  factor 
gave ;  for,  by  the  receipt  and  selling,  he  has  acceded  to  what 
was  done  by  the  factor,  and  waived  all  challenge  against  him  on 
that  account  1  Yes.,  609.  In  that  case,  the  principal,  on  the 
arrival  of  the  goods  so  purchased,  refused  to  abide  by  the  con- 
tract, but  took  the  goods  and  sold  them,  and  then  contended  that 
he  acted  in  capacity  of  agent  to  the  &ctor,  and  sold  them  on  his 
account  But  the  court  was  of  opinion  that,  by  the  acts  of 
receiving  and  selling,  he  had  acceded  to  the  contract,  and  was 
liable  to  account  with  *  the  fector  according  to  the  price 
*•  ^  paid.  It  is  laid  down,  that,  in  those  cases  where  the  fitc- 
tor  has  authority  to  sell  on  credit,  if  he  sell  to  an  insolvent  person 
he  is  answerable  himself.  There  is  no  doubt  of  the  correctness 
of  this  opinion,  if  the  &ctor  sold  to  an  insolvent  person,  luiow- 
ing  him  to  be  such;  or  if,  by  using  ordinary  diligence,  he  might 
have  known  the  circumstances  of  the  purchaser.    But  if  the 

(a)  XaUoy,  481;  1  BolSn  U. 

illegal  act  or  in  bad  fkith,  he  has  do  lien.  Dunlap's  Palej  on  Agencgr,  187 ;  The 
Bank  of  Rochester  v.  Jones,  4  Oomat  (N.  Y,\  49T. 

.  Where  the  bill  of  lading  has  not  been  deUvered  to  the  consignee,  and  there  is  no 
other  evidence  of  an  intention  on  the  part  of  the  consignor  to  consign  the  specillo 
property  to  him,  no  lien  will  attach.  Rasa,  on  Factors  and  Brokers,  204;  Mitchell 
ff.  Ede,  11  AdoL  ft  Ellis,  888 ;  and  this  is  so  although  the  consignor  ia  indebted  to 
the  consignee  or  factor  at  the  time  for  advances  upon  previous  consignments  to  an 
amount  greater  than  the  value  of  the  goods.  The  Bank  of  Rodiester  «.  Jones, 
mpra.  It  was  also  held,  in  support  and  recognition  of  the  above  doctrine^  tha^ 
where  property  is  delivered  to  a  forwarder  or  carrier,  upon  consignment  to  a  hctor 
for  sale,  but  the  bill  of  lading  is  not  delivered  or  sent  by  the  owner  to  the  factor, 
and  the  property  has  not  reached  him,  the  factor  acquires,  by  the  transaction,  no 
general  or  special  property  in  the  gooda.  To  the  same  point  is  Allen  v,  William^ 
12  Pick.,  297. 
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penon  trusted  was  in  apparent  good  ciroamstances,  or  in  such 
credit  that  prudent  men  trusted  to  his  credit,  it  would  be  verj 
mireaaooable  to  subject  the  factor ;  for^  in  such  case,  there  is  no 
want  of  fidelity  to  his  employer ;  and  in  this  manner  I  under- 
stand  the  law  to  be  laid  down  by  Marius,  88.  If  the  &ctor  sell 
the  goods  of  his  principal  to  A  on  credit,  and  then  sell  to  A 
goods  of  his  own,  and  receives  money,  he  shall  be  answerable  to 
his  principal,  for  as  much  as  will  satisfy  the  principal's  demand, 
if  he  received  so  much;  for  he  cannot  receive  his  own  debt  to 
the  prejudice  of  his  employers.  (1)  If  the  factor  run  his  princi- 
pal's  goods,  or  make  a  fidse  entry,  he  must  be  answerable  to  the 
principal,  if  there  is  loss  by  forfeiture.  It  seems  that  he  may 
charge  the  duties,  as  if  he  had  paid  them.  The  principle,  if  any, 
is  Una :  that  he  runs  the  risk  of  losing  all.    The  rule  is  a  tempta- 


(1)  Whether  the  factor  ooald  sell  the  goods  of  his  principal  at  all  on  credit, 
viihoat  the  expreu  directions  of  the  prlndpalf  has  heen  a  maUer  of  aerious  quea- 
tioo.  The  caaea,  however,  now  proceed  upon  prindplea  among  which  the  following 
naj  be  considered  aa  well  settled :  Where  nothing  is  said  in  the  factor's  inatructions 
relative  to  the  manner  of  sale,  and  it  is  the  usage  of  the  place  to  dispose  of  such 
srtidos  upon  credit,  he  may  so  sell  them,  provided  he  uses  due  diligence  to  ascer- 
tua  the  aolvencj  of  the  puichaaer,  and  does  not  give  a  longer  term  of  credit  than 
is  Qsoallj  given  in  such  oaaee.  The  usage  of  trade  has  a  powerful  influence  in 
detennioing  the  right  of  the  factor  thus  to  sell.  He  could  not  bind  his  principal 
bj  agreeing  to  accept,  in  payment  for  the  goods,  articles  of  merchandise,  when  the 
usual  course  of  trade  is  to  receive  money,  at  the  sale,  or  expiration  of  the  credit 
Kcr  could  he  bind  him  by  giving  a  credit  up<m  those  artides  which  are  usually  sold 
Ibr  caah.  Bingham  v.  Bache^  dted  in  1  Teates'  Bepi,  4S7 ;  Lausaatt  9.  Lippenoott^ 
6  Seig.  A  Bawle,  392 ;  Qoodenow  9,  Taylor,  8  Haaa.  Bep^  36;  Leveriok  v.  Meigs^ 
1  Cow.  Bep.,  6i5;  Greenly  v.  Bartlett,  1  (xreeuL  Bep.,  172.  Where  a  commission 
merdiant  is  directed  to  sell  for  cash,  he  is  accountable  to  his  employer  if  he  deliver 
the  artide  sold  without  receiving  the  pay  therefor ;  and  cannot  protect  himself  by 
showing  a  cuatom,  existing  among  oommiseioQ  merdianta^  to  deliver  such  aztldea 
and  wait  a  week  or  ten  days  for  payment  Blisa  «.  Arnold,  8  Yt  Bep.,  362. 

Upon  a  aale  of  State  atodcs,  by  an  agent  of  the  State^  vpon  a  credit,  without  any 
snthority,  expreaa  or  implied,  from  the  legislature  of  tike  State,  to  sell  upon  a  oraditi 
tbe  transa43tion  waa  hdd  to  be  illegal  The  SUte  of  Illinois  e.  Pdafldd,  8  Paige^ 
(STjaC,  26Wend.,  192;  I>unli4>*sPaleyonAgency,>13.  Thia  waa  a  proceeding 
in  &vor  of  the  SUte  of  Olinoia  agahist  the  hoktef  of  tke  bonds  for  the  stock  of  the 
State  to  the  aaMMint  of  $300,000,  under  an  agreement  with  the  suthoriied  agent 
of  the  State  to  restrain  sudk  holder  ttom  dispeeing  of  the  aame^  and  an  injmctkm 
waa  granted. 
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tton  to  a  dishonorable  violation  of  tlie  revenue  laws  of  a  foreign 
country.  Ca.  CL,  25,  76.  If  the  &ctor  be  directed  to  insure, 
and  the  factor  chai^  his  employer  with  it,  as  if  it  had  been  done, 
he  is  chargeable  as  insurer.  2  Yes.,  89.  The  contract  of  the 
&ctor,  made  in  pursuance  of  his  authority,  binds  the  principaL 
Malloy,  423. 

A  factOT  is  employed  to  sell  goods ;  he  sells,  receives  the  mon- 
ey, and  vests  it  in  other  goods,  which  are  in  his  hands,  and  diesL 
These  are  goods  of  his  employer,  and  cannot  be  taken  for  the 
debts  of  the  factor.  But  it  is  said  that,  if  the  &ctor  have  the 
^  ^  money,  it  must  be  looked  upon  as  his  estate.  The  reason 
*•  -*  given,  is,  that  money  has  *  no  ear^mark.  I  apprehend, 
that  if  the  purchase-money  could  be  identified  in  any  way,  as  if 
it  was  found  in  a  paper  or  in  a  bag,  on  which  it  was  written, 
that  it  was  the  principal's  money,  that  in  that  case  it  would  nol 
be  considered  as  belonging  to  the&ctor's  estate.  1  Salk.,  160.  (1) 

A  broker  is  one  who  manages  the  concerns  of  another,  living 
with  him  in  the  same  country ;  and  if  a  broker,  or  factor,  have 
sold  goods  of  the  principal,  they  have  the  same  lien  on  the  price, 
as  they  had  on  the* goods;  and  may  order  the  purchaser  to  pay 
the  amount  to  him,  unless  the  principal  had  paid  to  him  his  just 
demand,  or  tendered  it.  Cowp.^  254 

In  the  case  of  an  auctioneer,  he  is  not  liable  to  his  principal, 
although  he  should  bid  the  articles  off  at  a  less  price  than  he  was 
directed  to  strike  them  off  by  the  owner.  By  the  law  of  the 
land,  an  auctioneer  is  bound  to  strike  off  goods  to  the  highest 
bidder,  after  having  waited  a  reasonable  time  for  a  higher  bid ; 
and  not  to  strike  them  off,  would  be  a  breach  of  contract,  arising 
from  the  nature  of  the  transaction.    And,  surely,  to  employ  a 

(1)  Whenetrer  Ibe  principal  can  trace  his  propertjr  into  the  factor's  pooaeasion, 
he  will  uidoubtedly  be  entitled  to  reclaim  it»  either  in  the  hands  of  the  factor  or 
his  asaigBees  or  representatiyes,  unless  they  should  have  disposed  of  it  in  their 
lepreeeRtatiye  character,  before  thej  received  notice  of  the  principal's  daiia.  The 
ease  is  precisely  auAlogoos  to  that  of  a  banker  or  other  bailee  of  property  who 
fails;  the  owner  may  take  the  property,  subject  to  the  liens  of  the  bailee,  provided 
it  be  distinguishable  ftom  his  other  property.  Biyson  v,  Wylie,  1  Bos.  k  PoL,  83; 
Parke  v.  Eliason,  1  Bast's  Rep.,  &i4;  Taylor  «.  FlunMr,  3  Ifaule  A  Sol.,  M2;  Vail 
9.  Mitchell,  4  Wash.  G.  a  Bep.,  106. 
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peTson  to  bid  higher,  for  tlie  benefit  of  the  owner,  would  be  a 
firaud.  Cowp.,  895.  The  auctioneer  may  sue,  in  his  own  name, 
for  the  price  of  the  goods  sold ;  and  it  would  make  no  differ- 
ence, if  the  purchaser  knew,  at  the  time  of  the  purchase,  that 
they  were  the  goods  of  another.  (1) 

An  attorney  is  one  who  is  appointed  to  do  a  thing  in  the  name 
of  another.  Attorneys,  in  courts  of  law,  are  officers  of  the 
court,  and  subject  to  the  regulations  of  those  courts  in  which 
they  pursue  the  business  of  their  profession,  both  as  it  respects 
their  admission  to  practice,  and  their  subsequent  conduct  in 
court;  and,  at  the  same  time,  are  the  servants  of  their  employers, 
and  answerable  to  them,  when  they  sustain  loss  by  their  neglect 
or  mismanagement  Upon  the  principles  of  the  common  law, 
an  attorney  must  have  a  warrant  from  his  principal  to  p^oero-i 
appear  *  in  court  (2)    In  practice,  this  power  is  seldom  ^       -' 


(1)  The  holder  of  a  note  is  responsible  for  representations  made  by  a  broker,  in 
aaBing  it  in  the  usual  course  of  business,  in  regard  to  it,  thou^  made  oontrarj  to 
his  instructions.  Lobdell  p.  Baker,  1  Ket,  193. 

It  is  now  understood  that  the  auctioneer  is  the  agent  of  both  parties,  and  the 
entry  made  by  him  of  the  name  of  a  purchaser,  and  of  the  sum  bid,  is  a  sufficient 
signing  of  the  memorandum,  within  the  meaning  of  the  statute  of  ft'auds,  to  charge 
the  purchaser.  Trustees  of  tiie  First  Baptist  Church  of  Ithaca  v.  Bigelow,  16  Wend., 
SS.  It  is  not  lawfld  to  place  goods  in  the  hands  of  aa  anctioneer  for  sale,  with 
directions  not  to  sell  unless  he  can  obtain  a  certain  sum ;  It  is  an  imposition  upon 
Ikir  purchasers.  Wolf  v.  Layston,  1  Hall,  146. 

The  doctrine  that  the  auctioneer  may  bring  the  action  in  his  own  name,  unless 
the  real  owner  chooses  to  bring  the  action  in  his  name  (recognized,)  and  that  he 
may  do  so,  notwithstanding  he  has  reoelTed  his  oonmiissions.  Mintum  v.  Maine^  3 
Belden,  221. 

(2)  In  Vermont,  this  is  regulated  by  statute.  It  is  an  offense  for  an  attorney  to 
appear  in  a  suit  without  authority,  for  which  he  may  be  stricken  f^om  the  roll  of 
attorneys,  and  is  thereafter  incapable  of  practising  in  any  court  in  the  state.  Rev. 
StatjYt,  1839,  p.  471.  In  ordinary  cases,  he  will  not  be  required  to  show  his 
authority  before  he  is  permitted  to  appear  in  behalf  of  a  suitor.  Critchfleld  v.  Por- 
ter, 8  Ohio  Rep.,  618 ;  PiUsbuiVs  Lessee  v.  Dugan,  9  ibid.,  lit. 

An  attorney  who  merely  issues  an  execution  and  communicates  to  the  sheriff  the 
directions  of  his  clients  to  seize  thereon  specified  property,  Is  not  liable  as  a  tres- 
passer, although  the  seizure  was  unlawfViL  Ford  p.  Williams,  3  Kern.  (N.  Y.), 
678 ;  Davis  v.  Newkirlc,  6  Denio,  92. 

And  when  under  a  parol  authority  fh>m  his  client,  he  executes  a  bond  of  indem- 
nity to  the  officer  under  seal,  it  was  held  that^  the  attorney  was  not  liable  as  a 
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diallenged  of  an  attoraej,  who  is  a  regular  praptitioner  in  oouri 
In  Connecticut,  the  declaration  of  the  attorney  himself,  that  his 

tntpnamt,  tltiioqg^  the  inttrument  was  not  binding  upcm  the  pfindpal  as  a  apecut 
fy,  ibi<L,  and  WorraU  «.  If  unn,  1  Sold.  (N.  Y.\  229. 

CoBtraota  between  attorneTS  and  their  dienta  are  viewed  with  anapidon,  on 
aooount  ai  the  advantagea  of  the  attornej'a  poaitioii,  and  oonveyanoea  betveen 
theoA  have  been  aet  aaide.  Bibb  e.  Smith,  1  Dana^  580;  Downing  v.  Uajor,  2  Duia, 
228 ;  Foitl  e.  Harrington,  16  N.  T.  (2  Smith),  285.  Kewhouae  v.  Goodwin,  17  Barh^ 
S36.  When  an  attorney  brings  a  suit  without  anj  authority  from  the  plaintiffi^ 
and  llie  defendant  obtains  a  jadgment  for  costs,  a  ooiirt  of  equ^y  will  restrain  ths 
enforong  of  such  judgment  by  a  perpetual  liQunction,  if  it  be  ahown  that  tba 
attorney  is  poor  and  unable  to  respond.  Smyth  r.  Balch,  40  IS.  H.,  363.  See^  also^ 
American  Ina.  Oo.  v.  Oakley,  9  Paige»  496 ;  Armstrong  e.  ICcOmber,  18  Barb.,  387. 
Where  an  attorney  appears  witiiout  authority  and  oonfesaes  judgment,  the  remedy 
is  against  him;  or  in  a  proper  case  application  nuiy  be  made  to  the  court  to  opaa 
the  judgment  Qyphert  e.  IfcCluie,  23  Penn.,  195.  And  where  an  attorn^ 
appears  without  authority  and  Buffers  or  confesses  a  judgment  whidi  results  i& 
dkarging  an  innocent  party  with  a  debt  he  does  not  owe,  and  in  creating  a  lion  may 
deprive  him  of  hia  prupeity  against  bis  will,  and  without  his  fault,  he  will  not  be 
compelled  to  aeek  his  remedy  against  the  attorney.  But  the  court  wiU  stay  pro- 
oeedinga  and  give  the  defendant  an  opportunity  to  plead  to  the  merits;  presenriBg^ 
in  the  meantime,  the  lien  of  the  former  judgment  EUswortb  v.  CampbeQ,  31 
Barb..  134;  Sharp  e.  Kayor,  Aa,  of  New  York,  31  Barb.,  578.  An  attorney  at 
law  haa  no  authority,  by  virtue  of  his  general  employm^xt,  to  discharge  an  ezeco- 
tion  in  favor  <^  hia  dient^  unless  upon  payment  of  its  whole  amount  Jewett  9. 
Wadleigfa,  32  Maine,  110.  See,  also,  FUby  v.  Miller,  25  Penn.,  264  An  attofney 
who  haa  been  emptojed,  professionally,  to  sustain  a  title  to  land,  cannot,  either 
before  or  after  the  cause  is  ended,  or  during  the  continuance,  or  after  the  relatioD 
of  attorney  and  dient  is  ended,  while  the  client  holds,  or  after  he  has  conveyed  his 
interest,  purchaae  for  himself  the  opposing  or  outstanding  title;  but  such  a  pm^ 
eliaee  will  inure  to  the  client  or  his  vendee.  Henry  v,  Beiman,  25  Penn.,  354. 

An  attorney  may,  by  hia  book  and  suppletory  oath,  prove  his  retainer  and  his 
services  rendered  in  court  Ck>dman  v.  Coldwell,  31  Maine,  500.  Attorneys  are  not 
personally  responsible  for  services  in  suits  by  referees.  Judson  v.  Gray,  11  N.  T. 
(1  Kern.),  408.  And  as  to  their  responsibility  generally,  see  cases  there  dted. 
The  remarica  of  counsel,  in  the  course  of  a  trial,  are  not  to  be  regarded  as  an 
admission,  by  which  the  rights  of  his  client  are  to  be  determined.  McKeen  v.  Gam- 
mon, 33  Maine,  187 ;  Jewett «.  Rives,  39  Maine,  9.  And  whatever  may  be  said  or 
written  by  a  party  to  a  judicial  proceeding,  or  by  his  attorney,  solicitor  or  cooDsel 
therein,  if  pertinent  and  material  to  the  matter  in  controversy,  is  privileged  and 
lays  no  foundation  for  a  private  action  or  a  public  proeecution.  But  if  he  go  beyond 
this  and  use  slanderous  words,  he  is  a  slanderer,  and  may  be  prosecuted,  both 
civilly  and  crjninally,  as  such.  Gilbert  v.  People,  1  Denio,  41 ;  Garr  v.  Seldea,  4 
CSomst  (N.  Y.X  91.  The  attorney  has  a  right  to  retain  his  fees,  in  a  case,  out  of 
the  money  in  his  hands,  in  a  snit  against  him  by  his  cUent  Balsbaugh  v.  Fraaer, 
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principal  employed  him,  lias  been  holden  sufficient  to  warrant 
bis  appearance.  When  an  attorney  is  retained,  his  authority 
continues  until  the  end  of  the  cause,  unless  it  is  countermanded. 
1  Eol.,  291.  Nor  is  it  in  the  power  of  an  attorney  to  refuse  to 
be  an  attorney  in  the  case,  after  he  has  been  retained.  The 
authority  of  the  attorney  lasts  no  longer  than  the  time  of  judg- 


19  PeojL,  96.  An  attomej,  who  instigated  the  defendant  with  others  to  commit 
a  riot^  and  promised  to  defend  them  if  they  were  proeecoted,  cannot  recover  for 
his  services  in  so  doing.  Treat  v.  Jones,  28  Conn.,  334.  Payment  to  the  attorney, 
l^  the  oflcer  who  sells  property,  on  memte  process  before  judgment,  is  payment  to 
the  principal,  and  will  protect  the  officer.  Bucett  v.  Cunningham,  39  Maine,  386. 
An  attorney  has  no  authority,  by  virtue  merely  of  his  retainer  to  prosecute  or 
defend  a  suit,  to  release  a  daim  of  his  client  on  a  third  person,  fbr  the  purpose  of 
making  him  a  witness.  Shores  v.  Caswell  ft  ors.,  13  Ifet,  418. 

Held,  in  Wallis  v.  Lonbat,  2  Denio,  607,  and  in  Merritt «.  Lambert^  10  Paige, 
352,  that  an  attorney  would  not  be  allowed  to  contract  with  his  di«nt  for  a  part  of 
the  subject  matter  of  the  litigation,  as  a  compensatioii  for  his  services.  But  to 
oonstitute  champerty,  the  attorney  prosecuting  must  carry  on  the  suit  at  his  own 
expense.  It  is  not  suflBdent  that  he  receive  a  certain  sum  to  commence  with,  and 
then  is  to  have  a  certain  percentage  out  of  the  recovery.  Benedict  «.  Stu«rt»  33 
Barb.,  420.  The  Code  of  Procedure  of  New  York,  abrogates  all  rules  and  provi- 
sions of  law  restraining  an  attorney  fh>m  making  an  agreement  with  his  dient  for 
the  mode  or  measure  of  his  compensation.  Code,  N.  Y.,  sec  303 ;  Booney  o.  Second 
Avenue  B.  B.  Co.,  18  N.  Y.  (4  Smith),  373.  A  proceding  to  foreclose  a  mortgage, 
by  advertisement,  is  not  a  suit  in  any  court  within  the  meaning  of  the  act  conoem- 
ing  champerty.  Hall  r.  Bartlett,  9  Barb.,  297.  See  as  to  the  powers  and  liabilities 
of  attorneys  further,  the  following  cases:  Smith  v.  Thompson,  7  B.  Mon.,  305; 
McCoon  V.  Oalbraith,  29  Penn.,  293;  Bunton  v.  Lyford,  37  N.  H.,  512 ;  Wilcox  v. 
anith.  26  Barb.,  316. 

Where  an  attorney  purchases  lands  in  his  own  name,  the  nature  and  extent  of 
his  interest  cffii  be  questioned  only  by  his  client,  or  those  claiming  under  him.  Lair 
k  ors.  V.  Hunsidcer,  28  Penn.,  115.  .An  attorney,  on  the  applicatk>n  of  his  dient 
for  advice  upon  the  question  whether  an  equitable  interest,  which  the  dient  had 
in  certain  lands,  could  be  reached  by  a  creditcHr,  procured  fnm  the  dient  an  assign- 
ment of  sudi  equitable  interest  for  a  grossly  inadequate  consideration;  the 
proceedings  being  recommended  by  the  attorney  for  the  purpose  of  defrauding  the 
eraditor,  and  he  promising  to  reconvey  after  arrangement  should  have  been  made 
with  the  creditor.  Tlie  attorney  procured  a  conveyance  to  himself  and  claimed  to 
hokl  the  hind  absolutely  as  against  the  dient:  Beld,  that  although  the  agreement 
was  illegal,  and  the  law  would  not  relieve  either  party  against  the  other,  when  they 
stood  mpon  cm  equal  fooling^  yet  the  rule  prohibiting  an  attorney  fVom  obtaining  any 
advantage  in  a  transaction  with  his  dient  must  prevail,  and  that  the  attorney  must 
reconvey  the  land  upon  the  consideradon  paid  by  him  being  refunded.  Ford  v. 
Harrington,  16  N.  Y.  (2  SmithX  285. 
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ment,  except  for  the  purpose  of  taking  out  execution  within  a 
year.  1  Bol.,  292 ;  1  Inst.,  298 :  also,  of  acknowledging  satisfac- 
tion on  record;  but  he  oannot  release  the  damages.  In  Con- 
necticut^ it  is  customary  for  him  to  release  the  damage,  ho  is 
attorney  in  the  case ;  and  I  never  heard  that  any  such  release 
was  questioned.  (1)  When  an  attorney  willfully  disobeys  the 
rules  of  the  court,  and  abuses  its  probless  for  purposes  of  vexa- 
tion, or  conducts  himself  with  impudence,  or  unbecon  ing  lan- 
guage towards  the  court,  he  is  liable  to  attachment  (2)  It  has 
been  held  a  contempt  of  the  courts  to  bring  a  fictitious  action. 
B.  R  Str.,  287.  To  direct  a  person  to  be  arrested,  in  sight  of  the 
court,  who  is  attending  on  his  case  in  court,  and  who  the  attor- 
ney knows  is  so  attending;  if  such  person  is  arrested,  in  pursu- 
ance of  such  direction,  it  is  a  contempt  of  the  court  Andr.,  275; 
Str.,  1094.  By  a  statute  of  Edw.  L,  any  attorney,  who  commits 
any  deceit  in  his  practice,  is  liable  to  be  imprisoned  for  a  year 
and  a  day;  as  if  he  appear,  and  suffer  judgment,  without 
authority,  erase  a  record,  &c.  Hob. ;  9  Cro.  Jaa,  694.  If  an 
attorney  plead  a  fact,  which  he  knows  to  be  false,  his  conduct  is 
held  to  be  within  this  statute ;  or  if  he  undertake  to  carry  on  a 
suit  for  a  sum  in  gross,  or  to  be  paid,  if  the  case  be  obtained ;  but 
if  it  be  lost,  not  to  be  paid ;  this  is  very  dishonorable  conduct,  and 
^  -.  has  been  held  to  be  a  firaud  punished  by  this  statute  * 
^        -^  Salk.,  515;  Hob.,  117.    No  action  can  be  maintained 

(1)  It  is  now  held  that  the  authorfty  of  the  attorney  does  not  oease  with  the 
Jadgment,  but  continues  to  all  legal  purposes,  until  the  particular  matters'  in  suit 
are  finally  dosed.  Lynch  v.  The  Commonwealth,  16  Serg.  A  Bawle,  368 ;  Coming  v. 
Southland,  3  EQU,  663 ;  Lusk  v.  Hastings,  1  ibid.,  666. 

(2)  He  oommits  a  contempt  of  court  by  executing  an  appeal  bond,  oontraiy  to  its 
rules.  Wallace  v.  Socles,  6  Ohio  Bep.,  428. 

An  appeal  bond,  executed  by  an  attorney  in  the  name  of  his  dtent,  is  not  Toid 
but  merely  Toidable^  and  when  satisfled  by  his  dient  is  good.  Haydock  v.  Donoan, 
40  N.  H.,  46. 

When  an  attorney  collects  money  for  his  dient  and  oonyerts  it  to  his  own  use^  he 
may  be  suspended  for  mal-practice.  State,  ex  rd.  Kilbum,  v.  Hand,  9  Ohio  Rep.,  42. 

And  an  attorney,  prosecuted  in  assumpsit  for  not  paying  over  money  ooUected 
for  his  client,  is  liable  to  imprisonment,  such  suit  being  an  action  for  misconduct  in 
a  professional  employment  within  the  exceptions  in  the  act  to  abolish  imprisoiimest 
for  debt  Stage  v.  Stevens,  I  Denio,  267. 
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against  an  attorney,  or  for  being  an  attorney,  in  a  case  where  lie 
knew  tbat  there  was  no  cause  of  action.  1  Mod.,  209.  An  attor- 
ney  will  not  be  permitted  to  disclose,  as  a  witness,  the  secrets  of 
his  dient,  which  came  to  his  knowledge,  firom  his  client  If  an 
attorney  have  papers  of  his  client  in  his  hands,  which  may  tend 
to  convict  his  client  of  a  crime,  and  is  served  with  a  subpoenal 
with  a  duoe3  tecum  to  appear  before  a  grand  jury,  or  court,  he 
ought  to  deliver  them  up  immediately  to  his  dient  8  Bur.^ 
1687.  (1)  An  attorney  is  not  only  liable  for  damages  for  his 
mal-practice,  and  to  attachment  for  contempt ;  but  is  liable  to  be 
struck  off  from  the  roll  of  attorneys,  and  rendered  incapable  of 


(1)  It  was  early  decided  that  a  counBelloTf  Bolicitor  or  attorney,  should  not  be 
permitted  to  divulge  any  matters  which  had  been  oommunicated  to  him  in  profea- 
aonal  confldenpe.  The  rule  is  now  so  far  extended,  that  the  attorney  or  solicitor, 
when  oalled  as  a  witness,  cannot,  under  any  oircumstanoea  or  in  any  proceedings 
legally  reveal  them,  and  this  even  when  the  relation  of  attorney  and  dient  haa 
ceased  to  exist  Bex  v.  Withers,  2  Camp.  Bep.,  78;  Starkie  on  Ev.,  p.  IV.,  p.  398. 
An  interpreter  between  client  and  attorney  stands  in  the  same  situation.  4  Term 
Bep.,  756.  The  privilege  is  that  of  the  client  and  not  of  the  counsel,  for  the  court 
win  not  suflbr  counsel  to  make  such  disdoflures  even  if  he  be  willing  so  to  do» 
Banford  v.  Kenaington,  2  Yes.,  189.  He  will  not  be  forced  to  produce  a  paper 
intrusted  to  him  by  his  client^  in  order  that  the  grand  jury  may  inspect  it  on  a 
charge  of  perjury  against  such  client  Anon.,  8  Mass.,  370 ;  State  v.  Squires,  1 
Tyler's  Yt  Bep.,  147;  Bex  9.  Dixon,  3  Burr.,  1687. 

An  attorney  is  not  bound  to  produce^  or  answer  any  questions  concerning  the 
natore  or  oontents  of  a  deed,  or  other  dooument,  intrusted  to  him  professionally, 
by  his  dient,  and  the  judge  has  no  right  to  look  at  the  instrument  to  see  if  the 
objection  to  produce  it,  or  disdose  its  contents,  be  well  founded  or  not  Yoland  «. 
Soyer  k  Sinx>nd8,  76  E.  0.  L.  Bep.,  229. 

Bat  it  was  held  in  People  v.  Sheriff  of  New  York,  29  Barb.,  622,  that  where 
there  was  ooUusion  between  a  dient  and  his  attorney  to  prevent  the  court  trcm 
oompeUing  the  prodnotioii  of  important  papers,  required  as  evidence  on  an  impor- 
tant trial,  by  transferring  such  papers  to  one  another,  to  defeat  the  administratkn 
of  jnatkje,  the  act  was  not  entitled  to  the  protection  of  the  court 

The  knowledge  acquired  by  an  attorney  in  another  transaction  between  other 
parties,  does  not  affect  a  party  who  subsequently  employs  him.  l£artin  «.  Jackson^ 
27  Peon.,  504.  Oomroanicatkms  to  an  attorney's  derk  were  held  to  be  privileged, 
in  Sibley  «.  Waffle,  16  K.  Y.  (2  SmithX  180.  But  held  otherwise,  when  the  com- 
mimioations  were  made  to,  or  in  presence  o^  the  attorney's  son.  €k>ddafd  v.  Gard- 
ner, 28  Conn.,  172.  As  to  communications  generally,  see  the  following:  McLellan 
V.  Longfellow,  32  Ifaine^  494;  Bank  of  Utioa  v.  Mersereau,  3  Barb.  Oh.,  528 ;  Wil- 
liams v.  Fitch,  18  K.  Y.  (4  SmithX  646;  IfiUer  v.  Weeks,  22  Fenn.,  89. 
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practioe.  An  attorney  has,  in  some  courts,  a  lien  upon  his 
dienf  s  papers  in  his  hands,  until  his  fees  be  paid.  So  where  a 
judgment  is  obtained,  he  may  notify  the  defendant  to  pay  him, 
and  not  his  client;  and  if  the  defendant  should  pay  to  his  dient^ 
he  will  be  obliged  to  pay  to  the  attorney  his  fees.  (1)  If,  how- 
ever, the  defendant  have  an  equitable  claim  in  chancery,  for  a 
set-off  against  this  judgment,  this  lien  is  subject  to  such  claim. 
1  H.  BL,  217 ;  2  ibid.,  587 ;  8  T.  Rep.,  571.  When  an  attor- 
ney executes  an  instrument  for  his  principal,  he  ought  to 
subscribe  it  with  the  name  of  his  principal,  the  attorney  writing 
his  name ;  or  he  may  sign  it  with  his,  the  attorney's  name,  as 
attorney  to  his  principal,  mentioning  his  name.  When  an 
attorney  does  that  for  which  he  ought  to  be  struck  off  the  rolls, 
the  court  may  proceed  in  a  summary  way.  Co.  Lit,  181.  If  an 
attorney  will  not  do  that  which  he  ought  to  do,  the  court  will, 
on  motion,  compel  him  to  do  it;  as  to  deliver  to  his  client  his 
papers,  if  his  fees  be  paid ;  and  if  he  refuse  to  comply,  it  is  a 
contempt;  and  he  may  be  committed  to  prison,  until  he  does 
oomply.  1  Salk.,  87. 

^  -  *  The  rule  in  England  is,  that,  if  an  attorney  use  con- 
^  ^  temptuous  words  in  an  inferior  court,  such  court  may  sus- 
pend him:  which  words,  if  used  in  the  superior  courts,  would 
furnish  a  good  ground  for  an  attachment  1  Yent,  S51.  In 
Connecticut,  I  believe,  it  has  always  been  understood,  that  any 
court,  even  a  justice  of  the  peace,  may  commit  an  attorney  for 
contemptuous  language  to  the  court 

(1)  The  attorney  has  a  lien  upcm  the  jadgment  rendered  in  £Mror  of  hia  dient  for 
tfae  amount  of  his  fees  and  disbursements  in  the  siiit^  but  the  lien  ^^ytftndii  only  to 
the  fees  and  disbursemento  of  the  attorney  on  aooount  of  the  taxable  oosts.  Car- 
rier v.  Boston  ft  Me.  R.  Bw  Go^  37  N.  EL,  223 ;  Baker  «.  Cook,  11  Mass.,  236f  StooBv. 
Hyde,  22  Maine,  318;  Greigfaton  v.  IngersoU^  22  Barb.,  641 ;  Hobeon  v.  Watson,  34 
Maine,  20.  And  if,  alter  notiee  by  the  attorney,  the  defendant  pay  the  amount  of 
the  judgment  to  tkte  plaintiff,  he  is  liable  to  the  attorney  for  the  amount  of  his  biH 
Martin  v.  Hawks,  16  John.,  406.  The  Code  of  New  Toik  has  not  abotished  ^ 
attorney's  lien  for  costs.  Rooney  v.  Second  At.  Bw  R.  Oa,  18  N.  H.  (4  SmithX  368; 
Ward  V.  Byrne,  9  How.  Pr.  R.,  16;  Halght  v.  Holoomb,  16  How.  Pr.  R,  160.  And 
such  lien  is  not  measured  by  lh.e  taxable  costs,  but  ooTers  any  portion  of  the  dam- 
ages which  may  have  been  stipulated  as  tiie  compensation  for  the  attomey^ 
aervices.  Rooney  v.  Second  At.  R.  R.  Co.,  m^pra. 
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What  a  man,  as  owner  of  property,  can  do,  lie  can  enable  an- 
other, by  power  of  attorney,  to  do  for  him :  As  when  A,  as 
attorney  to  B,  executed  a  deed  for  B,  which  contains  a  contract: 
if  a  suit  be  instituted  upon  such  contract,  it  must  be  brought 
against  the  principal,  stating,  that  he  made  the  contract,  accord* 
ing  to  the  maxim,  "  What  a  man  does  by  another,  he  does  him* 
self"  1  Leon.,  86;  1  Salk.,  76. 

Corporations  must  act  by  attorney.  A  person  acting  as  attor- 
ney, cannot  delegate  any  power  to  another,  to  do  a  thing,  which, 
by  the  power  of  attoruey,  lie  was  enabled  to  do ;  unless,  by  his 
power  of  attorney,  he  can  substitute  another.  9  Co.,  76.  (1) 
When  a  power  is  given  to  sell,  such  power  cannot  be  executed 
by  attorney.  1  Eol.,  880. 

It  is  no  objection  to  an  attorney,  that  such  person  is  an  alieUi 
or  femme  covert  (2)  Co.  Lit,  52.  The  power  of  attorney  must 
be  strictly  pursued.  If  an  authority  be  given  to  A  and  B,  to  do 
a  certain  thing,  it  cannot  be  done  by  one  alone.  Co.  Idt.,  112 
181.  If  one  should  die,  it  can  never  be  executed  by  the  sur* 
vivor ;  or,  if  one  refuse,  the  case  is  the  same.  Co.  Lit,  118 ; 
And.,  145.  So,  too,  if  given  to  three  jointly,  or  separately,  this 
power  can  be  executed  by  the  three,  or  by  one,  but  not  by  two. 
If  a  power  be  given  to  A  and  B,  to  sell  by  advice  of  C,  and  C 
dies,  A  and  B  can  never  sell.  Moore,  62,  498.  By  a  statute,  if 
executors  have  authority  to  sell,  and  one  dies,  *  the  other  r^jq;;;;-! 
may  sell.    In  Connecticut,  there  is  a  similar  statute.  '-        ^ 

An  agent  cannot  bind  his  principal  by  deed,  unless  authorized 
to  do  so;  and,  on  this  ground,  a  partner  can  never  bind  his 

(1)  It  WM  dedand,  in  the  ease  of  Osborne  v.  The  United  States  Bank,  9  Wheat, 
tSS,  that  oorporationa  ooold  oolj  appear  bj  attorney,  but  that  the  authority  of  the 
attorney  need  not  be  under  seaL 

Where  the  only  service  of  a  bill  in  equity  upon  the  defendant,  a  corporation,  was 
by  the  aooeptanoe  of  service  by  an  attorney,  who  was  requested  by  the  president 
of  the  oorporatkm,  to  make  sooh  an  aooeptanoe  as  attorney  for  the  corporation,  but 
the  corporation  had  not  authorized  the  president  to  accept  legal  service  of  process, 
or  to  appoint  attorneys,  and  the  corporation  was  accustomed  to  appoint  its  attorneys 
only  by  a  vote  of  the  directors.  The  service  was  held  illegal  Bridgeport  Savings 
Bank  v.  Eldridge,  28  Conn^  666.  A  corporation  summoned  as  trustees  may  disclose 
by  attorney.  Head  e.  ICilier,  34  ICaine,  686. 

(2)  Sugden  on  Powers^  148 ;  Bamaby  v.  Griffin,  3  Yes.,  266 ;  2  Kent's  Com.,  160. 
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companioa  by  deed,  without  special  authority  so  to  do.  (1)  4  T. 
Bep.,  318 ;  7  ibid.,  207.  When  au  agent^  contracting  for  the 
publici  makes  a  contract  in  his  public  capacity,  he  is  not  per* 
sonally  holden.  1  East^  582 ;  1  Boot^  89.  The  point  was  so 
decided,  by  the  supreme  court  of  the  United  States,  in  the  case 
of  Mr.  Dexter.  (2) 


[♦856]  ♦CHAPTER  IIL 

Or  THB  Mi^TBB  BSINO  BOUND  BT  THB  ACT  OF  THB  SbRYAIIT.      Of 
HIS  BKINO   BotriO)   BT  THB  TORTIOUS  ACTB  OF    THB  SbBTAST. 

Of  his  bbino   Bonin>  bt   thb  Nbgliobmt  Acts  of  thb 
Sbbyant. 

A  ICASTER  is  bound  by  the  acts  of  his  seryant^  whenever  thera 
is  an  express  command  of  the  master,  to  make  a  contract^  or  do 
an  injury ;  or  where  the  servant  does  an  injury,  in  the  immediate 
pursuit  of  his  master's  business;  or  where  an  injury  arises  to 
another,  through  the  negligence  or  want  of  skill  of  the  servant ; 
the  master  is  liable  on  such  contract^  or  for  such  injury.  If  a 
master  expressly  authorize  his  servant  to  make  a  contract,  the 
law  considers  this  contract  as  the  master's :  for  what  a  man  does 
by  another,  he  does  himself;  and,  when  the  master  commands 
his  servant  to  do  an  injury,  and  he  does  it,  the  master  is  liable: 
for  he  who  commands,  advises,  or  abets  a  trespass,  is  himself  a 
trespasser.  But  as  it  respects  the  servant,  the  last  case  is  differ- 
ent from  the  first :  for  in  that  the  master  alone  is  liable :  but  in 
the  last  case,  the  servant  is  liable,  as  well  as  the  master.    Al- 

(1)  2  Kent's  Com.,  631. 

(2)  This  want  of  liability  on  the  part  of  a  public  agent  is  strictlj  confined  to 
contracts  made  by  him  on  the  part  of  the  government.  Such  agent  is  always  Uablo 
for  his  misfeasance  or  negligence.  Hall  v.  Smith,  2  Bing.,  156;  Nicholson  v.  Moun- 
aey,  16  East's  Rep.,  384. 


MASTEB  AND   SERVANT.  509 

thoagh  there  are  some  cases  whicli  &vor  the  idea  that  a  servant 
k  not  liable  for  a  wrong  act,  when  done  by  order  of  his  master, 
these  cases,  I  apprehend,  are  not  law.  The  idea  that  a  com- 
mand, by  a  superior,  is  to  be  admitted  as  a  justification  for  an 
injary,  is  admissible  only  in  the  caBe  of  a  wife,  who  does  an 
injury  by  the  command,  and  in  the  company  of  her  husband* 
A  servant  is  bound  to  perform  the  lawful  commands  of  his  mas- 
ter ;  but  not  those  which  *  are  unlawful.  Such  a  prin-  p^^o  -  ,-^ 
ciple  would  justify  a  servant  in  committing  any  crime. '-  ^ 
Even  if  the  servant  be  ignorant  that  he  is  committing  any  in- 
jury ;  yet,  if  the  thing  done,  is  an  injury,  he  is  liable,  though 
done  by  the  command  of  the  master.  Bol.^  95 ;  1  BL,  480 ;  2 
Bui.,  595;  1  Wils.,  228;  Esp.,  680,  688.  (1)       . 


(1)  The  master  is  answerable  for  the  act  of  tbe  servant  only  where  the  servant 
]» acting  in  his  businesSi  and  not  for  such  fraudulent  or  tortious  acts  as  he  migr 
oommit,  when  not  In  the  master's  employ.  Foster  v.  Bssez  Bank,  17  Mass.  Rep., 
60S.  Where  the  injury  proceeds  from  the  carelessnesSi  negligence,  or  want  of  skill 
U  the  Bervant^  the  master  will  be  liable,  on  the  ground  that  he  is  bound  to  employ 
carefbl  servant&  Orammar  «.  Nixon,  Strange,  663 ;  Wright  v.  Wilooz,  19  Wend., 
U6;  Sly  v.  Sdgely,  6  Esp.  K.  P.  Cas.,  6. 

The  length  which  a  master  may  be  bound  by  the  contract  of  his  servant,  is 
strictly  a  portion  of  the  law  of  principal  and  agent  The  master  will  be  bound  so 
long  as  the  servant  acts  within  the  scope  of  his  authority,  and  no  fVirther.  White- 
Iwad  V.  Tud^ett,  16  East's  Rep,  400;  Qordon  v.  OooUdge,  1  Sumner's  0.  0.  U.  8. 
Bep.,  631.  And  the  earpress  direction  of  the  master  to  make  the  particular  oooi* 
tract,  need  not  be  proved.  The  right  to  make  the  contract  may  be  shown  from  the 
relative  situation  of  the  parties,  or  from  the  principal's  having  acquiesced  in  the 
assumed  agency  of  the  servant  Hazard  «.  Treadwell,  1  Strange,  606;  Todd  «• 
Robinson,  1  Ryan  k  Moo.,  217. 

Ko  aotkm  can  be  sustained  against  the  master  of  a  servant^  for  an  iqjury  le- 
oeived  in  the  course  of  the  servwe  from  the  negligence  of  a  fellow  servant  Hays 
flL  Western  B.  R.  Corporation,  3  Cush.,  270 ;  Albro  v.  Agawam,  6  ibid.,  76 ;  King  «. 
Boston  ^Worcester  B.  R.Co.,  12  ibid.,  112;  Byanv.  Oumberland  Yalley R.  B.  Go, 
23  Penn.,  384;  Oarle  v.  Bangor  ft  Pistecaquin  Canal  ft  R.  R.  Co.,  43  liaine,  269; 
Goon  V.  Syracuse  ft  UticaKR.  Co.,  6  N.  Y.  (lSekLX492;  Sherman  v.  Rochester  ft 
Syracuse  R.  R.  Co.,  17  N.  Y.  (3  SmithX  163.  But  the  ii^uiy  must  have  occurred 
without  any  £Milt  or  misconduct  on  the  part  of  the  principal.  See  mtpra.  The  prin- 
dpal  is  bound  to  exercise  proper  care  and  diligence  in  the  election  of  agencies  and 
instruments  with  which  he  em[^oys  his  agents.  Keegan  «.  Western  R.  R.  Co.,  8  N. 
Y.  (4  Seld.),  176;  Noyes  v.  Smith  ft  Lee,  28  Vt,  69.  But  in  order  to  recover  for 
an  iiyuiy  in  such  oaae^  the  servant  must  show,  that  the  master  had  actual  notice 


510  beeyb's  domebho  belations. 

There  is  a  difference  betwixt  the  two  cases  lust  supposed.  Iq 
the  fixBt»  the  sanraiit  can  have  no  reined j  against  the  master,  to 


of  the  defect  in  the  madmierj  which  caused  it  ICclGIbai «.  Saratoga  and  Washing- 
too  B.  R.  Oa,  20  Barfo^  449 ;  aee,  aleo^  Rjan  v.  N.  T.  State  Prinliiig  Telegraph  Oo, 
26  BarfoL,  3f .    In  order  to  chaige  a  oorporation  in  an  action  on  tkie  caae  for  neg^ 
genoa  in  the  perfonnaaoe  of  a  public  woiic,  the  law  must  have  impoeed  a  dot^  or 
oonferred  an  authority  to  do  such  worlc.    Thus,  where  the  ot&oers  and  agents  of  a 
dty  corporation  assumed  to  build  a  bridge  under  the  authority  of  a  statute  not 
oonstitutionally  passed  for  want  of  a  two-thirds  vote^  and  Hie  bridge  fell  in  oonie* 
<|aenoe  of  the  negligent  eonstmction  thereof^  it  was  held,  Ihat  the  cofpontion  was 
not  liable  to  an  action  at  the  suit  of  a  person  iigured  thereby.    Held,  also,  hj 
BaoMBOii,  J.,  that,  if  the  act  bad  been  oonstitutional,  and  the  oorp(»«tioQ  thereby 
authorised  to  build  the  bUdge,  yet  it  would  not  be  liable  to  the  action  of  a  tiiird 
person,  but  only  to  Hie  owners  of  the  bridge,  who  in  this  case  were  the  pier  owd- 
on;  fi>r  the  corporation  acted  merely  as  builder,  and  as  audi  would  be  taasweaitik 
only  to  the  contractor.  Mayor,  Ac.,  of  Albany  v,  Cunliff,  2  Comst  (N.  Y.),  1S6. 
Where  a  contractor,  engaged  in  repairing  a  bridge  upon  a  raOroed  for  the  oompanj, 
OBfrioys  men  to  work  thereon  by  the  day,  they  are  the  servants  of  the  oontrsdor, 
snd  there  is  no  privity  between  them  and  the  raOroad  eorporatiott ;  and  If  a  nm 
tiius  employed  recelTe  an  injury  from  apassing  train,  iHiileat  work  upon  the  bridge^ 
fas  may  maintain  an  action  agahist  the  railroad  company,  if  there  be  no  negligence  oa 
Us  part  Young  V.  N.  T.  Oentnd  R.  R.  Ck>.,  30  Barb.,  i29;  see,  also,  Tanderpoolff. 
Httsson,  28  Barb.,  IM.    Gross  negiigenoe  in  a  person  iignred  at  a  nAroad  crossing 
by  a  passing  train,  will  defbat  his  action  for  daseages,  notwithstanding  the  omisaon 
of  those  running  the  train  to  ring  the  bell  or  sound  the  whistle  as  required  by  law. 
Stovens  v.  Oswego  and  Syracose  R.  R.  Co.,  18  N.  T.  (4  Smithy  422.    Where  a  ytt- 
mm,  employed  as  a  servant,  is  using  the  team  of  his  master  for  his  own  purposes 
and  beneflt,  and  in  the  absence  of  and  without  any  cUreotioB  from  the  master,  aod 
uses  tiie  team  so  negligently  as  to  cause  damage  to  a  third  party,  the  master  is  not 
liable  for  such  injury,  although  he  assented  to  the  servant  using  the  team  for  bis 
own  beneflt  Bard  v.  Wenrieh,  26  Penu.,  482.    A  switdk-tender,  employed  by  a 
railroad  corporation  on  a  portion  of  its  track,  upon  wfaksh  it  permits  another  com- 
pany to  run  trains,  Is  not  a  servant  of  the  latter;  and  an  engfaieer  <^  the  lattw,  in- 
jured by  the  negligence  of  such  switch-tender,  may  maintain  an  action  against  the 
switdi-tendeHs  employer.    And  held,  further,  that  a  raOroad  company  was  liable  in 
damages  for  an  injury  resulting  to  any  person  lawfolly  using  Its  road  fVom  Its  neg- 
lect to  introduce  any  improvement  in  its  apparatus,  which  it  knows  to  have  been 
tested  and  found  material  to  contribute  to  safoty,  and  the  adoption  of  wlildi  is  with- 
in its  power  so  as  to  be  reasonably  practicable.  Smith  v.  N.  T.  and  Hariem  R.  R  Oo, 
If  N.  T.  (6  Smith),  12t.    Where  the  defendant,  who  had  obtained  fVom  the  proper 
authority  an  exclusive  right  and  license  to  run  a  skiff  forty  across  a  river,  permitted 
another  person,  called  a  lessee,  to  exercise  the  right,  not  as  defendant's  agent  or 
servant  or  for  his  benefit,  but  on  bis  own  aooount,  he,  the  defendant  would  not  bo 
liable  for  an  Injury  caused  by  the  negligence  of  audi  lessee.  Blackwell «.  Wbwal^ 
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ramborse  himself  the  damages  which  he  sustains  by  reason  of 
his  obedience  to  his  master's  commands  to  commit  a  trespass ; 

14  Barb^  366.  A  raaroAd  oompanjr  is  not  liable  for  the  negligence  of  a  contractor's 
aerrasts.  QUrk  v.  Vermont  and  Canada  KB.  Co.,  aSYt,  103;  Pawlet  v.  B.  and  W. 
B  B  Co.,  38  ibid^  298;  Norton  v.  Wiawall,  36  Barb.,  618;  Ooordier  9.  Gormack,  % 
S.  D.  Smith  (N.  Y.\  254;  Cincinnati  v.  Stone^  6  Ohio  (N.  S.),  38.  A  railroad  com- 
pany, In  an  action  against  them  for  damages  caused  by  detention  on  their  routa^ 
cannot  defend  by  showing  that  snob  detention  was  the  result  of  the  willful  act  of 
the  conductor.  Weed  «.  Panama  B  B  Co.,  17  N.  Y.  (3  SmithX  362.  A  hired  • 
team,  wagon  and  teamster  of  B  While  used  in  his  service^  the  harness  being  out 
of  order,  the  team  ran  against  his  horse  and  killed  it.  Held,  that  the  teamster  was 
the  serrant  of  B,  the  bailor,  and  that  B  was  liable  for  the  damage.  Crocket «.  Cal- 
Tsrt,  8  Ind.,  127. 

In  the  case  of  Kelly  «.  The  ICayor,  Ac,  of  New  York,  U  N.  Y.  (1  Kem.X  432,  the 
court  hold  that,  the  corporation  of  the  city  of  New  York,  which  had  ordered  a  street  to 
be  graded,  and  contracted  with  a  person  to  do  the  grading^  is  not  liable  for  damagat 
caosed  by  the  negligence  of  the  workmen  employed  by  the  contractor  in  perfonniag 
the  woric  The  contract  between  the  defendants  and  John  Quinn,  the  imraediata 
employer  of  the  persona  through  whose  carelessness  the  ii^juiy  to  the  plaintiff  was 
pooaaioned,  contained  a  dauseto  the  effect  that,  **11ie  whole  work  to  be  done  under 
the  direction,  and  to  the  satiafaetion  of  the  commissioner  of  repairs  and  suppUes,  the 
anperintendentpf  roada^  and  the  surveyor  haying  chaige  of  the  work ;  and  the  oec^ 
tificate  of  the  superintendent  of  roads  and  the  surveyor,  to  that  eifectj  will  be  % 
condition  precedent  to  the  acceptance  of  the  work,  and  payment  for  the  same." 

The  court  held  thai  this  gave  to  the  corporation  power  to  direct  as  to  theresulte 
of  the  work  merely ;  that  it  gare  them  no  control  over  the  contractor  or  his  woik- 
aen,  as  to  the  mamMr  of  performing  it,  and  had  no  tendency,  therefore,  to  create 
the  relation  of  master  and  servant  It  was  not  considered  that,  the  C(»poratioB 
sustained  such  a  rdatioD  in  this  caae^  that  they  could  direct  the  workmen;  neither 
was  it  such  that,  tfa^  had  the  power  of  seleotion,  which  was  treated  as  a  Amd*- 
neatal  principle  of  the  master's  responrfbility  for  his  servant's  acts. 

Iho  same  conduskm  was  arrived  at  in  Peck  «.  The  Mayor,  Aa,  of  New  Yorl^  S 
H.  Y.  (6  aeld.X  in  whidi  contract  was  a  dense  requiring  the  contractor  to  confocm 
the  work  to  audi  fbrther  directions  as  might  be  given  by  the  corporation  or  ita  ofll* 
can.  The  same  doctrine  is  beki  in  Blake  v.  Ferris,  6  N.  Y.  (1  Sdd.),  both  of 
which  laat  mentk>ned  cases  are  dted  in  the  case  of  Kelly  v.  The  Mayor,  Ao,  of 
Hew  York;  11 N.  Y.  (1  XeraX  483,  and  i^niioved  o(  as  being  dedsive  of  this  vsfy 
prindf^. 

The  ease  of  Blake  v.  Fbnris  (decided  in  1861X  referred  to  above,  was  where  per- 
sons having  a  license  or  grant,  to  oonstmot  a  sewer  in  a  publio  street,  engaged 
another  person  to  oonstmct  it,  at  a  stipulated  price  for  the  whda  work.  Having 
made  audi  contract,  it  was  held  that,  they  were  not  liable  to  third  persons  for  a* 
fa^niy  resulting  from  the  negligecit  manner  hi  whidi  the  sewer  might  have  been  left 
by  the  workmen  employed  in  its  construction. 

It  was  further  held,,  in  thiacaae^  that»  adaaae  iiL<thelioenae  "thattfae  gnmlset 


fil2  besvb's  dokbstic  relations. 

yet,  in  the  last  case,  although  he  is  liable  to  the  person  injured, 
he  is  entitled  to  an  action  against  his  master  for  the  damages 


•hould  eanse  proper  guards  and  lights  to  be  placed  at  the  excavation,  and  aboold  be 
answerable  for  ulj  damages  which  might  be  occasioned  to  persons,  animftiii  or  pr> 
perfy,  in  the  ooostniction  of  the  sewer,"  did  not  relate  to  strangers,  so  as  to  render 
the  grantees  liable  to  such  stranger,  for  the  negligence  of  servants  or  agontSi  Ifar 
whose  condact  thej  would  not  otherwise  be  liable. 

The  oonrt,  in  this  case,  proceeded  upon  the  ground  that,  the  relation  of  master 
and  servant  was  not  made  out ;  that  such  relation  must  be  shown  to  exist,  between 
the  defendant  and  the  person  doing  the  damage,  in  order  to  sustain  the  action  against 
him— to  bring  him  within  the  maxim  that^  qidfacUper  aUumfadtper  m^  and  the 
ooBsequential  rule  of  retpotideat  §vperior. 

The  case  of  Uoyd  v.  The  ICajor,  Aldermen,  Ac,  of  the  city  of  New  York  ^el- 
den^s  R.,  voL  1),  decided  in  1861,  also,  was  where  the  action  was  brought  against 
the  defendants,  for  ii^uriee  received  fh)m  the  negligence  of  persons  employed  tj 
the  corporation  in  the  repair  of  its  pubUc  sewers. 

It  was  observed,  in  tUs  case,  that,  the  acts  of  the  corporation,  were  divisible  into 
two  classes,  one  governmental  and  public,  and  the  other  private.  When  acting  in 
the  former  capacity,  the  corporation  was  sovereign,  when  in  the  latter,  an  account- 
able, legal,  corporate  IndlviduaL  This  distinction  is  recognized  as  having  been 
made  in  Wilson  r  The  ICayor,  fta,  of  New  Yorlc,  1  Denio,  695 ;  BaUej  v.  Same,  3 
Hill  R.,  631 ;  Rochester  White  Lead  Oo.  v.  The  City  of  Rochester,  3  Comst  R, 
463.  The  court  held,  in  this  case,  that,  the  acts  of  those  employed  by  the  corpo- 
ration, were  acts  of  the  agents  of  the  dty,  acting  in  the  exercise  of  its  privida 
powers.  "  Legislation,  or,  in  other  words,  the  establishing  of  rules  and  regulatkns 
in  respect  to  deaning  the  sewen,"  say  the  court,  "or  keeping  them  in  a  state  of 
deanliness,  is  one  thing,  and  the  act  of  cleaning  them  another.  The  power  and 
duty  to  perfonn  the  latter,  is  dearly  ministerial,  and  falls  under  the  dass  of  private 
powers.  Tlie  prindple  of  respondeat  superior^  consequently  apphee,  and  the  jodlg* 
ment  must  be  afflrmed. 

Reibrence  is  made  to  this  last  distinction,  for  the  purpose  of  showing  that»  in  the 
case  of  mnnidpal  corporations,  tiieir  accountability  rests,  firsts  upon  the  nature  of 
the  act  itself —  that  is,  whether  it  Is  an  act  creating  a  right,  or  oonflrming  a  power 
to  do  some  other  act,  whidi  would  be  an  act  of  legislation ;  or  an  act  of  the  corpo- 
ration in  carrying  into  efTect  such  right,  and  the  exercise  of  such  power. 

When  it  is  of  the  latter  nature,  the  question  of  the  relationship  existing  between 
the  corporation  and  their  agent  arises.  Hutchinson  v.  The  York,  Newcastle  sad 
Berwick  R{ulway  Oompeny,  6  Ex.,  343 ;  Wigmore  v.  Jay,  ibid.,  354. 

In  the  case  of  Sadler  v.  Henlock,  4  Ellis  ft  Blackburn,  673 ;  E.  G.  H,  82,  it  wm 
held  that,  the  defendant,  who  employed  a  person  to  dean  out  a  drain,  who  was  not 
in  his  employ  before,  but  was  a  common  laborer  selected  by  the  defendant  on  ao- 
count  of  his  having  dug  the  drain  originally,  and  who  did  the  wotk  withoot  any 
assistance,  and  without  fhrther  direction  fVom  the  defendant,  would  be  liable  for  aa 
injury  resulting  from  the  negligent  act  of  the  employee,  in  repladng  in  an  unproper 
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which  he  siiffisrs.    If  A,  with  a  foi^ged  warranty  ahoold  arrest  B, 
and  oommand  C,  to  whom  he  shows  his  warrant,  to  confine  B  a 


nsniier,  and  with  insufflcieat  iiiateiialfl»  a  part  of  Uie  a<^ioin^l^g  highway,  ramoTod 
hj  him  whQe  dearing  the  drain. 

The  court  held  that|  the  person  thus  en^^^oyed  was  not  an  independent  contraofeOTi 
taut  the  servant  of  the  defendant 

Lord  Cakfbill^  G.  J^^  in  diatingaiahing  thia  case  fimn  that  of  EUis  v.  Sheffield 
Gas  GonsomerB'  Company,  K  0.  L.  IL,  toL  76,  p.  767,  cited  by  counsel,  says:  "the 
act  theroi  oould  not  be  done  at  all  without  creating  a  public  nuisance.  There  are 
two  dasaes  of  cases:  the  firs^  where  the  act  ia  done  directly  under  the  order  of 
the  employer,  and  the  order  cannot  be  complied  with,  without  doing  what  is  com- 
plained of;  the  second,  where  the  improper  mode  of  doing  what  might  be  rights 
occasaons  the  mischieC'' 

CaAMPTOir,  J.,  in  same  case,  says:  "The  real  question  is,  whether  the  defendant 
and  Pearson  stood  to  each  other  in  the  relation  of  master  and  aenrant  I  think 
that,  here  the  relation  was  that  of  master  and  seryanft,  not  of  contractor  and  con** 
tiactee.  It  is  only  on  the  ground  of  a  contractor  not  being  a  servant,  that  I  can 
naderstand  the  authorities." 

The  case  of  Sadler  v.  Henlock,  makes  no  distinction  between  a  day  laborer  and 
jobber,  as  the  ikct  of  doing  the  woric  by  the  job^  would  no^  of  itseUl  depriye  the 
contractor  of  a  control  over  the  work.  It  iS|  also^  intimated  by  the  court,  that  the 
fiiet  that,  the  sub<contractor  hired  the  hands,  would  make  no  diflbrenoe,  for  the  su- 
perior might  be  still  held  liable  for  the  injuiy  caused  by  the  ne^igenoe  of  a  hand 
hired  by  a  servant 

The  case  of  ICartin  «.  Tenpaly,  42  B.  Bep.,  298  [1843],  refiarred  to  in  the  notes 
to  Peachy  v.  Kowland,  was  to  the  point  that,  whether  the  woikmen  were  employed 
by  the  job  or  daily  wages,  was  not  a  dedave  test  of  the  liability  of  the  master, 
In  thai  case,  the  owner  of  a  barge,  was  held  respongible  for  the  negligence  of  two 
persons  employed  by  the  job,  to  manage  his  vesseL  They  slso  cite  Witte  p,  Hayney 
2  Dowling  k  Byland,  33  (1822);  WaastoU  «.  Poo^y,  6  CSark  A  Finnely,  910, 
note  (1841). 

It  appears,. also^  from  the  esse  of  Overton  «.  Freeman,  B.  0.  Jb,  toL  73,  that,  tha 
team  of  the  principal  contractor  was  used  in  conveying  material  to  the  pMSons  em- 
pkfyed  in  paving,  which  was  held,  of  itseU^  an  indifferent  otrcumatance. 

In  the  case  of  Peschy  v.  Rowland,  22  Law  J.  Bep.,  K.  a;  a  P.,  81;  K  L.  A 
En^  442  [1862],  the  esse  of  Overton  «.  Freeman  waa  held  to  have  been  decided 
vpon  the  same  principle,  and  therefore,  identicaL  The  esse  of  Peachy  v,  Bowlsnd, 
was  where  the  defendants,  who  were  builders,  had  efected  certain  houses,  on  one 
of  the  streets  leading  out  of  London,  and  had  to  construct  a  drain  ftom  these 
houaes  to  the  main  sewer.  They  contracted  with  fieott  k  Bndkin  to  do  the  brick- 
woriE  of  the  drain,  and  with  Anaell  to  fill  in  the  earth.  The  road  had  been  opened 
in  communicating  with  the  main  sewer,  and  the  earth  afterwards  filled  in  upon  the 
drain  above  the  level  of  the  road,  and  left  without  light  or  signal,  when  the  plain- 
drove  his  cart  against  it)  and  sustained  the  injury  eomplained  of.  TboiawM 
65 


514  beeyb's  ixmBSTic  ]iblation& 

reasonable  time,  antil  he  oould  carry  him  to  prison ;  C  being 
wholly  ignorant  of  the  forgery,  bat  belieying  Uiat  A  is  acting 

eridenoe  that,  one  of  the  defendantB  had  been  upon  the  premiseB  foar  or  five  days 
before  the  aocident»  at  which  time  the  opening  was  fenced  around,  part  of  the  dnda 
was  coTored  over,  and  the  earth  oyer  that  part  was  heaped  up,  and  in  the  sane 
BituaUon  as  T^iere  the  accident  happened ;  bat  it  appeared  that,  neither  erf"  the  de- 
fendants had  any  control  OTer,  or  anything  to  do  with  the  way  in  which  the  earth 
was  filled  in.  jKBTia,  0.  J.,  ruled  at  the  trial,  that,  the  defendants  were  not  lieUe^ 
and  yerdict  for  the  defendants  accordingly.  Motion  for  a  rule  fM,  on  the  gromd 
of  misdirection. 

Mauli,  J.,  npon  the  assumption  that,  AngeH  was  their  servant  remarks:  "Was 
there  no  other  way  in  which  he  could  perform  their  orders,  but  by  putting  the  earth 
so  as  to  create  a  nuisance?"  ♦  e  e  **It  would  be  a  different  questiOD,  if  it 
oould  only  have  been  done  In  such  a  way  as  to  inyolve  a  criminal  act."  Mauli;  X, 
then  dehyered  the  opinion  of  the  court,  JiBy]a»  C.  J.,  Gbisbwxll  and  WiluamSi 
J.,  concurring. 

It  was  premised  that,  this  case  could  not  be  distinguished  from  the  case  of  Over- 
ton V.  Freeman,  which  was  decided  upon  the  authority  of  B^c^t «.  Fox,  wiAnrt 
great  fnconveniene$.  The  case  was  placed  upon  the  ground  that  the  eyfdenoe  oolj' 
showed  that,  the  defendants  had  only  employed  Angell  to  All  in  the  earth;  that  ho 
was  left  to  do  it  as  he  pleased,  and  that  he  did  it  in  such  way  as  to  ooomiit  a  am- 
sance,  and  cause  the  injury  to  the  plalntilC 

The  only  question,  say  the  court,  in  the  case  of  Randleton  v,  Murray,  was,  whethar 
the  persons  causing  the  injury,  were  the  defendant's  seryanta,  and  all  the  court  de- 
cided, in  that  case,  was  that,  there  was  eyidenoe  that  they  were.  "  Now  here,"  nj 
the  court,  "there  was  a  public  wrong,  and  the  question  is,  did  the  defendants  eo- 
ploy  AngfiU  to  perform  the  work  in  the  special  manner  in  which  he  did  it?  Did 
,they  order  him  to  commit  a  nuisance?    Tho  court  denied  the  motion. 

The  facts  in  the  case  of  Sadler  «.  Henlodc,  4  Ellis -ft  Blackburn,  Q.  R,  572;  S. 
C.  L.,  yoL  82,  were,  that,  the  defendant  was  the  occupier  of  some  land  adjacent  to 
the  highway,  and  directed  a  man  called  Pearson,  to  cleanse  out  the  drain.  Feaison 
was  not  in  the  employ  of  the  defendant,  but  was  a  common  laborer,  who  had  or^in- 
ally  made  the  drain.  It  appeared  that,  defendant's  drain  had  beoome  obstructed,  ia 
consequence  of  which,  the  water  had  settled  upon  his  l^nd,  and  he  had  been  told 
by  the  parish  surveyor,  that,  the  board  of  health  would  require  all  drains  to  bs 
cleaned  out  Pearson  did  the  work  with  his  own  hands,  and  chaiged  the  defend- 
ant for  the  job,  which  he  paid.  It  did  not  appear  that,  the  defendant  interfered  with 
the  work,  or  saw  the  way  in  which  it  was  executed,  or  gave  any  spedflc  dSrectioBS. 
In  cleaning  out  the  drain,  Pearson  took  up  the  part  of  the  hi^way  throu^  whioh 
the  dram  pasaed,  and  after  completing  the  weric,  he  rej^aced  the  earth,  but  impsr* 
feotly,  and  with  insufficient  materials,  in  oonsequenoe  of  which  it  gave  way  when 
the  plaintiff  passed  over  it  on  horseback,  and  the  horse,  by  fiftlling  into  the  hok^ 
wnsii^ared. 

The  counsel  for  defendaat»  oontended  that,  Pearson  alone  was  liable^  and  tfaa^ 
the  rule  of  rupafid§at  mfmiar  did  not  apply.    The  otjection  was  ovenuled,  with 
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under  a  lawful  warrant,  confines  B ;  the  ignoranoe  of  C  will  be 
no  defense  against  B's  action ;  bat,  in  this  case,  C  can  reoorer 

hK¥9  to  iiiov«  for  a  noDdoit,  or  for  eateiing  a  Tordict  tx  Um  dsfondaiit  Hie  plaia- 
tiff  had  a  Terdkt  ou  all  the  laaoee. 

The  oouit  held  GamfbblLi  C  J.,  OoLnmei^  J^  Wiohmav,  J^  aod  Gbamftoii,  J.f 
eonenrriiig^  that^  the  defendant  was  liable;  that,  there  was  nottking  in  the  facts  to 
■how  any  other  relation  than  that  of  master  and  servant  The  oourt  say,  with  re- 
qieot  to  the  esse  of  Peachy  si.  Bowland,  '*  Our  decision  is  not  inconsistent  with  that 
end  the  other  cases  which  hate  been  cited,  in  whidi  Ihe  relataoa  of  master  and 
lemnt  did  not  exist"  • 

In  distinguishing  the  case  of  Bandleson  v.  ICunray  ftom  Peachy  v.  Rowlands 
Maxjle^  J^  in  the  last  case,  said  that,  the  Ibnner  was  not  the  case  of  a  puUio 
wrong;  it  did  not  take  plaoe  in  the  highway,  but  (as  it  sppears  fh>m  the  csseX 
upon  a  wharf. 

It  does  not  yet  appear  to  have  been  settled  in  the  English  courts,  whether  tha 
ftct  that,  the  operative  committed  a  puUic  nuisance,  is  to  make  a  difference  in  de- 
ciding upon  the  liability  of  the  superior.  Though,  this  is  stated  by  the  court,  as 
shove  mentioned,  as  a  distinguishing  difference;  yet  in  the  case  of  Overton  v.  Free- 
man, above,  Hauls,  J.,  expressly  says  that|  if  any  difference  arises  in  the  account- 
ability fh>m  that  fact,  it  should  be  rather  to  hold  the  employer  than  to  relieve  him. 

It  will  appear  from  the  statement  of  facts  in  the  two  cases,  that,  the  courts  find 
it  a  veiy  difficult  matter  to  discriminate  so  as  to  determine  in  all  cases,  the  proper 
person  to  be  holden. 

By  reference  to  the  American  oases  referred  to,  it  will  appear  that,  the  courts  find 
the  same  difficulty  in  applying  well  established  principles  relative  to  master  and 
^rvant,  to  the  different  sub-contractors  employed  in  carrying  out  contracts  for  mu- 
nidpal,  railroad  and  other  corporations,  that  are  so  apparent  in  the  English  cases. 

In  the  notes  to  Peachy  v.  Rowland,  16  Law  k  Eq.,  445,  by  Edmund  H.  Beuiett 
and  Chauncey  Smith,  will  be  found  an  able  review  of  the  American  cases  upon  this 
subject  The  conclusion  to  which  they  arrive  is  that,  the  question  may  still  be  con- 
sidered an  open  one:  that  is,  whether  the  prioctpal  or  master  is  liable  for  the 
wrongfiil  or  negligent  acts  of  the  servant  while  in  the  performance  of  the  superior's 
work. 

It  win  be  observed  that,  the  point  decided  in  Peachy  «.  Rowland,  was  that,  if  A« 
employs  another  to  do  a  lawftil  act,  the  doing  of  which,  did  not  necessarily  involva 
the  committing  a  public  nuisance,  and  he  in  doing  it,  commit  a  public  nuisance^  A. 
is  not  responsible. 

The  principle,  as  stated  by  Sidowiok,  J.,  in  Gray  v.  The  Portland  Bank,  3  ICass., 
385  [1807],  '*  that  principals  and  masters  should  be  responsible  cMHter  for  the 
misconduct  negligence  and  defaults  of  their  agents  and  servants,  while  under  the 
anthority  delegated  to  them,  is  indispensable  to  the  security  of  the  rights  and  pro> 
perty  of  all  who  may  be  alfected  by  said  misconduct,  negligence  or  defkult,**  was 
sustained  by  Yates  v.  Bowen,  8  Pick.,  23  [1829];  Stone  v.  Codman,  15  Pick.,  S9t, 
IB  baaed  npon  the  same  principle. 

The  case  of  Lowell «.  Lowell  and  Boston  Railroad  Company  (23  Pick.,  [also  rs- 
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from  A  all  the  damages  whidi  he  has  suatained  on  that  ooca* 
aioiL 


ferrsd  to  hy  tliem  tm  a  notiaetble  oue,)  wm  one  wban  tl»  conpuiy  had  let^vl 
Hkb  work  to  a  oontraotor,  who  was  to  employ  worionan  and  do  the  work,  it  wai 
directed  that,  they  ought  not  to  ba  held  aceoontable,  aa  the  work  had  been  let  oot^ 
and  the  injury  complained  of  resttlted  from  the  negligence  of  the  woikmeB«aB|ikiyed 
by  the  peraona  to  whom  the  work  had  been  let  out ;  bat  the  ooott  held  tiia%  li 
"the  work  waa  done  for  their  benefit,  nnder  their  aatbori^  and  by  their  dfawliPB,* 
tfiey  were  aoooontahle.  Thia  caae,  and  the  10  Iredell,  which  waa  one  when  the 
peraon  empioyed  by  A,  to  more  hia  house,  under  a  contract  for  a  stipulated  em, 
negligently  left  a  hole  open  in  the  atreet,  whereby  an  injary  teanltod,  appear  to 
Ignore  the  diatinction  between  an  independent  aub-contraotor  and  a  servant,  and  te 
fUl  back  upon  the  dootrine  of  Buah  a.  Sceinman,  vefiwred  to  above,  "whether  he 
worked  by  agenta,  by  aerrants  or  contracton,  atill  it  waa  hia  wwk.'*  The  lango^ 
of  the  court  in  Lowell  v.  Lowell  and  Beaton  Raflmad  Company,  bong  very  aimfltr. 

The  language  of  the  court,  in  the  above  case,  would  not  appear  to  have  beea 
naed  with  reference  to  the  partionlar  right  given  to  them,  in  defining  thia  rebtioa. 
It  waa  open  the  rappoaitlon  that>  it  waa  for  the  "  benefit"  of  the  princqala  that,  the 
onqnaMfled  rule  of  rmpomUai  mtpeHor  waa  baaed,  aatending  from  the  loweit  o]«* 
Ttttive  to  the  ultimate  superior  irrespeetiTe  of  the  nature  of  the  contract  <tf  employ- 
ment, whereas,  the  other  portion  of  the  language  need  by  the  court,  in  giving  their 
reason  for  lK>Iding  the  superiors  aoconntabley  **  nnder  their  anthority  and  by  their 
direction,**  when  applied  to  express  the  immediate  relation  existing  between  Hw 
prinoipal  contractor  and  the  laborer,  are  terms  faehl  to  express  the  religion  of  ous- 
ter and  servant,  in  the  sense  of  superiority  and  subserviency,  implying  the  ri^t  to 
direct  and  coutroL  It  ia  apparent  that^  the  woi^  might  have  been  done  for  their 
benefit  without  being  under  their  authority  (that  ia  to  direct),  or  bung  ondsr  Aeir 
controL 

If  the  court  intended  to  have  it  understood  that,  the  work  was,  m  fad,  done 
mder  their  authority  and  by  their  control,  it  is  consistent  with  the  later  deeisioBfl; 
based  upon  the  diatinction  between  sub-contraotor  and  aervant;  but  if  they  oalj 
nse  ^em  with  reference  to  the  authority  and  control  which  the  company  had  at  the 
tibne,  of  totting  out  the  job,  and  in  the  sense  of  looldug  after  the  faithful  peribim- 
ance  of  the  contract  which  the  company  had  made,  the  case  virtually  ignores  Uie 
latter  named  distinction,  and  susteins  the  doctrine  of  Boah  a  Steinman 

The  cases  all  turn  upon  the  nature  of  the  contract  between  the  auparior  and  in- 
ferior. If  the  sub-contractor  is  independent  of  the  direction  and  control  of  the 
anperior  contractor,  in  the  proaecution  of  the  work,  he  ia  not  hia  servant,  it  wonU 
ai^iear;  otherwiae  he  would  be  so  considered. 

In  connection  with  the  foregoing  question  of  negUgenoe  on  the  part  of  the  8B^ 
vant,  the  consideration  of  the  question.of  the  maator'e  liability  in  a  aoit  in  finwef 
tae  servant,  for  injuries  resulting  from  the  negligence  of  anotiier  and  feIlow•ae^ 
vant,  arises. 

In  the  case  of  Farwell «.  Boston  and  Woroester  Railroad,  41Cet,  49,  it  appsand 
Ihat^  the  railroad  oompany  had  in  their  emplqy,  a  switchaian,  who  was  earelbl  aod 
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Whenever  a  master  permits  a  servant)  in  lihe  course  of  his 
business,  to  do  an  injury,  he  is  considered  as  having  ordered  it 
to  be  done.  It  is  a  maxim,  that  when  a  master  has  power  to 
ferbid  the  doing  of  an  injury,  knowing  that  it  is  about  to  be 
done,  and  does  not,  he  commands  it  to  be  done ;  and  whatever 
is  done  by  the  servant,  within  the  scope  of  the  general  authority 
given,  is  certainly  done  by  the  master.  If  the  master  should 
send  his  servant  to  drive  his  neighbor's  cattle  off  his  land,  and 
the  servant,  so  employed,  should  beat  the  cattle  with  improper 
instruments,  so  that  an  injury  should  be  done  in  consequence 
thereof,  the  master  would  be  liable.  The  master's  liability  has 
never  been  questioned,  when  a  servant  does  an  act  injurious  to 
P3581  '^^^^^^v  through  negligence,  or  *  want  of  skill,  on  the 
principle  which  the  law  requires,  that  the  master  should, 
at  his  peril,  employ  servants  who  are  skillful  and  carefuL  6  T. 
&,125;  2H.B1.,442;  lSalk.,441;  5T.Il.,  648;  lBar.,562. 

UntQ  some  late  determination,  it  has  been  always  understood 
to  be  law,  that  when  a  servant,  in  the  immediate  performance 
of  his  master's  business,  should  commit  a  willful  injury,  without 
any  authori^  from  the  master,  that  the  master  was  liable ;  it 
bdng  supposed  more  reasonable,  that,  when  one  of  two  inno- 
cent persons  should  suffer,  that  he  should  be  the  person  who  put 
it  into  the  power  of  the  servant  to  do  the  injury,  by  employing 
him,  and  putting  confidence  in  him,  than  one  who  never  placed 


tnistf  in  hif  genefal  character,  and  while  thua  in  the  oompanj'a  eaoplor,  and  after 
be  had  been  long  in  their  aenrioei  thej  employed  a  certain  engineer  to  run  a  paa- 
■enger  train  of  cars  on  their  road,  who  knew  the  character  and  emplojment  of  the 
awitdunan.  In  a  suit  in  favor  of  the  engineer  againat  the  eoBapanj,  for  damagea 
oanaed  by  the  eareleBsneaa  of  the  awitohmaa  in  tending  the  awitohea^  it  waa  held 
that)  they  were  not  liable. 

The  court  placed  the  caae  upon  the  ground  that,  hairing  uaed  due  diligence  in  the 
aelection  of  their  servant,  and  Aimished  him  with  suitable  means  for  perfbrming 
tiie  aervioee  for  which  he  waa  employed,  the  company  would  not  be  liable  for  an 
injury  received  by  a  feiiow-aorvant,  while  faotii  are  employed  in  the  aerviee  of  the 
company  in  their  respective  plaoea. 

This  doelrine  is  sustained  by  Sherman  v.  R.  I(  S.  Baflioad  Co.,  15  Barbu,  5H; 
WaUcer  v.  Boiling,  22  Ala.,  294;  Cook  v.  Parham,  24  AIal,  21.  In  all  these  caaea, 
several  courts  decline  to  put  tiie  case  upon  the  ground  of  regpondeeU  mi^perior^  and 
negafclve  the  idea  of  an  implied  contract  on  the  part  of  the  maater  to  indenmiiy. 
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any  confideace  in  him ;  and  that  a  man,  at  his  peril,  employs  a 
servant  that  shall  do  his  business  in  such  a  manner  as  not  to 
injure  another ;  and  that  the  reason  is  as  strong,  that  a  master 
should  run  the  risk  of  the  unruly  passions  of  his  servant,  whilst 
performing  his  business,  as  that  he  should  risk  his  want  of  care. 
It  was  never  contended,  that  a  master  was  answerable  for  all 
the  torts  of  his  servant.  Those  which  he  committed,  when  he 
had  left  his  master's  service,  he  alone  was  answerable  for.  This 
subject  may  be  illustrated  by  the  following  cases :  A,  the  ser- 
vant of  B,  is  employed  by  him  to  drive  his  wagon.  A,  whilst 
driving  his  wagon,  leaves  it  In  the  road,  and  commits  a  battery 
upon  C.  B  would  not  be  liable.  But  if  A  had  continued  driv* 
ing  the  wagon,  and  drove  it  with  violence  over  0,  with  design 
to  injure  0,  B  would  have  been  liable.  In  the  first  place,  A  had 
abandoned  his  master's  business :  in  the  latter  case,  he  was  in 
the  immediate  pursuit  of  it,  though  done  in  such  a  manner  as  to 
injure  another  person :  or,  in  other  words,  in  the  first  case,  he 
was  not  driving  his  master's  wagon,  which  he  was  employed  lo 
do ;  in  the  last,  he  was.    By  some  late  decisions,  the  master 

r»<{f=;Q1  "^^^^^  ^^^  ^  liable  in  the  latter  *  case.  It  seems  the 
^  court  did  not  intend  to  impeach  the  principle  before  laid 

down,  that  the  master  was  liable  for  the  injuries  committed  in 
the  immediate  pursuit  of  his  master's  business ;  but  that  driving 
the  wagon  by  A  over  C,  would  be,  by  them,  considered  aban- 
doning his  master's  service.  Why  may  it  not  be  said,  with  equal 
propriety,  that  if  an  undersheriff  should  commit  a  tort  in  the 
execution  of  his  office,  that  the  sheriff  ought  not  to  be  liable ; 
and  it  was  an  abandonment  of  his  master's  service,  the  moment 
that  he  committed  a  tort ;  and  yet  there  is  no  point  better  settled, 
than  that  the  sheriff  is  liable  in  such  case ;  and  I  can  see  no  dif- 
ference, in  point  of  principle,  betwixt  this  case  and  the  one  above 
stated.  Indeed,  I  can  see  no  more  reason  why  the  master  should 
be  liable  for  damages  occasioned  by  the  negligence  of  his  servant^ 
than  for  his  violence  whilst  pursuing  his  business.  It  was  true, 
that,  in  some  cases,  when  injury,  by  neglect,  arises  in  the  course 
of  business,  in  which  the  master  is  employed,  there  may  be  a  dif- 
ference ;  for,  in  such  cases,  there  is  an  implied  contract,  by  the 
master  with  his  employer,  that  the  work  shall  be  skill Ailly  done. 
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I^  therefoie,  the  apprentloe  of  a  blacklmitli  should,  in  shoeing  a 
horse,  injure  the  horse,  the  blacksmith  would  be  liable  to  the 
owner,  upon  the  implied  contract  But,  in  many  cases  of  inju- 
ries by  negligence,  there  is  no  other  implied  contract,  than  that 
general  one  with  ail  mankind,  that  they  shall  not  suffer  by  the 
n^ligenoe  of  those  whom  he  employs;  and  this  general  implied 
contract  may  exist  in  case  of  torts  by  violence,  that  his  servants, 
in  pursuit  of  his  business,  shall  commit  no  tort  On  what  ground 
is  the  sheriff  liable  for  the  torts  of  the  undersheriff ?  Here  is  no 
implied  contract  with  any  particular  person ;  and  yet  he  is  lia- 
ble. The  decision  in  1  East,  106,  is,  I  apprehend,  in  opposition 
to  all  former  received  opinions  on  this  subject  What  would  be 
the  decision,  if  the  action  *  had  been  brought  against  the  r»Di>^n 
master,  not  for  an  apprentice  having  negligently  lamed  ^ 
the  horse,  whilst  employed  in  shoeing  him ;  but,  whilst  so  em- 
ployed, for  having  willfully  drove  a  nail  into  the  horse's  hoo^ 
with  a  view  to  lame  him  ?  Might  it  not  be  said,  that  the  master 
is  not  liable  ?  for  here  was  a  total  abandonment  of  his  master's 
business,  the  moment  that  the  apprentice  drove  the  nail,  with  a 
view  to  lame  the  horse,  as  much  as  where  the  servant  drove  the 
wagon,  with  a  view  to  injure  C  7  The  abandonment  of  the 
master's  business,  is  as  complete  in  one  case  at  it  is  in  the  other ; 
and  if  that  is  the  reason  of  no  liability  in  the  master,  he  can  no 
more  be  liable  in  the  one  case  than  in  the  other ;  and  yet  I  be- 
lieve it  will  not  be  thought  that  the  master  is  not  liable,  when 
the  apprentice  drove  the  nail,  with  a  view  to  lame  the  horse.  I 
admit  there  is  a  difference  on  another  ground,  viz.,  the  implied 
contract  of  the  master,  with  the  person  injured,  that  Ms  horse 
should  not  be  injured.  But  nothing  can  be  more  apparent,  than 
that  this  was  never  deemed  the  only  ground  on  which  the  mas- 
ter was  liable ;  for  if  it  had  been,  the  action  would  have  always 
been  founded  on  this  implied  contract:  whereas  it  frequently  is 
not  As  late  as  the  report  in  6  Term  Bep.,  125,  no  such  idea  as 
that  established  in  East  seems  to  have  been  conceived.  That 
was  an  action  on  the  case  against  the  master,  because  his  servant 
willfully  drove  his  carriage  against  another's,  and  broke  it  This 
action  the  court  did  not  sustain ;  and  their  reason  was,  that, 
bebg  an  immediate  injury,  it  ought  to  have  been  trespas&  There 


i 


520  BEKVS'8  VmBSgTK  BBLATIONS. 

was  DO  objection  in  their  miiids,  that  it  was  fafoogkt  agmosi  the 
wrong  person.  No  doubt  i^pearB  to  hayeoocupied  the  xmnd  of 
the  ooart  on  this  ground.  AfterwardSi  an  acticm  of  trespesi 
was  brought  against  the  master,  in  oommon  pleas,  for  negligentlj 
driving  the  cart  bj  the  senrant,  reported  in  2  BL,  442,  and  the 
r*^A1 1  ^^^^  would  not  sustain  the  action ;  and  *  the  reason  was 
^^  that  it  ought  to  have  been  case,  and  not  trespass.    There 

was  no  intimation  £r<Nn  the  court,  nor  was  the  idea  conoeived| 
diat  the  master  was  not  liable.    The  determinations  in  the  two 
courts,  are  perfectly  reconcilable  with  each  other.    In  B.  R  it 
was  case;  and  the  &cts  were  stated  to  have  been  wiUfully  done; 
therefore,  the  court  thought  trespass  was  the  proper  action.    In 
the  oommon  pleas^  the  action  was  trespass;  and  stated  to  have 
been  negligently  done.    The  court  was  of  opinion,  that  the  action 
ought  to  have  been  case.    AAierwards,  an  action  of  trespass  was 
brought  in  B.  B.  for  willfully  doing  these  facts ;  and  the  court 
now  held,  for  the  first  time,  that  no  action  could  be  maintained 
against  the  master ;  and  that  upon  the  ground  that  the  act  whidi 
was  done,  was  a  willful  abandonment  of  his  master's  bnsinessi 
This  principle,  I  apprehend,  may  have  a  very  dangerous  opera- 
ation ;  for,  surely,  the  apprentice  who  drove  the  nail,  in  the  case 
put,  as  much  abandoned  his  master's  service :  and  I  do  not  see 
that  a  resort  to  the  implied  contract  of  the  master,  will  alter  the 
case ;  for,  surely,  the  master  may  say,  with  propriety,  "  My  con- 
tract can  extend  no  further  than  to  injuries  done  by  my  servant 
whilst  in  pursuit  of  my  business ;  and  I  am  not  answerable  for 
what  he  does,  when  he  abandons  that  business.**    The  principle 
adopted  in  the  case  in  East,  shows,  that  when  a  servant  does  an 
injury  with  violence,  the  very  doing  of  it  is  an  abandonment  of 
his  master's  service.    It  is  said,  that  there  is  a  difficulty  in  £ranh 
ing  a  proper  action,  to  remedy  the  injury,  if  one  exists ;  for,  that 
the  injury  was  immediate ;  and,  therefore,  trespass,  vi  et  amUs, 
was  the  proper  action,  if  any ;  and  that  this  action  proceeds  upon 
the  ground  of  criminality,  which  would  subject  the  master  to  a 
fine.     Certain  it  is,  that  the  master  is  not  liable,  crtminaliier.    It 
r*3621  ^^^^  °^*  follow,  because  the  injury  by  *  the  servant  was 
an  immediate  injury,  that  the  action  against  the  master 
must  be  trespass.    It  proves,  indeed,  if  the  action  hiMi  been 
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Ixroaght  against  the  servant,  it  most  baye  been  treBpM&  The 
sune  difficulty  will  oooar  in  the  case  put,  against  the  sheriff,  far 
the  torts  <^  the  nndei8heri£b.  I  take  it  that  when  an  immediate 
injory,  with  foioei  is  done  by  another,  for  whom  his  employer  is 


(1)  The  priuciple  decided  in  ITManus  v.  Crickett,  I  East's  Rep^  106^  has  been 
adopted  in  several  of  the  TTuited  States;  and,  upon  examination,  it  is  beliered  that 
a  inSk  Dol  be  found  to  militate  against  anjr  principle  of  the  oommoa  law.  It  was 
aaily  held,  that»  in  order  to  make  the  master  liable  for  the  tortkNis  act  of  the  ser* 
Tant^  the  act  must  be  shown  to  have  been  committed  by  the  servant  while  in  the 
service  of  his  master,  and  no  case  <3i  authority  is  to  be  found  militating  against  thia 
principle.  If,  therefore,  the  fact  is  established,  that  the  servant^  in  committing  the 
willfbl  ii^oiy,  stepped  out  of  the  service  of  the  master,  upon  what  principle  is  the 
maater  to  be  held  liable?  The  question  decided  in  IC'llanna  v.  Grickett»  was,  at  the 
time  of  its  decision,  one  of  great  doubt  and  uncertainty.  The  oourt^^perhaps  as 
able  a  (Mie  as  ever  sat  upon  the  king's  bench,^4iler  a  lengthy  discussion,  and  taking 
time  to  consider  of  their  judgment,  came  to  the  conclusion  that  the  master  was  nol 
liable  in  trespasi  for  the  servant*s  willful  act  in  driving  his  master's  carriage  against 
another,  without  the  direction  or  oonaentof  the  master.  The  court  considored  ''thai 
when  a  servant  quits  sight  of  the  olject  for  which  he  is  employed,  and,  without 
having  in  view  his  master's  orders,  pursues  that  which  his  own  malice  suggests,  be 
no  longer  acts  in  pursuance  of  the  authority  given  him,  and  his  master  will  not  be 
answerable  for  such  Act"  The  servant  was  said  to  have  gained  a  special  property 
at  the  time  in  the  carriage,  by  driving  it  against  the  plaintiff's  diaise,  without  his 
naster's  assent  It  is  certain  that  this  case  was  not  intended  to  overtiirow  those 
In  which  the  master  had  been  held  liable  ibr  the  misduef  ariaiog  from  the  negligence 
or  nnskill  fulness  of  a  servant,  who  had  no  purpose  but  the  execution  of  his  master's 
orders ;  for  the  court  expressly  say,  '*  that  the  form  of  those  actions  shows  that 
tiiis  action  of  trespass  cannot  be  sustained;  for  if  it  can  be  supported,  it  must  be 
vpon  tlie  ground  that  in  trespass  all  are  principals;  but  the  form  of  these  actions 
shows  that  where  the  servant  is,  in  point  of  law,  a  trespasser,  the  master  is  not 
diargeable  as  such,  though  liable  to  make  a  compensation  for  the  damage  conse- 
quential from  his  employing  an  unskillful  or  negligent  servant 

It  is  believed  that  the  distinction  in  this  case  was  more  as  to  the  form  of  action 
iSbuoL  the  master's  liability,  for  the  cases  show  that  in  those  instances  where  tres- 
pass would  lie  against  the  servant,  even  whan  acting  strictly  in  the  einploy  of  his 
master,  case  alone  will  lie  against  the  master.  The  case  in  the  Ist  of  East  has  since 
received  the  sanction  of  the  supreme  court  of  Massachusetts,  in  Foster  v.  Essex 
Bank,  17  ICass.,  (10,  and  of  New  York  in  Wright  «.  Wilcox,  19  Wend.,  343,  on  the 
ground  that  there  was  no  authority  from  the  master,  express  or  implied ;  and  that 
the  servant  in  that  act,  was  not  in  the  employment  of  his  master.  In  Chandler  «• 
Boughton,  1  Crompton  and  Meeson,  29,  it  was  determined,  that  when  the  master  was 
sitting  by  the  side  of  the  servant  who  drives,  and  the  horse  iiy'ures  the  chaise  of 
another,  trespass  lies  against  the  master,  as  being  his  act'  See,  also,  Bradley  v. 
Giles,  1  Moody  and  Robinson,  494;  Lyons  9,  Martin,  8  AdoL  and  Ellis,  612. 
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liable,  the  actioa  is  trespass  on  the  case ;  and  in  perfect  analc^ 
k  this  case  with  that  when  a  man  keeps  a  dogaccastomed  to  bite, 
and  OD  that  account  is  liable.  It  is  an  action  of  trespass  on  the 
ease,  although  the  in  jury  is  with  force,  and  as  immediate  as  if 
done  by  a  man.  I  apprehend,  that  the  action  on  the  case  reported 
in  6  T.  Bep.,  126,  was  the  proper  action,  in  which  to  try  the  liar 
bility  of  the  master.  See  Gowp.,  that  the  sheriff  himself  is  liable 
for  the  torte  of  the  nndersheriff.  <1)  2  BL  &,  882 ;  Ck)wp.,  406 ; 
Esp.,  60S ;  2  T.  Bep.,  164;  Gro.  Eliz.,  849. 


[*863]  *  CHAPTER  IV. 

Whbtheb  ▲  PosncASTEs  IS  lulbls  fob  thb  Fault  of  his 
Dkputibs.  When  ▲  Sbbvaist  is  bobbed  of  his  Mastkb's 
Pbopbbtt,  to  whom  does  thb  Rioht  of  Action  belong? 
Of  thb  Liabilitt  of  Innkeefebs  and  Common  Cabbibbs. 

A  postmaster  is  not  liable  for  the  defaults  of  his  deputies. 
This  is  so  decided,  as  reported  in  Ld.  Ilaym.,  646 ;  Carth.,  487 ; 
against  the  opinion  of  Lord  Holt.  It  was  a  decision  much  com- 
plained of  by  many  gentlemen  of  the  profession  and  the  elemen- 
tary writers.  The  opinion  of  Lord  Holt  gave  weight  to  these 
oomplaints.  This  point  came  before  the  court  again,  after  a  lapse 
of  many  years,  and  was  decided  as  before.  The  case  was  reported 
in  Ck)wp.,  754.  This  decision  has  put  this  questio  vexaia  at  rest; 
and,  I  apprehend,  upon  the  soundest  principles  of  law  and  policy. 
The  postmaster's  contract  is  only  with  tiie  public ;  and  from  the 
public  he  receives  his  salary :  he  has  no  contract  with  individuals. 
Policy  requires  that  such  should  be  the  decisions  as  they  have 
been ;  for  no  man,  if  he  were  liable  for  the  default  of  his  depu- 
ties, would  venture  to  undertake  the  employment,  so  enormous 


(1)  The  liabaitjr  of  ^e  aheriflb  for  the  aots  of  their  deputies  is  regolated  by  sta- 
tutes of  differeut  states. 
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would  be  the  responsibility.  He  is  bat  an  intermediate  servant ; 
and  when  that  is  the  ease,  and  an  injury  arises  by  a  sabordinate 
servant,  the  intermediate  servant  is  not  liable.  (1)  Each  person 
employed  is  liable  for  his  own  de&nlt  or  misoondact  8  WiLsL, 
44S ;  Esp.,  628 ;  Bl.  Bep.,  906.  If  the  master's  property  be 
obtained  from  the  servant  by  fraad,  the  master  may  sue  and 
recover.  So,  too,  if  gained  by  gambling,  the  master  may  recover 
it* back  again.  If  a  servant  be  robbed  of  his  master's  ^^q/h  i 
property,  in  the  defense  of  the  master,  the  master  or  ser- '-  ^ 
vant  may  bring  the  action  against  the  hundred ;  not  because  the 
servant  is  answerable,  for  he  is  not,  if  he  conducted  fairly ;  but 
because  he  was  in  possession ;  and  this  is  sufficient  to  maintain 
an  action  against  all  persons,  except  the  master ;  and  if  the  sea^ 
vant  could  not  maintain  an  action  in  such  a  case,  the  property 
might  be  lost  1  Salk.,  618 ;  Cro.  Jac.,  266 ;  8  Mod.,  289 ;  4  ibid., 
808 ;  12  ibid.,  64.  When  the  servant,  who  has  had  the  goods  of 
his  master  taken  from  him,  sues  to  recover  for  this  injury,  he 
sues  on  his  own  possession,  and  states  the  goods  to  be  his  own ; 
for  this  is  strictly  true  against  all  the  world,  except  his  master. 
1  Salk.,  816 ;  Garth.,  146.  If  the  master  were  in  company  with 
the  servant  when  the  goods  were  taken  from  the  servant,  the 
servant  has  no  right  of  action ;  for,  in  that  case,  in  the  view  of 
the  law,  the  goods  are  not  considered  as  being  in  the  possession 

(1)  A  postmaster  is  not  liable  for  the  malfeasanoe  or  embezzlement  of  his  clerks 
or  deputies;  and  it  seems  that  he  is  not  even  liable  for  their  negligenoe.  He  is  a 
public  officer  or  agent  of  the  goyernment;  and,  aa  saoh,  the  rule  of  rmpondeai 
Ufperior  does  not  apply.  Wiggins  p.  EUithaway,  6  Barb.,  632. 

It  is  said,  in  Dunlap  «.  Monroe,  8  Granch,  243;  2  Cond.  Rep.,  484;  that  the  dis* 
tinction  between  the  relation  of  postmaster  to  his  sworn  assistant  has  long  been 
settled:  he  is  onlj  liable  for  the  default  or  neglect  of  the  asaistant  when  he  can  be 
liable  in  an  action  upon  the  case  itself,  charging  him  with  neglect  in  superintending 
the  discharge  of  their  dbties  in  his  office.  The  language  of  the  court,  in  3  Wils., 
451,  454,  is,  "that  the  deputy  postmasters  are  subsisting  substantial  officers,  and 
aoswarable  for  their  own  misfeasances  and  nonfeasances."  Thej  haye  original 
offices  under  the  Postmaster-General.  This  distmction  was  made  in  the  case  of 
Adsit  p.  Brady,  4  Hill,  639 ;  and  Bradley  v.  Case,  3  Mann,  ft  Oran.,  221.  They 
held  that,  though  nominally  the  senrant  of  another,  yet)  if  the  pMSon  held  a  dis- 
tinct office,  he  would  be  liable  for  negligence  in  his  office,  the  same  as  though  he 
were  a  principal  to  all  intents. 
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of  the  serrantf  but  of  the  master.  1  Hairk.,  148.  It  is  not  neoes- 
iarj,  in  order  to  entitle  the  master  to  aa  action,  that  tlie  master's 
property  should  be  taken  by  trespass  frcMn  the  serraDt:  he  will 
be  entitled  to  an  action,  if  obtained  from  his  serrant  by  fraud.  (1) 
Innkeepers,  and  common  carriers,  are  liable  for  the  miaoon- 
duct  of  their  servants,  when  others  are  not  If  the  servants  of 
an  innkeeper  should  steal  the  goods  of  his  guest^  the  master  is 
liable ;  and  the  case  is  the  same,  if  the  servants  of  the  commoa 
carrier  embezzle  the  goods  that  are  iutrusted  to  their  master. 
This  is  a  doctrine  founded  in  policy ;  for,  in  these  oases,  guests^ 
and  those  who  employ  common  carriers^  are  undw  the  necessity 
of  trusting  them  with  their  property,  without  reposing  any  spe- 
cial confidence  in  them ;  for  they  are  generally  strangers  to  them ; 
and  the  nature  of  the  business  of  innkeepers  and  common  ca^ 

r*^ft^l  ™^^  ^  ^^^^'  ^  gives  them  *  gfeat  opportunity  for  c(d- 
^  lusion  with  their  servants,  in  robbing  their  employers. 

To  prevent  this  mischief  they  are  made  liable  for  the  &ult  of 
th^servants;  and,  in  such  cases,  when  the  master  of  <^erse^ 
yante  would  not  be  liable.  I  BL,  480,  860 ;  Dyer,  266.  If  Ae 
servant  of  an  innkeeper  be  guilty  of  misconduct^  by  the  inn- 
keeper's direction,  it  is  said,  that  the  servant  is  not  liable.  (2)  Such 
a  decision  is  opposed  to  every  principle  of  morality  and  law:  it 
would  be  subversive  of  every  salutary  r^pilation  in  socie^,  to 
admit  the  idea,  that  those  who  are  employed  by  others,  may  com- 
mit injuries  with  impunity.  Such  servant  is  not  only  liable,  cw- 
tZtVer,  for  such  conduct;  but cnWnaZt^,  also.  IBoL,  95;  2  Bar., 
595.  On  the  same  ground  may  be  placed  the  case  in  which  it 
was  determined,  that  an  attorney^  who  brought  forward  and 


(1)  Baa  Abr^  tit.  Inos,  a 

(2)  3  Kent*8  Oom.,  693;  Oa^e*8  OMea,  8  Oo^  82;  Croes  v.  AndrewB,  Oto.  RbL, 
SS9;  Richmond  v.  Smith,  8  Bam.  and  Cress.,  9.  In  this  latter  oaao,  the  court  ramsk 
that  the  liability  of  an  innkeeper  tbtj  closely  resemblea  that  of  a  oarrier.  He  ft, 
frimafacie^  liable  for  any  loss  ilotoooasioned  by  the  act  of  God,  w  Hm  king's  eae^ 
nies ;  although  he  may  be  exonerated  where  the  guest  ehooees  to  have  the  goods 
under  his  own  care.  It  is  upon  the  ground  that  innkeepers  are  bound  to  proride 
careful  and  honest  servants,  that  the  necessity  of  showing  negtigMioe  in  tiie  hin- 
keeper  himsetf  is  dispensed  with.  8  Kent's  Com.,  694.  The  conunoo  oarrier  is 
equally  liable  for  the  acts  of  his  serrants  aa  for  his  own,  and  is  answerable  fi>r  the 


patronised  a  suit  tm  a  fbiged  bond,  knowing  it  to  be  forged,  wis 
not  liabla  In  that  ^aee,  the  ooort  observed,  that  it  was  onl  j  in 
the  way  of  his  calling.  This  decision  is  opposed  to  «yerj  legal 
principle,  and  highly  dishonorable  to  a  profession,  in  which  it  is 
<^  public  importance  that  the  greatest  confidence  should  be  jdaoed. 
A  servant  is  not  justified  in  doing  any  other  act,  by  the  command 
of  his  master,  than  a  lawful  act  1  Wils.,  828 ;  8  Bur.,  668 ;  Esp., 


Btightest  ne^ecti  either  in  himself  or  his  terranta.  CsTenaugh  t.  Snch,  1  Price's 
Bxcfaeq.  Bep.,  328 ;  BUib  v.  Turner,  8  Term  Rep.,  631 ;  Aston  t.  Haven,  2  Bspb  N. 
P.  Bepu,  633 ;  Stokes  v.  SeltoostaU,  13  Peters'  U.  &  Rep.,  18L 

Personal  notioe  to  a  guest  at  an  inn,  that  a  safe  is  provided  for  keeping  maoifff, 
jewels,  Ac,  and  that  the  innkeeper  will  not  be  liable  for  their  loss,  unless  given  to 
him  for  deposit  therein,  is  equivalent  to  the  posting  in  the  guests*  room  of  a  written 
or  printed  notice  under  the  statute.  (Iisws  of  1866^  p.  421.)  And,  independent  of 
the  Btatota,  the  leaving  by  the  guest  of  $2,000  in  gold  coin  in  his  trunk  in  a  room, 
with  no  person  therein  in  a  hotel  in  the  cktj  of  New  York,  after  such  actual  notioo^ 
is  such  negligence  as  to  discharge  the  innkeeper  fh»n  anj  liability.  Purvis  v.  Oole* 
man  and  Stetson,  21  N.  Y.  (*l  Smith),  111.  In  this  case  all  the  justices  concurred 
that  the  plaintiff's  negligence  discharged  the  defendanto  independent  <>f  the  statate; 
but  OoMmooK,  Ch.  J.,  and  Ounoc  and  Wiujn,  Js.,  did  notagree  that  a  verbal  notioe 
oould  be  substituted  for  the  posting  of  a  written  or  printed  one  as  required  by  the 
atetute.  Purchasing  liquor  at  an  inn  is  sufficient  to  substitute  the  purchaser  a  guesi 
And  where  a  person  went  to  an  inn  and  treated  his  friends,  and  tlien  went  away 
leaving  his  overcoat^  which  was  taken  away,  the  innkeeper  was  held  liable. 
McDonald  v.  Bdgerton,  6  Barb.,  660 ;  Bennett  t.  Mellor,  6  Term  R,  273.  To  make 
an  Innkeeper  liable,  it  is  not  necessary  that  the  goods  be  deiiverad  into  his  spedal 
keeping;  nor  to  prove  negligence.  Clute  e.  Wiggins,  li  John.,  176,  et  wpra.  If  the 
guest  leave  his  wagon  and  goods  in  an  unindoeed  shed  near  the  inn,  being  the  plaee 
designatod  by  the  servant  of  the  innkeeper,  the  latter  is  responsible  for  their  safety. 
Piper  9,  Manny,  21  Wend.,  282.  But  an  innkeeper  is  not  liable  in  his  character  as 
■ndi,  if  sheep  be  put  to  pasture  under  the  difection  of  the  guests  and  they  aie 
injured  by  eating  poisonous  plantSi  unless  the  innkeeper  be  chargeable  with  negli- 
gence or  want  of  care  in  the  prenuses.  Hie  is  not  acting,  in  such  case,  in  the  chap 
racter  of  innkeeper,  to  which  the  strict  rules  of  law  are  applicable.  Hawley  v.  Smith, 
26  Wend.,  642,  and  oases.  If  a  guest^s  trunk  be  lost  or  broken  open,  he  is  comp^ 
tont^  in  his  action  against  the  innkeeper,  to  prove  the  contenta  and  value,  in  respect 
only  to  the  articles  which  may  be  considerad  as  his  personal  baggage,  including  a 
reasonable  sum  for  traveling  expenses.  Taylor  e.  Monnot,  4  Duer  (N.  Y.  Superior 
OourtX  lis.  Where^  as  accessory  to  his  business,  an  innkeeper  is  in  the  habit  of 
receiving  small  packages  for  his  gneats,  he  is  liable  for  them  as  innkeeper,  and 
where  the  package  contains  goods  of  a  firm,  one  of  whom  alone  is  his  guest^  aU 
the  partners  ahould  bring  the  action  against  hhn  for  their  loss.  Needles  v.  Howard, 
1  &  O.  South  (N.  Y.  Superior  Court),  64. 
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680,  688.  It  lias  been  determined,  in  a  caae  reported  in  BO0.  and 
PoL,  404,  that)  if  a  servant  employs  another  servant  to  do  a 
piece  of  business,  and,  in  doing  it,  the  servant  so  employed,  is 
guilty  of  an  injuiy,  that  the  master  is  liable.  This  decision  is 
not  in  accordance  with  the  opinions  of  many  gentlemen  of  the 
profession.  It  seems  to  me  that  every  case  of  this  kind  most 
depend  on  the  particular  circumstances  attending  the  case.  If 
the  master  had  given  authority  to  his  servant  to  employ  other 
servants,  in  that  case,  surely,  the  master  ought  to  be  liable ;  for 
r«R AA1  ^^  second  servant  was  as  much  his  servant  as  *  the  first ; 
'-  and,  in  that  case,  the  intermediate  servant  would  be  lia- 

ble. (1) 

So,  too,  if  the  nature  of  the  business  be  such,  that  it  was  impos- 
sible to  be  performed  without  the  agency  of  other  persons  besides 
the  servant,  the  master  would  be  liable ;  for  it  is  fairly  inferred, 
that)  in  such  case,  there  was  an  implied  authority  given  to  the 
servant  to  employ  them.  But  if  the  business  was. such,  that  it 
might  be  performed  by  the  servant  employed,  and  no  authority 
given  to  the  servant  to  employ  another  person,  the  master  ought 
not  to  be  liable;  but  the  intermediate  servant  would  be:  for  the 
injury,  so  committed,  would  be  done,  not  by  his  master's  agent^ 
but  by  his  own. 

(1)  The  caae  of  Bush  v,  Steinmao,  1  Boa.  and  PuL,  404,  ia  the  leading  caae  opoa 
ttuB  point  The  aame  principle  waa  held  in  a  later  caae.  Randleaon  v.  Murray,  8 
Adolph.  and  Ellia,  lOt.  A  aomewhataingnilarcase,  inTolving  a  prindple  analogona 
to  the  one  laid  down  in  the  text^  waa  preaented  by  the  caae  <^  Lander  v.  Piarriter, 
5  Bam.  and  Creaa.,  64V.  In  thia  oaae,  the  queation  waa  whether  the  owner  of  a  oa^ 
riage  waa  liable  for  an  ii^ury  to  the  horae  of  a  third  person,  by  the  negUgrat  driv- 
ing of  the  carriage,  where  the  owner  had  hired  a  pair  d  horaea  of  a  atable  keeper 
to  draw  it  for  a  daj,  and  the  owner  of  the  horaea  had  provided  the  drirer.  The 
oourt  were  equally  divided  hi  opfaiion. 
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•CHAPTER  V.  [•867] 

Of  ths  MAsm's  Liabiliit  on  CoMTRiiOrB  iLua  bt  thb  Sbb- 
YANT.    Of  his  Liabeutt  on  Contbacts  xadb  bt  onb  who 

HAS  BBBN  his  SbBTANT  in  80MB  CaSBS,  WHEBB  THB  RbLA- 
TION    OF  MaSTEB    and    SbBYANT  WAS    AT  AN  EnD.      Of    HIS 

Liabilttt  on  thb  Sbbyant's  Wabbantt.  Of  thb  Seb- 
yant's  Liabiutt  in  Casbs  whbbb  thb  Sbbyant  was  con- 
tbachnq  fob  his  Mastbb. 

Thb  master  is  liable  on  the  contract  of  his  seirant,  wheneYcr  ho 
has  giYen  an  express  authority  to  contract;  and  when,  from  the 
nature  of  the  transaction,  there  appears  to  be  an  implied  authorityi 
and,  in  other  cases,  where  there  has  been  no  authority,  expressed 
or  implied,  the  master  is  bound,  upon  the  ground,  it  is  said,  that 
there  has  been  an  assent  to  the  transaction  subsequent  to  the 
senrant^s  contract  The  true  ground  of  his  liability  is  not  any 
subsequent  assent;  for,  whether  there  has  been  or  not,  nay,  if 
there  be  the  most  decisive  proof  of  dissent,  which  remoYes  all 
presumption  of  assent,  yet  the  master  may  be  liable  on  the  con? 
tract  of  the  servant,  because  the  &cts  are  such  that  justice  dictates 
that  the  master  ought  to  fulfill  the  contract  of  his  senrant ;  and 
the  law,  therefore,  raises  the  promise,  and  compels  him,  against 
his  will,  to  fulfill  the  contract  of  his  servant  When  a  man  has 
an  express  authority  to  contract  for  another,  it  is  the  contract  of 
the  employer,  and  extends  to  all  contracts  that  are  within  the 
soope  of  his  employments.  If  A  employs  B  as  a  factor  abroad, 
or  as  a  broker  at  home,  to  manage  his  concerns,  he  is  bound  by 
all  the  contracts  *  of  B  that  are  within  the  scope  of  such  ^^^^^f^ 
bosiness.  If  A  employs  B  to  purchase  horses  or  cattle '-  -^ 
for  him,  he  is  bound  by  B's  contract  for  such  horses,  &c. :  if  he 
employs  him  to  purchase  them  of  G,  D  and  E,  he  is  bound  only 
for  the  purchase  of  them,  for  this  is  the  extent  of  the  authority 
of  the  purchaser:  if  it  be  to  purchase  a  particular  horse,  A  will 
not  be  bound  if  B  purchase  any  other.  So,  too,  the  merchant 
is  bound  by  the  contract  of  his  clerk  whom  he  employs  in  his 
shop ;  and  there  is  not  any  necessity  to  show  that  there  was  any 
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express  authority;  it  is  implied  firom  his  employment;  but  he 
would  not  be  bound  bj  every  contract  of  his  clerk;  it  most  be 
such  as  is  within  the  scope  of  his  employment,  as  selling  goods, 
contracting  for  produce  of  the  oountry,  and  the  like ;  the  price 
agreed  upon,  and  mode  of  payment;  but  if  the  derk  shoidd 
contract  to  purchase  land,  the  merchant  is  not  bound,  it  not  being 
within  the  scope  of  his  employment  This  implied  authority  is 
often  inferred  from  the  practice  of  the  master.  K  his  servant  be 
sent  to  purchase  on  trust,  he  is  bound  by  such  contracts  as  the 
aervant  makes  in  the  purchase  of  articles  on  credit  If  his  prac- 
tice be  to  send  the  money,  he  is  not  bound  by  his  servant's  con- 
tract on  credit  If  he  commonly  sends  his  servant  to  C  to 
purchase  on  credit,  but  sends  money  to  others,  he  will,  in  sudi 
case,  be  bound  only  by  the  contract  with  C.  If  it  be  his  practice 
to  send  his  servant  out  to  people  in  general,  to  purchase  on  credit, 
he  will  be  bound  by  all  his  purchases  on  credit,  for  sucb  things 
as  it  is  usual  for  him  to  purchase ;  and  although  the  connection 
between  the  master  and  servant  is  dissolved,  yet  the  master  will 
still  be  bound  for  such  purchases,  until  their  dissolution  has  been 
notified,  or  become  a  matter  of  notoriety,  or  where  a  reasonable 
time  has  elapsed,  so  that  general  notice  is  fidrly  presumed.  (1) 


(1)  There  leenui  to  be  a  distiiietioii  between  the  power  of  a  aemuat  to  bind 
nufiter  bj  contract  and  an  agent  to  hoid  his  prindpaL  We  have  already  aeen  that 
where  an  agent  acts  nnder  special  powers  he  must  strictlj  follow  them,  or  the 
principal  will  not  be  bound ;  while  one  who  is  intrusted  with  general  powers  has  al 
those  Implied  onea  witlun  the  scope  of  his  authority.  The  power  of  *  aervnot  ia 
ordinary  oases  is  moot  analogous  to  tba^  of  a  general  agent  .  Whenever  it  can  fas 
ahown  that  the  master  has  been  in  the  habit  of  intrusting  a  particular  kind  of 
business  to  the  servant)  he  will  be  bound  by  the  servant's  contracts  in  relation  to  it 
He  will  not  be  bound  unless  express  authority  is  shown,  or  facts  and  drcuinstuioes 
from  wiiich  it  can  be  reasonably  implied.  2  Kent's  Com.,  259 ;  Inst.,  3,  27,  8. 
Where  the  servant  is  once  authorized  to  pledge  his  master's  credit^  the  latter  is 
liable,  although  he  afterwards  furnish  money  to  the  servant  to  settle  the  demand, 
which  he  omits  to  do.  Bolton  v.  Hillersden,  1  IA.  Raym.,  226;  Chit,  Jr.,  on  BOli, 
197,  198.  A  discharge  without  payment  from  an  agent,  dotbed  with  AiU  powen 
to  settle  as  he  shall  deem  for  the  interest  of  the  principal,  is  binding  npon  him. 
Ifiddlebury  Ck)Uege  «.  AdmV  of  Loomis,  1  Vt  Rep.,  189.  A  derk  in  a  ooimtiy 
•tore  has  power,  in  the  absence  of  his  waplojer,  to  reoeive  payment  on  demands 
left  in  hia  care,  and  to  commence  actions  thereoo,  when  neoessary  for  their  sacorilyi 
and  his  proceedings  legally  taken  are  binding  on  his  employers.  Davis  v.  Watsi^ 
man,  10  Vt  Rep.,  626. 
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*  Where  there  has  been  no  such  practice  as  suffering  his  ^^^^.^^ 
seryant  to  buy  upon  credit;  yet,  if  he  do  so  buy,  and  the  '-  -' 
artides  so  bought  came  to  the  use  of  the  master,  the  master  will 
be  bound  to  pay  for  them.  Here  justice  requires  that  he  should, 
and  the  law  raises  the  promise,  upon  the  ground  that  it  is  hisr 
duty  so  to  do.  I  know  it  is  said,  that  his  liability  in  this  case  is 
founded  on  his  subsequent  assent  It  may  be  this  state  of  things 
furnishes  evidence  whence  a  subsequent  assent  may  be  presumed, 
yet  if  this  presumption  of  assent  were  removed  out  of  the  way, 
by  the  most  positive  declaration  of  the  master  that  he  would 
never  pay  for  them,  yet  if  he  used  them,  and  availed  himself  of 
the  benefit  of  them,  he  would  be  obliged  to  pay  for  them ;  for  it 
remains  as  equitable  that  he  should  pay  ibr  them  as  if  he  had 
never  declared  that  he  would  not,  and  as  much  his  duty.  It  is 
not)  therefore,  his  assent  on  which  the  plaintiff's  right  of  recovery 
rests,  but  because  it  is  a  duty  incumbent  on  him,  which  the  law 
will  enforce.  The  case  is  the  same  as  if  A  be  present  with  B, 
when  B  sells  A's  property  to  C :  C  will  hold  that  property,  not 
on  any  presumed  assent  of  A,  but  because  it  would  be  unrea- 
sonable if  C  could  not  hold  the  property  so  sold,  since  A  did 
not  inform  him  that  the  property  was  his  at  the  time  of  the  sale. 
See  authorities,  Ld.  Eaym.,  224 ;  1  BL,  480 ;  1  Pow.,  781 ;  8 
Salk.,  284;  1  Show.,  195;  Chitty,  29;  8  Term  Bep.,  767,  760; 
10  Mod.,  101, 109;  Peake's  Bep.,  42, 154;  9  Mod.,  847. 

When  a  servant  acts  by  virtue  of  a  general  authority,  and, 
within  the  scope  of  his  employment,  sells  property,  and  war- 
rants the  goodness  of  it,  the  master  is  bound  by  the  warranty, 
although  he  laid  the  servant  under  restrictions  not  to  warranty 
unless  those  restrictions  were  made  public.  But  if  a  servant  be 
especially  authorized  to  sell  a  particular  article,  and  be  restrained 
by  his  master  from  making  a  *  warranty,  and  the  servant  p^o^/xi 
should  warrant,  the  master  is  not  bound,  and  the  purcha- '-  ^ 
ser  buys  at  his  peril :  but  in  a  case  of  special  authority  to  sell, 
tbe  master  is  Dound  by  the  warranty  of  his  servant,  unless  the 
servant  is  particularly  restrained.   7  Bep.,  177;  1  Esp.  Bep., 

Ill :  10  Mod.,  109 ;  Cro.  Jac,  469.  (1) 

—  —  -  — ^ 

(1)  If  a  perwm  keeping  a  liyery-stable,  and  having  a  horse  to  seU,  direct  hia 
wirant  not  to  warrant  him,  still  the  master  would  ba  liable  on  the  warrant/, 

07 
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Whenarer  a  servant  is  authorized  to  sell  an  article  which  is 
defective  and  unsound;  the  master,  knowing  this,  is  lialde  for 
the  act  of  the  servant  I  lay  down  this  broad  propoBitio&  as  kw, 
notwithstanding  I  know  that  some  authorities  seem  to  militatd 
against  such  a  proposition.  It  is  founded  on  the  immutable  prin- 
ciples of  justice ;  and  if  the  master  had  sold  such  articles  himself 
without  disclosing  the  defect,  he  would  have  been  liable.  Agree- 
able to  the  maxim,  sigopressio  vm  lays  a  foundation  equally  strofog 
to  render  the  seller  liable,  as  rnggestio  fiJsL  It  can  be  no  excuse 
for  him  to  Qommit  a  fraud,  through  the  medium  of  a  servant  It 
is  said,  that  if  a  master  sends  his  servant  to  a  &ir,  with  an  un- 
sound horse  to  sell,  that  he  is  not  liable  to  the  purchaser,  unless 
the  servant  was  .directed  to  sell  to  a  particular  person.  I  ccm- 
oeive  such  a  rule  to  be  opposed  to  the  fundamental  principles  of 
law.  The  servant,  when  acting  for  his  master  in  conlbrmity  to 
his  authority,  is  not  liable,  unless  he  rend^B  himself  liaUe  by  a 
special  contract ;  but  if  he  subscribe  his  name  in  behalf  of  the 
master,  when  he  has  no  authority  so  to  do,  it  is  a  mibscription  by 
himself,  and  he  is  bound  by  the  contract  as  effectually  as  if  he  had 
not  inserted  the  words  "  in  behalf  of^"  &c,  which  he  had  no 
authority  to  insert  If  he  had  signed  his  master's  name  only, 
without  authority  to  do  so,  it  would  be  difficult  to  subject  him 
on  an  instrument  signed  in  the  name  of  another;  but  it  would  be 
fraud  for  which  he  would  be  liable.  2  BoL  Bep.,  270 ;  8  Bur., 

r*3701  ^* '  ^  ^^'^  127;  ♦  1  Pr.  in  Can.,  128.    The  statute  rf 
•  this  state  has  introduced  a  new  rule ;  it  renders  the  pa^ 

because  the  serrant  was  acting  within  the  general  scope  of  his  authority,  and  the 
public  cannot  be  supposed  to  be  oog;nizant  of  anj  private  conversation  betweea  Um 
master  and  servant  But  if  the  owner  of  a  horse,  not  being  a  dealer,  were  to  send 
a  stranger  to  a  (kir,  with  express  directions  not  to  warmnt  the  horse,  and  the  sCfta- 
ger  acted  contrary  to  his  orders,  the  purehaser  ootdd  only  have  reooorse  to  tiM 
person  who  actually  sold  the  horse,  and  the  owner  would  not  be  liable  on  Uis 
warranty,  because  the  servant  was  not  acting  within  the  scope  of  his  authority. 
Chit  on  Gon.,  816;  East  India  Company  v.  Hensley,  1  Esp.  Rep.,  Ill;  IS  East, 
407.  A  servant,  sent  to  deliver  a  horse  prevfonsly  sold,  has  no  authority  to  war- 
rant Woodin  V.  Barford,  2  G.  4e  M.,  391.  And  if  a  servant,  wiA  orden  to  take  a 
horse  with  a  warranty,  previously  purchased  by  a  master,  take  him  without  ihsra 
is  no  binding  delivery  to  the  master.  Jordan  «.  Norton,  4  Mee.  ft  Wels.,  156.  It 
has  been  held  that  a  power  to  sell  implies  a  power  to  wamot  SkiBner  tr.  Ounn,  9 
Porter,  305;  Gahies  v.  McEinley,  1  Ala.  Bep.,  446. 
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ent  and  master  liable  to  fdlflll  all  contracts  made  by  tbdr  ser- 
vants, while  under  tbeir  cftre  and  government,  although  these 
contracts  were  made  in  the  name  of  the  child  or  servant,  and  on 
acconnt  of  their  own  business,  provided  the  parent  or  master 
permitted  the  child  or  servant  so  to  contract  B  j  servants  under 
the  care  of  a  master,  I  presume  no  others  are  meant  but  appren- 
tices. Contracts  by  persons  living  as  servants  under  age,  though 
not  bound  by  indenture,  probably  fall  within  this  statute.  S.  0. 
of  Errors,  June,  1800;  Statute,  487. 


♦  CHAPTER  VL  [♦872] 

Of  thb  Mastsb  and  Ssbvant,  both  bsenq  liable  fob  thx  inju- 

BIX3  OOMlCnTED  BT  THB  SbBVAJNT  PBBSONALLT — AND  THX  CaSB 
OF  PbBSOKS  SUFFBBINO  BT  THB  NeGLIOBNCB  OF  THB  SbBVAMT. 

Of  THB  Sbbvabt^s  LiABnjTT  TO  HIS  Mastbb. 

m 

Thb  servant,  together  with  the  master,  is  liable  to  the  person 
injured,  by  a  wrongful  act,  committed  by  him  and  his  master,  or 
by  his  master's  command.  If  the  servant,  in  performance  of  his 
mastei^s  business,  willfully  commit  an  injury,  both  master  and 
servant  are  liable;  unless  the  late  decisions  in  England  should 
be  considered  as  well  founded.  So,  too,  when  an  injury  is  sus- 
tained by  the  negligence,  ignorance,  or  want  of  skill  in  the  ser- 
vant^ both  master  and  servant  are  liable ;  unless  this  negligence, 
Ac,  amount  to  a  violation  of  a  contract  betwixt  the  master  and 
servant,  and  the  person  injured.  6  Term  Bep.,  411 ;  Stra.,  108 ; 
1  Wils.,  228.  In  the  case  of  the  apprentice  of  the  tailor,  who 
injures  a  garment  by  undertaking  to  cut  it  out,  this  is  a  violation 
of  an  implied  contract  by  the  master ;  and  the  apprentice  would 
not  be  liable,  though  the  master  would  be.  Cowp.,  406 ;  1  BL, 
481.  (1) 

(1)  See  note  to  page  362  (marg.);  SI7  v.  Kdgelej,  6  Esp.  N.  P.  Oaft,  6;  Wright  t. 
Wiloos,  19  Wend.,  346.    One  principle  laid  down  in  the  text  maj  well  he  douhted ; 
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An  officer,  employed  by  a  public  body,  to  collect  taxes,  or 
rates,  or  customs,  or  duties,  kc,  reoeives  money  so  collected, 
more  than  he  ought,  by  mistake,  and  pays  the  money  to  his 
employer :  he  is  not  liable  in  an  indebiUiiua  assumpsit ;  but  if  he 
had  it  in  his  possession,  he  would  have  been  liable.  Cowp.,  182 ; 
1  Mod.,  209. 

The  servant  is  always  liable  to  his  master  for  a  violation  of 
r^ontn  ^^  duty,  whereby  the  master  is  injured.  (1)  A  servant 
*  by  law,  is  bound  to  perform'  the  business  of  his  mas* 
ter,  with  diligence  and  fidelity ;  and  i^  through  a  defect  of  these^ 
his  master  is  injured,  he  is  liable  to  his  master ;  but  never  for 
want  of  skill,  or  strength.  Disobedience  of  orders  lays  no  foun- 
dation for  an  action  by  the  master,  unless  followed  with  real 
injury.  Impudent,  impertinent  language  is  no  foundation  for 
an  action.  10  Mod.,  109 ;  2  Wils.,  225. 

This  doctrine  may  be  exemplified  in  the  case  of  the  attorney, 
who  manages  his  client's  cause  with  diligence;  but  through 
ignorance,  does  his  client  an  essential  injury.  No  action  can  be 
maintained  against  him,  by  his  client;  but  if  be  bad  left  his 
client's  cause,  when  called  for,  and  amused  himself  with  hunting, 
or  fishing,  instead  of  attending  his  business  in  court,  and  his 
client's  cause  had  suffered  on  this  account^  he  would  have  been 
liable.  8  Bur.,  864. 

Again,  a  servant  employed  in  transporting  his  master'lB  goods, 
is  robbed;  if  this  robbery  could  not  be  guarded  against^  by  any 
ordinary  prudence,  the  master  has  no  action  against  the  servant: 

that  is,  if  the  eenrant)  in  the  performance  of  his  master^s  bosinesa,  mUfuUy  oommits 
an  iiyurj,  both  master  and  servant  are  liable.  The  doctrine  of  M^Manus  v.  Cricket^ 
1  £aat,  106,  is  directly  opposed  to  this,  and  that  case  has  since  been  reoogniaed  as 
•athoiity  by  the  courts  of  New  York  and  Massachusetts.  Foster  «.  Bsaex  Bank;  IT 
Mass.  R.,  608 ;  Wright  v.  Wilcox,  ab  aupra. 

Master  and' servant  are  not  jointly  liable  on  the  case  for  an  injury,  oocasioDed  by 
negligence  of  the  servant,  while  driving  the  horses  and  carriage  of  his  master  in 
his  absence.  Parsons  «.  Windiell,  6  Gush^  693. 

(1)  A  servant  using  his  master's  property,  in  the  perfermanoe  of  his  duty,  in  a 
reasonable  manner,  and  with  oommon  prudenoe,  is  not  liable  for  any  injury  hap- 
pening to  it  while  in  his  use,  although  he  may  not  be  able  to  show  any  apodal 
direction  from  his  master  to  use  it  at  that  particular  time.  Hathaway  «.  Smith,  % 
Tyl  Bep.,  34a 
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but,  if  the  servant  had  exposed  these  articles  in  an  unsafe  place, 
and  they  were  stolen,  there  would  have  been  a  want  of  fidelity. 
8  Bar.,  664;  10  Mod.,  109.  So,  where  the  master  has  suffered 
injury,  by  the  misconduct  of  the  servant  to  others,  by  being 
obliged  to  answer  in  damages  for  such  misconduct,  provided  the 
master  was  not  in  some  way  accessory  to  it ;  as,  if  the  master 
be  sued  on  account  of  his  servant's  having  beat  his  neighbor's 
cattle  unreasonably ;  if  this  were  done  by  his  master's  command, 
the  master  can  have  no '  action.  2  Stra.,  1088 ;  8  T.  Bep.,  186. 
But  if  this  were  done  in  the  pursuit  of  his  master's  business, 
though  against  the  will  of  the  master,  the  master  would  be  com- 
pelled to  pay  damages,  and  the  servant  would  be  liable  to  the 
master.  (1) 


(1)  So  in  the  case  of  principal  and  agent  The  agent  is  at  all  times  Hable  to  be 
called  to  aoooont  for  the  manner  in  which  he  has  transacted  his  prindpal's  business, ' 
thooc^  he  is  not  liable  for  not  aooounting  until  demand.  Sally  «.  Copps,  I  Ala.  Bep., 
121.  A  demand  on  an  agent  for  an  account  of  the  proceeds  of  goods  sold  by  him, 
should  be  made  at  his  residence,  and  sufficient  opportunity  given  him  for  payment 
Hail  t.  Pecks,  10  Vt  Bep.,  474.  But  no  demand  is  neoessary  where  the  agent 
denies  his  agen<7.  Tillotson  v.  M'Crillis,  11  Vt  Bep.,  477. 
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[♦874]  ♦  CHAPTER  VH, 

Or  THs  Mabtkb'b  Right  to  Chastisx  «is  Sbbyakt.  Ov  ths 
Mastbb's  Rxoht  ov  AcnoK  von  EnncufG  away  his  Ssbyajo^ 
OB  Taking  him  bt  Foboe.    Of  hib  Acnov  fob  Beating  his 

SeBYANT,  FEB    QUOD    BEByiTITJK    AMISIT.      Of   THE    MaSTEB's 

Right  of  AcnoN  against  the  Sebyant  when  he  has  been 
Enticed  away.    Of  the  Masteb's  AcnoN  on  the  Coyb* 

NANTS    IN  AN    InDBNTTTBE,  OB    FOB    THE   PENALTY,  WHEN  A 

Penalty  is  anneidbd.  Of  the  Right  of  Master  and 
Sebyant  to  Justify  a  Baiteby  in  Defense  of  Ea€H 
Othse. 

The  master  has  a  right  to  giYe  moderate  corporal  correction  to 
his  serYant  for  disobedience  to  his  lawful  commands,  negligence 
in  his  business,  or  for  insolent  behaYior.  This,  howeYer,  is  con- 
fined to  apprentices  and  menial  seirants,  who  are  members  of 
his  family ;  and  not,  indeed,  to  all  such,  if  of  full  age,  as  hired 
men  of  full  age;  but  only  while  the  master  stands  in'loco parens 
tisj  then  such  authority  may  be  exercised :  he  has  full  authority 
OYCT  all  slaYCS,  apprentices,  and  others  liYing  with  him,  who  are 
subject  to  the  control  of  a  parent  or  guardian.  If  other  senrants 
be  thus  corrected,  they  may  leaYe  the  master's  serYice.  It  is  said 
the  master's  wife  cannot  correct  a  senrant :  this,  I  apprehend,  is 
to  be  understood  with  some  qualifications.  K  the  person  who 
Uycs  with  another  in  character  of  a  serYant  to  him,  is  of  tender 
years,  the  principal  care  of  such  senrant  is  commonly  dcYolYed 
on  the  wife:  the  chastisement  of  such  person  belongs  to  her  in 
a  special  manner ;  without  such  power  she  could  ncYcr  dischai^ge 
P^Q,^--|the  duties  incumbent* on  her  in  educating  the  child.  1 
*•  •'Sid.,  125;  Or.  Car.,  197;  1  Vent.,  70;  8  Mod.,  120;  3 
Bur.,  566 ;  1  BL,  428.  This  right  of  correction  is  personal,  and 
cannot  be  delegated  to  any  one.  (1)    A  schoolmaster,  in  his  own 


(I)  The  early  authorities  (dearly  suaUin  the  principle  of  the  tezt»  that  the  matter 
may  moderately  correct  his  senrant  for  negligence  or  misbehavior.  1  BL  Com.,  4M; 
1  Hawk.  P.  0.,  b.  1,  cL  29,  sec.  6.    But  this  power  does  not  grow  out  of  the  oon- 
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rights  and  not  bj  delegation,  poflsesses  this  power.  9  Co.,  76 ;  1 
lid.  Baym.,  810;  Stra.,  958;  Cro.  Jaa,  680.  A  master  cannot 
justify  a  wounding  of  the  servant  This  term,  as  used  in  our 
books,  must,  I  think,  be  such  a  wounding  as  furnishes  evidence 
that  the  master  acted  maJo  antmoj  whidi  will  subject  him  to 
damages ;  for  some  wounding,  aocordi/ig  to  the  common  accepta- 
tion of  the  word,  might  arise  from  very  reasonable  correction : 
and  although,  in  pleading,  it  will  be  difficult  to  spread  upon 
record  the  nature  of  the  wounding,  the  master,  if  sued,  must 
plead  not  guilty.  Yet^  I  apprehend,  the  jury  are  not  warranted 
to  find  him  guilty  for  any  the  least  wounding,  provided  they  find 
the  ocHTection  to  have  been  giyen  with  a  right  temper  of  heart 
It  must  be  so  disproportioned  to  the  offense  as  to  furnish  evidence 
of  the  malus  animus.  8  Mod.,  120,  218,  880 ;  1  Sid.,  177 ;  9  Ca 
litt,  76 ;  Cro.  Jaa,  866 ;  Ld.  Baynu,  860.  A  master,  in  chas- 
tising a  servant)  kills  him ;  yet  the  case  may  be  so  circumstanced 
that  it  would  be  excusable  homicide ;  he  might  have  chastised  in 
great  moderation,  without  passion,  and  with  a  proper  instrument ; 
yet)  by  means  of  some  unforeseen  accident,  which  no  hviman 
prudence  could  guard  against,  death  might  ensue,  in  consequence 
of  the  chastisement  The  master  might  be  guUty  of  involuntary 
manslaughter,  under  the  influence  of  an  unjustifiable  passion, 
proYoked  by  the  behavior  of  the  servant;  he  may  have  pro- 
ceeded to  such  lengths  in  his  chastisement  as  to  have  occasioned 
his  death  without  any  premeditated  motive.  The  master  might 
be  guilty  of  murder,  where  death  ensued  in  consequence  of  chas- 
tisement; the  circumstances  attending  the  case  might  be  such 
that  they  would  furnish  *  conclusive  evidence  of  an  unso-  r^M>7lJ^ 
dal  heart,  a  temper  of  heart  totally  regardless  of  others,  ^  -* 
fiBitally  bent  on  mischief:  this  may  be  collected,  fi^uently,  from 
the  nature  of  the  offense  punished,  the  length  and  manner  of  the 
punishment)  and  the  weapons  used,  &c.  Bol.,  65 ;  1  Hawk.,  111. 


tract  of  hiring,  and  its  lawfulness  has  been  denied  bj  a  writer  of  eminent  authoritj, 
as  not  being  oonsonant  with  the  spirit  and  genius  of  the  contract  Tajlor^s  Ele- 
ments of  the  Civil  Law,  p.  413.  In  Pennsylvania  this  right  is  expressly  denied. 
OcMnmonwealth  v.  Baird,  1  Ashm.  Rep.,  267 ;  and  the  better  opinion  now  is  that  it 
cannot  be  extended  beyond  apprentices  and  menial  servants  under  age.  2  Kent's 
Com.,  261. 
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Whenever  a  servant  is  entioed  from  his  master's  service,  the 
master  is  entitled  to  his  action  of  trespass  on  the  case,  with  a  per 
quod.  If  a  servant  be  taken  awaj  from  his  service,  his  remedy 
is  trespass  vi  et  armisj  with  a  per  quod.  K  he  go  away  from  his 
master's  service,  and  be  retained  by  another  who  knows  the  fiict 
of  his  having  left  his  master's  service,  such  person,  so  retaining, 
is  liable  to  the  master  in  an  action  on  the  case.  Ld.  Baym.,  1116 ; 
Salk.,  88 ;  Gowp.,  56 ;  8  Salk.,  891 ;  2  East,  8, 13 ;  Esp.,  645.  (1) 

The  forcible  taking  away  of  a  servant  is  also  an  offense  pun- 
ishable by  information ;  it  is  a  breach  of  the  peace ;  but  enticing 
from  the  master's  service  is  only  a  civil  injury.  Ld.  Baym.,  1116. 

If  a  servant  be  beaten  by  a  stranger,  so  that  any  loss  of  service 
is  incurred  by  the  master,  the  master  is  entitled  to  his  action  of 
trespass,  and  with  a  per  quod.  He  is  not  to  recover  for  the  bat- 
tery itself;  the  damages  for  this  belong  to  the  servant:  but  for 
the  damages  to  himself,  occasioned  by  this  battery,  in  the  loss 
of  service,  this  doctrine  obtains  only  in  those  cases  where  the 
loss  of  service  must  fall  on  him ;  as  in  the  case  of  slaves,  appren- 
tices, and  his  children,  and  all  others  to  whom  he  stands  in  looo 
parentis;  but  not  for  a  disappointment  in  his  business,  as  where 
his  hired  servant  has  been  beaten ;  for  in  this  case  the  servant 
bears  the  loss,  and  is  not  entitled  to  wages  during  the  time  that 
he  is  disabled  by  battery.  Another  ground  of  recovery  in  such 
case  is,  the  expense  occasioned  the  master  by  the  battery,  when- 
ever  this  expense  fidls  upon  him ;  as  in  the  case  of  slaves,* 
^  ^  apprentices,  children,  &c.,  he  is  entitled  to  recover  for  it 
But  in  case  of  a  hired  servant,  the  servant  must,  ultimately,  be 
at  all  the  expense  himself;  and  such  expense  will  be  a  part  of 


(1)  Leward  v.  Basely,  1  Ld.  Baym.,  62;  1  Salk.  Bep.,  40V. 

To  maintain  an  action  for  enticing  away  a  seryant,  there  must  be  pfoof  of  *  aer- 
yioe  owing  to  the  plaintiff,  bj  virtue  of  an  agreement  on  the  part  of  the  aerrant 
himaelf,  or  of  aome  other  person  having  authority  to  bind  him  to  service.  Campbdl 
9.  Cooper,  34  N.  H.,  49.  To  induoe  a  servant  to  leave  his  master's  serrioe  when 
the  time  for  which  he  has  hired  himself  shall  expire,  although  he  had  previously  no 
intention  of  quitting  such  service,  is  not  the  subject  of  an  action.  Boston  Olass 
Manufactory  v.  Binney,  4  Pick.,  425.  The  hiring  of  a  person  of  fbll  age  by  the 
year  creates  the  relation  of  master  and  servant  between  the  parties,  and  vrill  enable 
the  employer  to  maintain  case,  against  one  who  imprisons  the  person  employed,  for 
the  loss  of  his  services.  Woodward  v.  Washburn,  2  Denio,  369. 
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ihe  damages,  wliich  belong  to  him.  If  the  beatiDg  be  such  aa 
occasions  no  loss  of  service,  the  master  is  not  entitled  to  recover 
anything.  10  Co.,  ISO ;  1  Sid.,  175 ;  Gro.  Jaa,  618 ;  2  BoL,  682. 

It  is  laid  down  in  all  the  books  that,  when  a  servant  is  so 
beaten  that  he  dies,  the  master  has  no  remedy;  for  the  civil 
injury  is  merged  in  the  felony.  On  what  principle  does  this 
doctrine  rest?  When  one  man  has  done  another  an  injury, 
because  it  is  of  such  a  nature  that  he  deserves  death,  surely  this 
is  not  a  reason  why  the  injured  person  shall  have  no  remedy. 
I  apprehend  that  the  figurative  language,  that  the  civil  injury  is 
meiiged  in  the  felony,  is  incorrect  The  real  ground  on  which 
this  doctrine  exists  is,  that  both  the  life  and  estate  of  a  felon  are 
forfeited.  An  action  would,  therefore,  be  fruitless.  If  this  be 
the  principle  which  governs  in  such  cases,  then,  in  this  country, 
and  those  States  where  there  is  no  such  forfeiture,  the  civil  injury 
is  not  merged. 

When  a  servant  leaves  his  master  by  enticement,  the  master 
has  his  remedy  against  the  servant,  as  well  as  against  the  enticer; 
and  is  entitled  to  recover  damages  against  either,  but  not  both. 
The  real  gist  of  the  action,  in  both  cases,  is  the  wrong ;  and 
where  damages  are  recovered  against  one  for  the  same  wrong, 
the  recovery  against  one  is  a  bar  to  a  suit  against  another,  whether 
there  has  been  satisfaction  or  not  S  Bur.,  1845 ;  1  Bl.  Bep.,  887 ; 
7  Bur.,  116;  Esp.,  819.  When  an  action  is  brought  upon  an 
indenture,  because  the  apprentice  left  his  master's  service,  and 
there  is  a  penalty  annexed  to  the  indenture,  the  action  may  be 
brought  for  the  penalty,  *  or  on  the  covenant  in  the  inden-  ^1^0,^^.-1 
ture.  If  the  action  be  brought  on  the  covenant,  the '-  ^ 
penalty  is  no  measure  of  damages ;  for  the  plaintiff  may  recoyer 
more  or  less  than  the  penalty ;  and,  in  such  case,  no  action  can 
be  sustained  for  the  penalty.  But  if  the  action  be  brought  upon 
the  penalty,  that  penalty  is  to  be  recovered ;  and  no  action  can 
be  sustained  on  the  covenant 

The  master  and  servant,  by  reason  of  their  relation  to  each 
other,  may  justify  certain  acts,  which  others  cannot  do.  Thus, 
a  master  may  assist  his  servant  to  carry  on  a  lawsuit,  which 
could  not  be  done  by  another,  without  incurring  the  crime  of 
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maintenanoe.  So,  too,  ihe  servant  can  jostifj  a  battery  in  &vor 
of  his  master ;  that  is,  may  do  eyerything  in  his  master's  defense 
that  his  master  might  do  in  his  own.  Whether  a  master  can  thus 
justify  a  battery  in  defense  of  his  servant,  seems  to  be  an  nnset> 
tied  question.  The  authorities  on  this  subject  are  directly 
opposed  to  each  othei;  The  better  opinion,  I  believe  to  be,  that 
this  right  is  redprocaL  It  is  the  servant's  duty  to  defend  his 
master;  and  it  is  the  master's  interest  to  defend  his  servant 
That  property  which  the  master  has  in  the  servant,  may  be  as 
valuable  to  him  as  his  goods  and  chattels;  and,  surely,  if  any 
one,  by  violence,  should  attempt  to  take  them  from  the  possession 
of  the  owner,  he  may  defend  them  by  committing  a  battery.  2 
BoL,  1151,  540;  1  BL,  429;  Ld.  B^ym.,  62;  Salic,  407.  (1) 


(1)  That  the  sennint  may  Justify  a  battery  in  defense  of  his  master,  the  books  do 
not  admit  of  the  slightest  doubt;  but  it  may  be  questioned  whether  the  master  may 
do  the  tame  thing  in  defense  of  his  servant.  In  Leward  •.  Basely,  Ld.  BayuL,  62, 
the  «Ottrt  held  that  he  oould  not^  on  the  ground  that  the  master  had  hia  remedy  for 
the  battery  of  the  servant  in  an  action  per  quod:  the  weight  of  argument,  however, 
Is  on  the  other  side.  1  BL  Com.,  429;  1  Hawk.  P.  C,  b.  1,  ch.  60.  In  Louisiana, 
it  is  providod  by  statute  that  a  master  may  justify  an  assault  in  &vor  of  his  servani^ 
and  the  servant  in  fitvor  of  his  master.  Civil  Code,  Ia,,  art  169. 
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♦CHAPTER  L  [Wd] 

OV  THE  PrINCIPLBS  WHICH  60TBBN  IN  DsCRBKIKO  ▲  SPaOFIC  PbB- 
FOBMAKCB  OF  OONTlULCrB.     WhEN  ▲  COUBT  OF  ChANGBBT  Willi 

Dbcrxb  a  Spibcific  Pkbfosmakcb. 

OuB  books  which  report  the  dedsioDS  of  courts  of  ohanoeiy,  and 
many  excellent  elementary  treatises  respecting  the  power  which 
they  exercise,  have  disclosed  to  oar  view  a  noble  system  of  juris- 
prudence ;  the  absence  of  which  would  render  the  science  of  law 
dry  and  barren  indeed  The  object  of  this  treatise,  is,  to  point 
oat  the  principles  which  govern  courts  of  chancery,  in  that  vast 
variety  of  subjects  over  which  they  exercise  judicial  authority. 
This  cannot  be  done,  without,  in  some  considerable  degree,  ex- 
plaining those  subjects  over  which  they  exercise  that  power. 
But  as  a  full  explanation  of  these  subjects  is  not  intended,  they 
will  be  no  further  considered,  than  is  necessary  to  point  out  the 
particular  ground  on  which  they  exercise  a  power  over  them. 
A  fuller  explanation  of  the  law  respecting  those  subjects,  with 
which  courts  of  chancery  are  conversant,  will  be  found  in  a  sub- 
sequent volume,  if  my  health  be  spared.  Much  has  been  said 
respecting  the  difference  betwixt  a  court  of  law  and  a  court  of 
chancery.  That  there  is  a  difference,  in  a  great  variety  of  par- 
ticulars, is  most  clear;  but  I  have  not  seen  such  an  explanation 
of  the  difference,  as  is  satisfactory  to  my  mind. 

*  Lord  Kaims  supposes  the  principal  difference  consists  r#ooAi 
in  this :  that  it  is  the  province  of  a  court  of  equity  to 
abate  the  rigor  of  tumwura  jus ;  and,  secondly,  that  a  court  of 
equity  decides  according  to  the  spirit  of  the  law,  and  not  as  a 
court  of  law,  according  to  the  letter.  Nothing  can  be  more  incor- 
rect than  such  an  opinion.    A  court  of  chancery  lays  no  claim 
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to  a  power  to  dispense  with  the  law  of  the  land,  or,  in  anj  mea- 
sure, to  abate  its  rigor;  although  it  is  true,  that,  in  particular 
cases,  the  rules  of  law  operate  inequitably,  and  may  be  said  to 
work  extreme  hardship ;  yet,  in  such  cases,  if  it  appears,  upon  a 
fiiir  construction,  that  such  instances  are  within  the  rule  of  law, 
it  is  impossible  for  a  court  of  equity  to  afford  any  relief;  it  being 
clear  that  equity  cannot  control  the  law.  As  to  the  second,  a 
court  of  chancery  is  as  much  bound  as  a  court  of  law,  and  no 
more,  to  decide  according  to  the  spirit  of  the  law.  It  is  a  maxim 
of  the  common  law,  that  the  rule  of  construction  is  the  same  in 
both  courts. 

By  others  it  is  said,  that  frauds,  accidents,  and  trusts,  are  pecu- 
liarly cognizable  in  equity.  This  conveys  to  the  mind  no  defi- 
nite idea,  unless  it  is  intended  thereby  to  teach  us  this  doctrine, 
that  they  belong  exclusively  to  courts  of  equity ;  which  is  not 
correct ;  for  many  frauds  are  cognizable  in  courts  of  law.  When- 
ever a  compensation  in  damages  is  sought  for  fraud,  it  is  by 
action  at  law :  and,  in  case  of  fraud  in  obtaining  a  devise,  a  court 
of  law  has  exclusive  jurisdiction.  Many  accidents  are  also  reme- 
died in  a  court  of  law ;  as  where  a  deed,  or  other  instrument  in 
writing,  is  lost  by  time  and  accident  So  mistakes  in  settlement, 
are  also  rectified  by  an  action  at  law,  pointing  out  the  mistake ; 
and  the  remedy  is  at  law,  when  a  contingency  happens,  render- 
ing the  performance  of  a  condition  impossibla  Trusts  are  not 
exclusively  remedied  in  a  court  of  equity.  In  the  case  of  bail- 
ment, the  remedy  is  at  law.  So,  too,  in  an  action  for  money 
r*^ft11  *^^  ^^^  received,  such  trust  is  cognizable  by  a  court 
^  of  law. 

Others  have  said,  that  courts  of  chancery  are  not  bound  by 
precedents.  Whatever  looseness  there  might  formerly  have  been 
in  these  respects,  the  chancellors  now  feel  themselves  as  much 
bound  by  precedents,  even  by  those  which,  in  their  minds,  are 
objectionable,  as  the  judges  of  a  court  of  law  do.  A  court  of 
chancery  differs  from  a  court  of  law,  in  these  respects,  by  means 
whereof  they  take  cognizance  of  controversies,  viz.,  in  granting 
specific  relief, — ^in  the  mode  of  trial,  and  in  the  mode  of  proof, — 
and  in  having  a  concurrent  jurisdiction,  in  cases  of  trusts,  with  a 
court  of  law, — and  over  some  cases,  which  cannot  be  referred  to 
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the  head  of  specific  relief,  beeauae  the  relief  given  is  the  same  as 
is  given  in  a  court  of  law.  It  is  true,  the  mode  of  trial  in  acourt 
of  chancery,  is  different  from  that  in  a  court  of  law ;  but,  bj  this 
means,  their  j  orisdiction  is  neither  increased  nor  diminished.  On 
this  head,  nothing  need  be  said,  as  it  does  not  respect  the  present 
inquiry. 

A  court  of  chancery,  in  the  exercise  of  its  power  of  granting 
specific  relief  will  decree  the  performance  of  an  executory  agree* 
ment;  and  will  also  decree  the  delivering  up  of  securities,  deeds, 
and  written  instruments,  that  are  wrongfully  detained ;  and  will 
grant  injunctions  to  prevent  injuries ;  and  will  rescind  contracts, 
which  ought  not  to  be  enforced ;  and,  in  the  exercise  of  their 
power  over  testimony,  different  from  a  court  of  law,  will  compel 
a  party,  under  oath,  to  disclose  such  &cts  as  may  affect  the 
rights  of  his  opponent,  which  rest  in  his  private  knowledge  only ; 
and  will  order  books,  and  other  written  documents,  to  be  pro- 
duced, which  a  court  of  law  will  not  do.  In  the  exercise  of  their 
power  over  trusts,  they  will  compel  a  trustee  to  fulfill  his  trust,  in 
all  cases  where  the  trustee  was  intrusted  to  do  a  collateral  act, 
and  in  some  *  though  not  in  all  cases,  where  the  thing  r«A»o-| 
to  be  done,  was  the  payment  of  money.  ^        -^ 

In  the  exercise  of  these  several  powers,  there  are  certain  max- 
ims which  govern  their  conduct ;  which  are  as  follows : 

Chancery  does  not  interfere,  when  there  is  an  adequate  rem- 
edy at  law.  Whoever  asks  for  equity,  must  do  equity.  When 
chancery  decrees  a  specific  performance  of  a  contract,  it  orders, 
also,  the  applicant  to  do  that  which  he  was  bound  to  do.  When 
chancery  rescinds  a  contract,  all  parties  are  restored  to  the  situa- 
tion in  which  they  were  before  the  contract  was  entered  into. 
Chancery  never  decrees  the  execution  of  a  contract,  where  there 
has  not  been  the  utmost  &imeas ;  nor  where  it  was  not  originally 
mutual ;  nor  in  £Bivor  of  a  mere  volunteer.  Once  a  mortgage, 
always  a  mortgage.  What  is  agreed  to  be  done,  is  considered 
in  chancery  as  done.  Whenever  one  person  takes  an  undue 
advantage  of  the  situation  of  another  person,  and  by  this  means 
obtains  a  bargain  beneficial  to  himself,  and  injurious  to  the  other 
man,  chancery  will  relieve  against  such  contracts.  In  the  exer- 
cise of  granting  specific  relief  chancery  decrees  a  specific  per- 
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fiyrmatioe  of  many  contracts ;  and  if  tbe  promisor,  obligor,  or  cot-- 
enantor,  fisdl  to  fulfill  hid  contract,  the  remedy  at  law  is  a  com- 
pensation in  damages,  for  a  breach ^f  the  contract:  bat  equity 
orders  the  contract  to  be  performed,  in  the  terms  of  it 

A  covenants  with  B,  to  sell  to  him  Blackacre  for  soch  a  sum, 
to  be  paid  by  sach  a  time,  &c. ;  and  A  refuses  to  fulfill  his  cot- 
eiiant ;  he  is  liable  in  an  action  on  this  covenant,  and  B  will 
recover  such  damages  as  he  has  sustained ;  and  upon  payment 
of  such  damages,  A  is  discharged  firom  all  other  claims  of  B,  by 
virtue  of  that  covenant,  either  in  law  or  equity.  But,  if  B  had 
chosen  so  to  have  done,  he  might  have  filed  a  Inll  in  chancery, 

r*<lft<n  P^*y^"8  ^^'  *  *  conveyance  by  A  to  B,  of  Blackacre ;  and 
*•  ^  thus  chancery  would  decree,  if  A  could  riot  show  any  sub- 
stantial reason  why  he  ought  not  To  enable  chancery  to  decree 
q>ecifically,  the  performance  of  a  contract,  it  is  a  general  rulOi 
that  such  contract  must  be  valid  at  law.  The  existence  of  a 
power  in  chancery,  to  give  effect  to  a  contract  disallowed  at  law, 
would  be  exalting  the  judicial  above  the  legislative  power,  in 
the  Yery  thing  in  which  the  appropriate  power  of  the  legislature 
is  concerned.  This  would  introduce  confasion  in  all  legal  pro- 
ceedings, and  utter  certainty,  as  to  what  the  final  result  of  any 
cause  would  be,  on  application  to  chancery. 

The  interposition  of  chancery  is  not,  then,  because  the  law 
cannot  afford  a  remedy,  in  such  case  to  B ;  for  it  certainly  could : 
the  reverse  is  the  truth ;  for  if  there  had  been  no  remedy  at  law, 
there  could  be  none  in  equity.  The  remedy  in  one  court,  is  very 
distinct  from  the  remedy  in  the  other ;  but  when  the  remedy  is 
had  in  either  court,  it  is  considered  as  a  full  remedy.  So  that 
there  cannot  be  a  remedy  in  both  courts,  though  it  may  be  had 
in  either.  It  is  sometimes  asked  how  is  this  consistent  with  the 
rule,  that  chancery  does  not  interpose  when  there  is  an  adequate 
remedy  at  law?  It  is  the  very  ground  on  which  chancery 
treads,  when  relief  is  granted ;  for  in  those  cases  where  chancery 
grants  relief  specifically,  it  is  because  a  sum  in  damages,  the  only 
remedy  afforded  by  a  court  of  law,  is  not  viewed  in  equity,  as  an 
adequate  remedy ;  and  whenever  equity  views  a  sum  of  money 
as  an  adequate  remedy,  it  refuses  relief;  and  for  this  reason, 
ordinarily,  a  court  of  chancery  does  not  decree  a  specific  per- 
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formance  of  a  contract  respecting  personal  property.  K  A  be 
boand  to  deliver  to  B  a  horse  bj  sach  a  timoi  and  then  rdnses, 
chaaceiy  will  not  decree  a  specific  performance ;  for  a  sum  in 
damages  is  considered  as  an  adequate  remedj.  In  a  concern  of 
r«<iAa.i  ^^^  nature,  where  the  *  money  recor^red  can  be  applied, 
^  -'if  the  owner  chooses,  to  purchase  articles  of  the  same 
quality,  which  will  be  equally  beneficial  as  the  article  promised ; 
as  if  A  hare  promised  to  deliver  to  B,  one  thousand  bushels 
of  wheat,  and  fails  $  the  damages  given  for  non-performance 
will  purchase  the  same  article  of  as  good  a  quality  as  that 
promised;  but  where  real  property  is  concerned,  the  case  is 
widely  different  It  is  often  a  matter  of  great  importance,  that 
the  purchaser  should  have  tiie  identical  thing  purchased  It  may 
be  a  dwelling  house,  when  no  other  could  be  had,  convenient  to 
his  plantation ;  it  may  be  the  only  tract  of  land  that  can  be  con- 
veniently purchased,  in  the  neighborhood  in  which  he  lives;  and 
may  be  not  only  a  matter  of  convenience  that  he  should  possess 
it,  but  essential  to  the  value  of  his  farm.  When  a  case  of  a 
personal  nature  occurs,  where  damages  are  not  an  adequate  rem- 
edy, chancery  will  grant  a  specific  remedy.  If  a  family  picture 
should  be  withheld  from  the  owner,  chancery  will  decree  specific 
relief;  for  damages,  in  such  case,  is  not  considered  an  adequate 
remedy.  If  injustice  will  be  done  in  consequence  of  refusing 
specific  relief,  chancery  will  not  refuse  it. 

A,  who  is  insolvent,  has  obtained  a  judgment  against  B ;  at 
the  same  time,  B  has  demands  against  A ;  and  if  he  should  pay 
to  A  the  judgment,  he  would  not  be  able  to  collect  his  demands 
of  A :  in  such  case  B  may  apply  to  chancery,  for  a  decree  to  set 
off  his  demands  against  A's,  so  that  justice  may  be  done ;  and 
thus  chancery  will  decree,  and  grant  specific  relief.  For  in  such 
case,  B's  remedy,  in  a  court  of  law,  would  not  be  effectual,  by 
reason  of  A's  insolvency.  By  the  set-off  in  equity,  justice  is 
done,  and  B  has  now  an  adequate  remedy. 

The  power  of  granting  specific  relief,  which  is  now  one  of  the 
most  prominent  features  of  that  noble  system  of  jurispru-  p»oj>^-| 
deuce,  which  prevails  in  a  court  of  chancery,  *  was  un-  ^  ■■ 
known  to  the  ancient  common  law  of  England ;  neither  was  it 
introduced  into  the  English  code  of  laws  by  any  statute,  but 
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gradoallj  grew  up  to  the  perfection  to  wliich  it  has  now  attained, 
onder  the  fostering  hand  of  those  great  men  who  have,  for  a 
suooession  of  ages,  presided  in  those  courts.  It  seems  to  have 
been  underwood,  at  a  very  early  period  of  English  history,  that 
when  a  person  supposed  that  jostioe  was  due  to  him  from  anodi- 
er,  and  he  could  not  obtain  it  by  the  ordinary  oouise  of  legal 
proceedings,  that  he  might  apply  to  the  king,  as  parens  jHUriae^ 
who  was  bound  to  see  that  justice  was  administered  to  his  sub- 
jects. As  it  was  impossible  for  the  king,  personally,  to  admin- 
ister justice  to  them,  amidst  all  his  numerous  avocations,  the 
necessary  consequence  of  his  elevated  station,  he  appointed  a 
chancellor,  to  whom,  was  committed  the  duty  of  hearing  the 
applications  of  the  king's  subjects,  for  that  justice  which  they 
claimed  as  their  due,  and  which  they  could  not  obtain  in  a  court 
of  law.  It  is  highly  probable  that  when  this  branch  of  the 
royal  prerogative  was  first  committed  to  the  chancellors,  when 
the  system  which  now  beautifies  and  strengthens  the  kingdom, 
was  in  its  infancy,  that  causes  were  determined  pro  arbUriojuiicis^ 
as  the  particular  justice  of  each  cause  seemed  to  require;  but 
with  little  regard  to  that  general  justice,  which  the  good  of  com- 
munity demands  should,  in  a  special  manner,  be  attended  to;  and 
this,  no  doubt,  gave  rise  to  the  opinion,  that  the  object  which 
was  especially  regarded  by  chancery  was,  to  abate  the  rigor  of 
summum  jus. 

Since  the  law  of  chancery  has  been  matured,  by  the  wisdom 
of  those  great  men,  who  from  age  to  age,  have  held  the  office  of 
chancellor,  there  is  no  room  for  such  observations :  precedents 
r*^ftAi  ^^^^  ^^  same  binding  force  in  a  court  of  chancery,  as  in 
*■  •'a  court  of  law.  In  the  time  *  of  Edward  IV,  this  power 
of  granting  specific  relief^  first  began  to  be  exercised  by  a  court 
of  chancery;  and  has  been  continued  from  that  time  to  thi&  It 
was  resisted  by  the  court  of  king's  bench  for  a  considerable  time, 
but  chancery  triumphed;  and  ever  since  the  reign  of  James  I, 
has  remained  undisturbed. 

Tbe  general  rule  is,  that  when  damages  are  recoverable  at  law, 
for  the  breach  of  a  contract  respecting  real  property,  chancery 
will  decree  a  specific  performance  of  such  contract ;  but  this  is  not 
a  universal  rule;  for  there  are  cases  where  a  recovery  of  dama- 
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ges  may  be  had  at  law,  where  a  court  of  equity  will  not  decree 
a  specific  execution  of  the  contract  It  is  discretionarj  with 
them,  whether  thej  grant  such  relief  or  not  It  is  a  sound 
discretion,  by  which  they  are  governed  They  do  not  refuse  to 
grant  such  relief  from  whim  or  caprice,  merely  because  they  will 
not;  but  when  it  appears  to  them,  that  it  will  not  subserve  the 
cause  of  justice  to  grant  such  relief  they  leave  the  party  to  his 
remedy  at  law.  Whenever  the  bargain  appears  to  be  a  hard 
bargain,  bordering  on  oppression,  and  where  there  is  a  want  of 
the  most  perfect  fairness,  or  any  concealment  of  any  fact,  which 
it  would  have  been  ingenuous  to  have  disclosed,  or  if  any  advan- 
tage has  been  taken  of  superior  skill  in  any  science,  by  means 
whereof  a  beneficial  bargain  has  been  obtained ;  a  court  of  equity 
will  refuse  to  decree  a  specific  performance,  although  the  bargain 
18  not  so  corrupt  as  to  induce  them  to  rescind  it;  but  they  leave 
the  party  to  his  remedy  of  law,  without  affording  him  any  coun- 
tenance from  a  court  of  equity :  much  more  will  they  refuse  to 
decree  a  specific  performance  of  such  a  contract  as  may  be 
rescinded,  or  relieved  against,  either  at  law  or  equity.  So,  too,  a 
court  of  equity  will  not  decree  the  performance  of  a  voluntary 
covenant  in  &vor  of  a  volunteer ;  for  although  damages  are  r-^oQr\ 
recoverable  in  such  a*  case  they  would  be  only  nominal;  ^  ^ 
a  specific  performance,  if  decreed,  in  point  of  value,  would 
exceed  the  damages  to  which  the  covenantee  was  entitled:  it 
would  be  the  whole  value  of  the  thing  covenanted  to  be  done ; 
whereas,  for  a  breach  of  said  covenant,  the  covenantee  was 
entitled  to  nothing  more  than  nominal  damages:  to  enforce  a 
specific  performance  of  such  covenant,  would  be  to  afford  a 
remedy,  more  than  adequate.  So,  also,  where  A  has  contracted 
to  convey  real  property  to  B ;  if  he  refuses,  he  is  liable  in  dama- 
ges to  B :  or  he  will  be  ordered  by  a  court  of  chancery  to  convey 
as  he  agreed  to  do.  Yet,  if  C  have  purchased  of  A,  the  things 
agreed  to  be  conveyed  to  B,  without  notice  of  that  agreement, 
no  decree  will  pass  against  C,  the  bona  fide  purchaser;  and  B 
will  be  driven  to  his  action  at  law,  as  his  best  remedy.  By  this, 
it  is  not  meant  to  convey  the  idea,  that  equity  will  not  decree 
that  A  convey,  by  a  good  title  to  B,  as  he  agreed  to  do ;  but  this 
will  not  afford  to  B,  a  specific  remedy,  if  C  refuse  to  reconvey  to 
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A ;  f<Nr  klthoQgh  it  may  be  impoaBiUe  for  A  to  indooe  C  to  oon- 
vey  the  title,  either  to  him  or  to  B,  yet,  this  does  not  take  fitMA 
a  court  of  equity,  the  power  to  decree  that  he  do  ao  conyey. 
For,  whenever  the  impoasibility  of  doing  a  certain  act^  is  created 
by  the  act  of  him  who  agreed  to  do  it,  chancery  will  decree  the 
thing  to  be  done ;  and  if  it  shall  remain  impossible  to  be  done  by 
him,  as  in  the  case  put,  where  A  cannot  prevail  upon.  0  to  part 
with  the  thing  conveyed  to  him,  whatever  it  may  be,  house  ot 
lands ;  in  this  case  the  decree  is  enforced,  by  setting  a  penalty  on 
A,  if  he  does  not  convey,  as  ordered  by  the  decree.  So  that  the 
event  will  be,  that  B  is  entitled  to  the  penalty,  thou^  he  cannot 
have  the  house  or  land.  This  penalty  he  can  recover,  which  is 
in  nature  of  damages,  for  the  breach  of  the  covenant  This  is  a 
perfectly  reasonable  exercise  of  power;  for,  if  A  will  by  his 
r«Qfifii  ^^^  ^^  render  it  impossible  *  for  him  to  perform  ha 
'-  ^  own  contract,  he  is  not  entitlod  to  any  peculiar  indul- 
gence; chancery  may  decree  that  he  shall  perform  it,  and  it  may 
become  possible;  for  he  may  find  it  for  his  interest  to  procure 
the  title  from  C,  which  in  such  case  he  will  do,  rath'er  than  to 
pay  the  penalty ;  and  if  he  cannot,  the  penalty  set  by  the  oour^ 
will  be  reasonable :  nothing  will  be  done  by  way  of  punishment; 
the  penalty  will  be  such  as  will  secure  to  B,  ample,  but  not  vin- 
dictive damages;  and  is  always  subject  to  the  control  of  the 
court,  until  it  is  paid:  so  that  if  A,  after  the  penalty  is  incurred, 
should  procure  an  authentic  tide  of  that  which  he  was  decreed 
to  procure,  and  apply  to  chancery,  on  submitting  to  pay  such 
sum  in  damages,  as  it  was  reasonable  for  B  to  receive,  and  to 
give  such  title  to  B  as  he  was  ordered  to  give,  he  will  be 
released  from  the  penalty. 

In  the  exercise  of  this  power  we  see  no  difference,  in  principle, 
betwixt  courts  of  law  and  courts  of  chancery  but  what  consists 
in  the  different  remedies.  Is  the  contract  void  at  law,  so  that  no 
damages  could  be  recovered?  So  it  is  in  equity ;  so  that  there 
can  be  no  specific  performance  decreed.  It  is  an  invariable  rule 
in  ehancery,  that,  whenever  a  decree  for  the  specific  execution  of 
a  contract  is  obtained,  the  applicant  shall  be  enjoined  to  perform 
that  which  he,  by  the  contract,  was  bound  to  perform ;  for  the 
maxim  in  equity  is,  that  he  who  asks  for  equity  must  do  equity. 
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It  may  be  that  the  time  has  not  arrived  when  it  was  hia  duty  to 
peifonn  that  which  he  had  contracted  to  do :  in  that  case  he  will 
be  enjoined,  under  a  penalty,  to  perform  what  he.  was  bound  to 
do,  when  that  time  arrives. 

There  are  cases  where,  after  the  contract  was  entered  into,  a 
complete  performance  has,  by  reason  of  some  statute,  become 
illegal;  whilst  a  partial  performance  would  be  legal.  In  such  • 
case,  chancery  will  decree  a  partial  ♦  performance,  provi- 
ded  the  party  claiming  the  performance  desires  it ;  as  was  ^  -' 
the  c^kse  where  the  bishop  had  agreed  to  lease  the  church-lands 
for  seventy  years :  but,  before  the  time  had  arrived  when  the 
Tease  was  to  be  given,  a  statute  was  enacted  forbidding  the  bishops 
to  lease  the  church-lands  for  a  longer  period  than  forty  years. 
The  bargainee  then  applied  to  the  bishop  for  a  lease  of  the  land 
for  forty  years ;  and,  upon  the  bishop's  refusal  to  give  such  lease, 
applied  to  chancery  for  relief.  Chancery  decreed  against  the 
bishop  that  he  should  lease  said  lands  for  forty  years,  so  agreed 
to  be  leased.  It  is  apparent  that  no  injustice  was  done,  if  the 
bargainee  was  willing  to  receive  a  lease  for  forty  years,  instead 
of  seventy  years.  The  bishop  could  have  no  ground  for  corn- 
plaint;  for  it  was  certain  that  he  had  agreed  to  lease  the  land  for 
that  length  of  time ;  for  he  had  agreed  to  lease  it  for  a  longer 
time,  and  omne  majua  continet  ininas;  and  the  reason  why  the 
plaintiff  could  have  no  remedy  at  law  arose  only  from  a  technical 
difficulty.  If  the  suit  was  brought,  it  must  be  on  the  agreement ; 
and  on  that  there  could  not  be  a  recovery,  by  reason  of  the 
statute ;  and  the  evidence  that  the  bishop  could  lease  for  forty 
years  could  not  support  a  declaration  on  an  agreement  for  a  lease 
for  seventy  years. 

It  will  often  happen,  when  a  person  applies  for  relief  that  he 
is  not  entitled  to  obtain  it  unless  something  is  performed  on  his 
part  It  may  be  that  he  ought  to  pay  to  his  antagonist  a  sum  of 
money ;  and  the  controversy  respects  the  sum  which  ought  to  be 
paid.  In  such  case,  the  applicant  must  offer  to  pay  such  sum  as 
the  court  shall  order  to  be  paid ;  and  chancery  will  grant  him 
relief,  on  condition  that  he  pays  such  sum. 

Whenever  it  appears,  from  the  contract,  that  the  obligor  was 
to  have  hs  eleetion,  either  to  pay  a  sum  of  money,  or  to  perform 
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the  thing  agreed  to  be  done,  the  *  court  will  not  decree  a 
^  ^  specific  performance,  but  will  leave  the  party  to  bis 
remedy  at  law^  to  recover  the  money ;  for  a  suit  at  law,  in  such 
a  case,  is  an  adequate  remedy. 

A  contract  is  often  so  made  that  a  party  agrees  to  do  a  certain 
thing,  or  to  pay  a  sum  of  money.  If  it  can  be  discovered  that 
the  penalty  annexed  was  to  enforce  the  performance  of  the  con- 
tract, the  court  will  decree  a  specific  performance.  K  it  were  in 
nature  of  assessed  damages  betwixt  the  parties,  the  court  will  not 
decree  a  specific  performance ;  for  it  was  intended  that  the  pro- 
misor should  be  at  liberty  to  do  that  which  he  chose  to  do ;  and 
the  law  affords  an  appropriate  remedy,  viz.,  a  suit  to  recover  a 
sum  of  money  which  it  was  agreed  that  he  should  pay,  if  he  did 
not  perform  the  specific  act  agreed  to  be  done ;  and  whether  the 
non-fulfillment  of  the  contract  was  intended  as  a  penalty  to 
enforee  the  performance,  or  was  damages  assessed  betwixt  the 
parties,  is  to  be  learnt,  not  only  from  express  words,  but  also 
from  the  nature  of  the  transaction.  The  sum  to  be  paid  will 
often  fiimish  satisfactory  evidence  which  was  intended ;  as  if  A 
should  contract  with  B  that  he  would  not  sell  any  article  of 
grocery  in  the  village  of  E,  and  lays  himself  under  a  penalty 
of  one  thousand  eagles  if  he  do;  and  it  so  happens  that  he  sells 
six  gallons  of  brandy  in  the  village  of  E ;  it  is  easy  to  see  that 
this  sum  ought  not  to,  be  considered  as  assessed  damages,  but  a 
penalty  to  enforee  the  contract  On  the  other  hand,  if  A  had 
leased  to  B  thirty  acres  of  land,  some  of  which  was  plough  land, 
and  some  meadow,  at  the  rate  of  two  dollars  per  annum  for  each 
acre ;  and  if  B  should  plough  a  certain  &ur  acre  lot  of  the  thirty 
acres,  that  he  should  pay  two  dollars  and  fifty  cents  per  acre  for 
those  four  acres ;  in  this  case,  it  is  easy  to  see  that  the  fifty  cents 
per  acre  for  the  four  acres  was  in  nature  of  assessed  damages. 

*If  A  makes  an  agreement  with  B  to  sell  him  certain 
*-  -'  real  property,  if  the  terms  be  settled,  and  the  formal  part 
or  execution  only  remains  to  be  completed,  a  court  of  chancery 
considers  the  property  as  transferred  from  the  time  of  making 
the  contract,  even  if  some  aft;er  time  is  fixed  for  the  execution  of 
the  contract  The  vendor,  from  the  time  of  making  the  contract, 
is  viewed  as  a  trustee  to  the  vendee  of  the  land,  and  the  vendee 
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as  trustee  of  the  money  for  the  vendor ;  and  dianceiy  will  compel 
the  fulfillment  of  all  trusts.  From  this  doctrine,  some  important 
consequences  follow :  If  this  property,  so  contracted  to  be  con- 
veyed, should  be  destroyed  by  some  inevitable  accident,  as  was 
the  case  of  a  loss  of  real  property  in  the  island  of  Jamaica  by  an 
earthquake,  it  is  the  land  of  B.  So,  too,  if  A,  the  seller  die,  it 
is  the  land  of  B,  and  the  executor  of  A  is  entitled  to  the  pur- 
chase-money. If  B,  the  vendee,  die,  the  land,  so  agreed  to  be 
purchased,  de^nds  to  the  heir.  If  B  had  made  his  will,  and 
devised  all  his  real  property,  such  land  would  have  passed  to  the 
devisee,  by  the  terms  real  property.  So,  too,  where  there  are 
articles  of  agreement,  in  cases  of  marriage  settlements,  that  so 
much  money  shall  be  laid  out  in  the  purchase  of  land,  this 
money  is  considered  as  land ;  yet  the  person  who  is  entitled  to 
the  benefit  of  the  money  may,  at  his  election,  consider  it  as  per- 
sonal or  real  property,  and  may  bequeath  it  by  a  will  that  will 
pass  personal  property.  Money,  agreed  to  be  laid  out  in  land, 
is  subject  to  the  husband's  curtesy,  but  not  to  the  widow's  dower; 
which  mars  the  symmetry  of  the  law  upon  this  subject.  2  Pow., 
88,  112,  286,  248;  1  P.  Wma,  438;  8  ibid.,  224;  Pr.  in  Can., 
897;  1  Ver.,  588;  1  P.  Wms.,  61;  1  Atk.,  572;  2  P.  Wma, 
56,  79,  282,  68;  11  Mod.,  468;  8  P.  Wms.,  216;  1  ibid.,  710. 

If  a  contract  were  originally  mutual  and  equal,  chancery  will 
enforce  a  specific  execution  of  it,  although,  by  *  subsequent  p^fq^o-t 
events,  it  has  become  unequal :  as  where  A  received  of  B  ^  -' 
a  sum  of  money,  and  gave  to  him  an  annuity  therefor  during 
his,  A's,  life.  A  was  a  man  of  sound  health,  of  about  thirty 
years  of  age.  Within  one  month  after  the  receipt  of  the  money, 
A  died ;  so  that  B  lost  his  money ;  but  there  was  nothmg  unfiGdr 
in  the  contract :  it  was  equal,  when  made ;  but  became  unequal 
afterwards,  by  the  act  of  God.  By  the  contract,  B  was  to  pay 
the  money  by  installments ;  which  the  court  decreed  should  be 
done.  If  it  should  be  asked  upon  what  principle  chancery  inter- 
fered, as  there  was  nothing  but  money  to  be  recovered,  and  that 
might  be  recovered  by  a  suit  at  law,  the  answer  is  this:  that, 
although  it  is  a  maxim  in  a  court  of  equity  not  to  interfere 
where  there  is  an  adequate  remedy  at  law,  yet,  if  the  contract 
be  of  such  a  nature  as  it  would  be  proper  for  one  of  the  parties 
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to  apply  to  chanoery  for  specific  relief,  the  court  will  grant  relief 
to  the  other;  although  nothing  but  money  can  be  recovered  in 
any  court,  and  that  may  be  recovered  in  a  court  of  law :  As 
wh^re  A  enters  into  an  engagement  with  B  to  convey  to  him 
Blackacre ;  for  which  B  covenants  to  A  to  pay  to  him  two  thou- 
sand dollar&  In  this  case,  if  A  had  refused  to  convey  Blackacre 
to  B,  B  might  apply  to  chancery  for  a  decree  that  A  should 
convey  to  him  Blackacre,  according  to  the  agreement  Here  B 
had  the  privilege  of  seeking  specific  relief  So,  also,  A  is  per- 
mitted to  apply  to  chancery  for  a  decree  that  B  pay  to  him  two 
thousand  dollars,  according  to  the  agreement  So,  in  the  case  of 
the  annuity,  which  is  real  property,  B  might  have  applied  to 
chancery  if  A  had  refused  to  execute  the  conveyance  of  the 
annuity,  to  compel  him  to  do  it ;  and  B,  in  his  turn,  can  apply 
to  chancery  to  compel  A  to  pay  the  money.  2  Bro.  CSan.  Cau, 
415 ;  Pre:  in  Can.,  156 ;  2  Pow.,  132,  219. 

r*8981     *  '^^^  ^^"^^  ""^  ^""^  "^^  perjuries  requires  that  aU 
'-        -'contracts  respectmg  lands  should  be  in  writing;  and  yet 

we  often  find  a  court  of  chancery  decreeing  a  specific  execution 
of  a  parol  contract  respecting  lands.  When  any  person  applies 
for  the  specific  execution  of  a  parol  contract  respecting  lands,  if 
there  be  nothing  more  in  this  case  than  this ;  that  such  parol 
contract  exists  as  he  claims,  and  he  offers  to  prove  the  terms  of 
the  contract  by  the  witnesses  who  heard  it;  such  an  applicaticMi 
must  fail,  and  will  be  rejected  by  a  court  of  chancery.  It  is  not 
the  object  of  this  treatise  respecting  the  powers  of  a  court  of 
chancery  to  point  out  the  law  of  contracts,  any  ^rther  than  is 
necessary  to  show  in  what  cases  chancery  grants  relief  that  can- 
not be  had  at  law,  and  to  investigate  the  principle  on  which  this 
relief  is  granted.  On  a  review  of  the  decisions  where  appli- 
cations have  been  made  for  the  specific  execution  of  a  parol 
agreement  respecting  land,  it  seems  difficult  to  ascertain,  with 
precision,  the  governing  principle  in  many  cases,  arising  from 
what  appears  to  me  contradictory  decisions,  wholly  irreconcil- 
able. 

I^  is  said  chancery  will  so  mould  contracts  as  to  prevent  any 
fraud  being  successfully  practised;  and,  although  every  man 
may  refuse  to  fulfill  a  parol  engagement  respecting  lands,  if 
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nothing  more  than  this  privilege  be  claimed  by  the  promiaor, 
yet)  if  he  attempts  to  derive  to  himself  any  other  advantage 
from  such  promise  than  that  of  refusing  to  fulfill  his  contract,  it 
is  a  fraud  which  chancery  will  correct  by  compelling  him  to  a 
specific  performance  of  the  parol  contract.  As,  when  A  agreed 
with  B  to  lease  to  him  a  farm  of  land  for  twenty  years,  and,  as 
part  of  the  consideration  for  the  lease,  B  agreed  to  build  a  bam 
on  the  premises.  B  entered,  and  built  the  bam.  A  evaded 
giving  a  written  lease,  from  time  *  to  time.  At  length,  he  p^jQ^^-, 
refused  to  execute  a  lease ;  and  warned  B  to  leave  the  ^  -' 
premise&  B  filed  a  bill  to  compel  A  to  fulfill  his  promise.  In 
this  case  the  court  decreed  that  he  should  execute  a  lease,  as  he 
promised ;  for  he  had  not  barely  refused  to  fulfill  a  parol  pro- 
mise, which  he  might  have  done,  but  had  made  use  of  the 
privilege  afforded  him  by  the  statute  to  gain  to  himself  a  bam  built 
on  the  premises.  There  could  be  no  way  to  grant  specific  relief 
against  this  firaud,  but  by  decreeing  a  fulfillment  of  the  contract 
Fiom  this  case  we  should  conclude  that,  as  a  fraud  was  claimed 
to  have  been  practised,  and  fraud  cannot  be  proved  otherwise 
Hitttx  by  parol  testimony,  therefore  it  is  to  show  the  fraud  that 
the  parol  agreement  is  admissible  testimony ;  and,  being  proved, 
it  is  competent  to  a  court  of  chancery  to  grant  relief.  The  prin- 
ciple is  this :  Equity  will  not  permit  the  defendant  to  commit  a 
fraud,  by  pleading  that  a  contract  is  not  in  writing ;  and  there  is 
no  method  to  give  specific  relief  but  by  decreeing  the  parol  con- 
tract to  be  executed.  2  Ver.,  454, 456 ;  2  Stra.,  783 ;  1  Atk.,  12 ; 
Pre.  in  Can.,  619.  In  the  last  case,  much  money  was  expended 
in  repairing  the  premises.  2  Free.,  268.  Where  a  wall  was  built, 
the  defendant  was  not  allowed  to  avail  himself  of  the  statute ; 
for  it  would  be  a  fraud  to  suffer  him  to  take  the  benefit  of  an 
improvement  made  by  another.  If  this  were,  indeed,  the  prin- 
ciple, it  would  follow,  then,  if  money  were  expended  in  making 
repairs,  building  convenient  outhouses,  and  the  like,  relying  on 
the  parol  agreement,  although  it  was  no  part  of  a  parol  contract 
that  this  should  be  done,  that,  in  such  case,  the  defendant  could 
not  avail  himself  of  the  statute ;  for  it  would  be  a  fraud.  But 
Lord  Boslyk's  opinion,  in  the  case  of  Wells  r.  Stradling,  2  Ves., 
879,  was,  that  he  could  avail  himself  of  the  statute,  if  it  were  no 
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part  of  tbe  contract  that  it  sbould  be  8o  laid  oat    So,  also,  was 

r*8951  *^®  ^®^^^^  ^^  1  Vera.,  151.  *  If  these  cases  are  correct 
'-  ^  law,  the  principle  is  not  that  the  court  will  not  suffer  the 
defendant  to  commit  a  fraud,  by  taking  benefit  of  the  expendi- 
tures of  the  plaintiff;  for  this  fraud  is  as  effectually  perpetrated 
where  the  terms  of  the  contract  did  not  call  for  the  expenditure 
as  where  it  did.  But,  in  the  case  in  2  Free.,  268,  the  building 
of  the  wall  was  not  called  for  by  the  terms  of  the  contract;  and 
it  was  holden  that  the  defendant  could  not  shelter  himself  under 
the  statute.  This  case  is  directly  opposed  to  Lord  Bosltn's 
opinion  and  the  case  in  1  Yem.,  151. 

Again,  the  opinions  in  the  books  are  wholly  irreconcilable  on 
the  question  whether  the  payment  of  money,  on  the  footing  of  a 
parol  agreement,  takes  the  case  out  of  the  statute.  In  the  fol- 
lowing cases,  the  court  suffered  the  defendant  to  avaQ  himself  of 
the  statute,  notwithstanding  money  was  paid  in  performance 
of  an  agreement  by  parol.  Pre.  in  Can.,  560 ;  2  Eq.  Ga.  Abr^ 
46 ;  Lefroy,  22.  In  the  following  cases  it  was  holden  that  the 
payment  of  money,  on  the  footing  of  a  parol  agreement,  took 
the  case  out  of  the  statute :  1  Yem.,  472 ;  8  Atk.,  1 ;  4  Yes^ 
720. 

If  it  be  no  fraud  to  receive  another's  money,  on  the  footing  of 
a  parol  agreement,  and  then  to  refuse  the  fulfillment  of  that 
agreement,  then  the  cases  in  Pre.  in  Can.,  Eq.  Ca.  Abr.,  and 
Lefroy,  are  correct ;  if  the  governing  principle  of  the  interference 
of  chancery  were  to  prevent  fraud.  But  if  it  be  a  fraud  so  to 
do,  then  they  are  incorrect;  and  the  cases  in  1  Yern.,  S  Atk^ 
and  4  Yes.,  are  correct ;  which  proceeded  on  the  ground  that  the 
prevention  of  fraud  was  the  reason  why  they  were  supposed  not 
to  be  within  the  statute.  There  is  another  class  of  cases  which, 
to  my  mind,  are  irreconcilable ;  and  I  cannot  perceive  that,  in 
any  of  them,  the  governing  principle  of  interference  could  be 
the  prevention  of  frauds.  I  allude  to  those  cases  where  it  is 
r^QOAi  contended  that,  if  the  defendant  *  confessed  the  parol  agree- 
^  ^  ment  in  his  answer,  the  court  would  decree  the  perform- 
ance  of  it,  although  he  insisted  on.  not  performing  it,  claiming 
that  he  was  protected  by  the  statute  of  frauds.  This  doctrine 
was  holden  in  Pre.  in  Can.,  208,  374 ;  2  Atk.,  155 ;  8  ibid.,  1.    A 
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different  doctrine  was  holden,  2  H.  BL,  88 ;  2  Bro.  in  Can.,  668, 
665 ;  4  Yes.,  28 ;  6  ibid.,  37.  If  the  former  cases  be  correct,  the 
principle  must  be  that  there  was  indubitable  proof  of  there  being 
an  agreement ;  and  if  the  court  could  find  the  proof  that  there 
was  an  agreement,  without  learning  the  terms  of  it  from  wit- 
nesses, they  would  decree  the  execution  of  it,  although  it  was  a 
parol  agreement. 

One  thing  seems  to  be  admitted  by  all :  that,  if  the  defendant 
admit  the  parol  agreement,  and  do  not  insist  upon  the  statute  of 
frauds,  the  court  will  execute  it  Whence  do  they  derive  this 
authority?  If  the  contract  be  void,  how  can  they  execute  it? 
It  is  true  the  admission  proves,  without  danger  of  fraud  or  per- 
jury, that  there  was  an  agreement ;  but  it  was  a  parol  agree- 
ment, which  the  statute  declares  to  be  void.  Can  it  be  on  any 
other  ground  than  this,  that  they  have  arrived  at  the  evidence 
of  there  being  such  an  agreement,  without  danger  of  the  mischief 
being  incurred  which  the  statute  intended  to  prevent?  4  Yes., 
89,  648.  But  this  is  as  effectually  accomplished  where  the  parol 
agreement  is  admitted,  but  the  statute  is  insisted  upon,  as  when 
it  is  not  insisted  upon.  If  the  reason  why  they  cannot  decree 
is,  that  it  is  a  parol  agreement,  it  will  remain  a  reason  when  it  is 
not  insisted  upon.  If  the  reason  why  they  decree  in  cases  where 
the  statute  is  not  insisted  upon  be,  that  it  is  out  of  the  danger 
guarded  against  by  the  statute,  so,  too,  are  the  cases  out  of  the 
danger  guarded  against,  where  the  agreement  is  admittediind  the 
statute  insisted  upon.  The  cases  where  the  court  have  refused 
to  execute  an  agreement  when  admitted,  if  the  statute  of  frauds 
and  perjury  *  were  insisted  upon,  are,  to  my  mind,  wholly  p»oQ,y-| 
irreconcilable  to  an  established  practice  in  chancery ;  as  ^  -' 
where  a  bill  is  filed  for  the  performance  of  a  parol  agreement^ 
without  stating  it  to  have  been  in  part  executed,  appealing  to  the 
conscience  of  the  defendant  whether  such  an  agreement  existed 
or  not;  on  such  an  appeal  to  the  defendant's  conscience,  the 
court  compels  the  defendant  either  to  admit  or  deny  the  agree- 
ment Why  should  this  be  done?  Of  what  use  is  it,  if  the 
defendant  may  admit,  and  then  prevent  its  being  executed,  by 
insisting  on  the  statute  of  frauds  and  perjuries?  If  it  would 
answer  no  purpose,  there  would  be  an  impropriety  in  compelling 

10 
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the  defendant  to  make  a  discoyeiy.  In  the  case  of  Child  «, 
Qodolpbin,  cited  in  2  Bro.  in  Can.,  666,  Lord  Maoclesfieu) 
declared,  that  the  defendant,  if  he  meant  to  avail  himself  of  the 
Btatute,  ought  to  have  denied  the  agreement;  for,  says  he,  if  he 
confesses  the  agreement,  the  court  will  enforce  it  So  Lord 
Thurlow,  2  Bro.  in  Can.,  659,  on  a  bill  praying  for  discovery 
and  reliei^  where  the  defendant  pleaded  the  statute^  both  as  to  the 
discovery  and  relief  says,  that  if  nothing  is  stated  on  the  bill  but 
a  parol  agreement^  if  the  defendant  pleads,  he  must  support  his 
plea  by  an  answer  denying  the  parol  agreement  For  what 
reason  is  it,  that  the  statute  may  be  insisted  upon,  and  pleaded 
to  the  discovery  ?  It  could  be  for  no  other  than  this  only :  that, 
if  the  agreement  was  disclosed,  it  would  be  decreed  that  it  should 
be  executed;  and  he  declares,  that  the  only  effect  of  the  statute 
was,  that  the  agreement  should  be  proved  aliwnde;  that  is,  not 
by  witnesses  to  the  contract,  where  there  was  no  danger  of  fraud, 
peijury,  or  mistake ;  but  there  nias  none  when  the  agreement 
was  admitted ;  and  this  is  entirely  correspondent  with  those  cases 
where  the  decree  has  been  enforced  when  the  agreement  has 
been  admitted,  although  the  statute  was  insisted  upon. 
_oQo-|  *  In  &U  this  class  of  cases,  it  seems  to  me,  that  the  real 
'-  -'  ground  on  which  the  court  has  proceeded,  in  decreeing  a 
specific  execution,  is,  that  they  had,  by  a  legal  course,  come  at 
the  evidence  that  there  was  an  agreement  Although  it  was  a 
parol  agreement,  yet,  as,  in  such  cases,  there  was  no  such  danger 
as  was  guarded  against  by  the  statute,  the  court  found  no  difficully 
in  decreeing  an  execution  of  it  This  appears  to  me,  the  better 
opinion ;  for  those  who  have  decided  thus,  to  say  the  least,  are  as 
respectable  as  those  who  have  decided  otherwise ;  and  the  cases 
in  which  that  opinion  has  been  adopted,  are  the  mostnimxerous ; 
and  all  of  them  are  agreed  in  one  point,  that  the  agreement,  being 
a  parol  agreement,  is  no  objection,  if  the  statute  be  not  insisted 

m 

on  by  the  defendant;  and  also  the  compelling  of  the  defendant 
to  answer  to  a  bill  of  discovery,  whether  there  was  an  agreement 
or  not,  when  this  would  be  perfectly  idle,  as  its  being  parol  was 
pleaded  to  the  discoveiy. 

There  remains  to  inquire,  what  is  the  principle  on  which  the 
court  has  ever  decreed,  that  when  there  was  a  parol  agreement^ 
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• 

and  a  delirery  of  posaessioii,  that  tbere  sboiild  be  a  specific  exe> 
CQtioQ  of  this  agreement  7  This  was  done  in  the  case  of  Butcher 
V.  Stapeley,  1  Yem.,  465.  What  renders  it  difficult  to  deter- 
mine,  is,  that  the  cases  on  this  point  also  are  not  reooncilabla 
In  a  case,  Pre.  in  Can.,  861,  a  doubt  is  expressed  as  to  this  point 
So,  in  the  case  of  Smith  r.  Turner,  a  promise  of  lease,  though 
accompanied  with  possession,  was  held  to  be  within  the  statute. 
This  case,  in  principle,  is  opposed  to  the  case  of  Butcher  v.  Stape- 
ley. There  is  no  difference  in  the  cases,  only  one  was  an  abso- 
lute sale,  and  the  other  a  lease  for  years :  but  this  is  not  material, 
for  they  both  are  contracts  respecting  land. 

A  continuance  in  possession,  after  the  expiration  of  a  former 
lease,  affords  no  proof  of  any  agreement  for  a  *  lease.  r«qAoi 
No  lease,  in  such  case,  will  be  decreed :  but  on  payment  ^  "^ 
of  an  increased  rent^  according  to  the  terms  of  a  parol  agreement^ 
it  will  be  decreed.  From  these  cases,  though  contradictory,  the 
better  opinion  seems  to  be,  that  when  possession  has  been  deli- 
Tered,  a  fulfillment  of  a  parol  contract  will  be  decreed.  That  it 
has  been  decreed  in  some  cases,  is  indisputable.  Could  this  bo 
on  the  footing  of  any  advantage  derived  to  the  defendant|  by 
fraud  of  the  transaction  ?  It  does  not  appear  that  there  was  any 
other  fraud  but  refusing  to  perform  what  he  had  by  parol  pro- 
miaed  to  perform,  respecting  lands ;  and  all  admit  that  he  may 
legally  do  this.  K  we  once  admit  the  principle,  that  we  can 
ascertain  the  fiu^t  that  there  was  such  a  promise,  from  any  quar- 
ter except  from  witnesses  to  terms  of  the  contract,  the  court  will 
decree  the  performance  of  it 

The  defendant,  by  putting  the  plaintiff  into  possession,  has 
furnished  evidence  that  there  was  a  contract ;  and  the  plaintiff 
being  placed  in  such  a  situation,  must  be  at  liberty  to  prove  the 
contract :  for  if  he  was  not  at  liberty  to  give  in  evidence  this 
agreement,  he  would  be  considered  as  a  trespasser. 

The  contradictory  opinions  respecting  the  cases  of  parol  con* 
tracts,  when  they  are  to  be  executed,  and  when  not,  render  it 
difficult  to  elicit  the  principles  on  which  chancery  has  proceeded: 
yet  I  believe  it  will  be  found,  that  in  all  cases  where  courts  of 
chancery  have  decreed  a  specific  performance  of  a  parol  oontract| 
respecting  real  proper^,  they  have  preceded  on  one  of  these 
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grounds ;  either  that  it  was  necessary  so  to  decree,  xo  prevent 
fraud ;  (for  before  the  statute  of  frauds  was  enacted,  chancery 
relieved  against  fraud  in  a  contract ;  and  the  statute  requiring 
that  certain  contracts  should  be  in  writing,  did  not  validate  the 
contract,  if  it  were  infected  by  fraud ;)  or  because  they  were  ena- 
r*40m  ^^^^»  ^^  legdl  grounds,  to  prove  a  *  contract  by  evidence, 

not  within  the  danger  of  the  mischief,  which  this  statute 
meant  to  prevent ;  a  principle  perfectly  well  known  to  be  received 
in  analogous  cajses. 

Hence  it  is,  that  facts  are  admissible,  which  prove,  incontesta- 
bly,  that  a  conveyance  is  a  mortgage ;  although,  on  the  face  of  it, 
it  appears  to  be  an  absolute  deed  :  such  as  leaving  the  vendor  in 
possession  a  number  of  years,  and  demanding  no  rent,  and  the 
vendee  retaining  in  his  hands  the  note,  bond,  or  claim,  which 
was  the  consideration  for  which  the  deed  was  given.  On  this 
note  the  vendee  receives  of  the  vendor  the  annual  interest  If 
this  conveyance  is  not  a  mortgage,  it  is  opposed  to  all  the  trans- 
actions of  men ;  for,  when  the  grantee  makes  an  absolute  pur- 
chase, he  does  not  leave  the  grantor  to  enjoy  the  premises,  unless 
he  pays  rent ;  but  it  is,  as  is  always  practised  by  mortgagor  and 
mortgagee.  Again,  if  A  should  convey  his  farm  to  B,  by  an 
absolute  deed,  to  pay  a  debt  which  he  owed  to  B,  by  bond ;  and 
then  leave  the  bond  in  the  hands  of  B ;  or  if  it  had  been  left  by 
mistake,  he  would  not  pay  interest  upon  a  debt  that  he  had 
already  paid  by  an  absolute  deed  of  his  farm :  nor  would  B  ask 
for  the  interest;  but  A  would  demand  his  bond.  All  this  is 
directly  opposed  to  the  idea  of  an  absolute  deed,  in  the  case  put; 
and  precisely  what  would  be  done,  if  there  was  a  mortgage.  All 
this  proves,  that  -there  was  an  agreement;  that  the  conveyance 
was  a  mortgage,  a  security  for  the  debt  But  it  proves  only  a 
parol  agreement;  but  notwithstanding  this,  it  is  recognized  by 
chancery,  as  a  valid  agreement  Such  an  agreement  could  not 
have  been  proved  by  witnesses,  who  heard  the  terms  of  the  agree- 
ment; but  may  be  proved  by  facts  that  speak  an  unequivocal 
language,  that  cannot  be  mistaken ;  for  here  there  is  no  such 
danger  of  fraud,  mistake,  or  perjury.  Pow.  on  Mort,  65. 
r*iinn     *  A  court  of  chancery  will  refuse  to  decree  a  specific 

performance  of  a  contract,  although  it  respect  lands,  pro- 
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vided  it  is  disoovered  that  there  are  reasonable  doabts,  as  to  the 
yalidity  of  the  vendor's  title ;  but  will  leave  the  vendor  to  seek 
his  remedy  at  law.  But  if  the  title  is  probably  good,  chancery 
wUl  decree  :  for  a  decree  of  that  court  does  not  alter  the  title.  2 
P.  Wms.,  199 ;  2  Atk.,  19, 20.  As  chancery  grants  specific  relief 
at  their  discretion ;  that  is,  in  the  exercise  of  sound  discretion; 
ihey  do  not  deem  it  proper,  where  there  is  a  reasonable  doubt| 
whether  the  applicant  is  entitled  to  any  remedy,  to  grant  the 
peculiar  remedy  of  that  court 

It  has  been  observed,  that,  ordinarily,  chancery  does  not  decree' 
a  specific  perfomance  of  cont^ac^  respecting  personal  properly. 
The  only  reason  is,  that  a  remedy  at  law  is  deemed  an  adequate 
remedy :  but  if  a  case  arises,  where,  in  the  opinion  of  the  court  a 
remedy  at  law  is  not  considered  as  adequate,  it  is  no  objection  to 
specific  relief,  that  the  contract  respects  personal  property.  There- 
fore, in  England,  contracts  for  transferring  stock,  were,  formerly, 
considered  of  such  magnitude,  as  to  call,  for  the  special  inter- 
ference of  chanceiy^  1  P.  Wms.,  671 ;  2  ibid.,  885 ;  Pow.  Con., 
217,  236 ;  2  Vem.,  89.  But  latterly,  the  courts  of  chancery  have 
considered  such  contracts  as  receiving,  for  a  breach  of  them,  an 
ample  remedy  in  courts  of  law ;  and,  therefore,  refuse  to  decree 
that  they  shall  be  specifically  performed. 

Courts  of  chancery  have  often  refused  to  carry  into  execution 
an  agreement)  which  they  would  not  rescind :  As  when  an  agree- 
ment is  made,  unattended  with  fraud,  but,  on  the  whole  is  a  hard 
bargain.  So,  when  the  person  seeking  a  specific  performancCy 
has  before  shown  a  disinclination  to  fulfill  it;  but  circumstances 
being  changed  (and,  perhaps,  by  his  conduct),  during  his  delay, 
Tendering  *  it  now,  in  his  view,  a  beneficial  agreement  p»  i^^v, 
to  him.  So,  too,  when  an  agreement  has,  for  a  long  time, '-  ^ 
lain  dormant,  chancery  has  refused  to  decree  the  performance  of 
such  contracts.  The  principle,*  on  which  the  denial  is  founded, 
in  the  last  case,  is,  as  I  apprehend,  that  a  presumption  arises, 
that  the  claim  made  under  such  an  agreement,  has,  probably 
been  settled,  or  in  some  way  released;  and,  therefore,  the  claim- 
ant is  left  to  assert  his  claim  at  law.  2  Pow.  Con.,  260.  A  court 
of  chancery  will  protect  the  assignment  of  a  bond,  or  instrument^ 
not  n^otiable ;  that  is  to  say,  A  gives  a  bond  to  B,  who  sells  it 
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to  C;  aod  of  tbis,  A  has  notice.  If  A,  after  notioe,  pay 
bond  to  B,  who  is  a  bankrupt^  so  that  0  canoot  have  an'effectaal 
nmedy  against  B,  chanoeiy  will  compel  A  to  pay  the  oonteals 
of  the  bond  to  C.  The  principle  on  which  chancery  proceeds, 
is,  that  it  has  become  the  dnty  of  the  obligor  to  pay  die  assignee 
of  the  obligee ;  and  if  he  violate,  this  duty,  so  that  the  assignee  is 
injured,  chancery  will  compel  him  to  compensate  the  asngnee. 
If  the  inquiry  be  made,  What  necessity  was  there  for  the  inte^ 
ference  of  chancery?  Could  not  a  court  of  law  have  afforded  a 
remedy  to  the  assignee?  To  this  I  answer,  that  I  have  no  doubt 
the  maxims  of  the  common  law  would  have  reached  this  case; 
for,  when  an  injury  is  sustained,  because  a  duty  was  not  pe^ 
formed,  which  the  person  who  occasioned  the  injury,  owed  to 
the  person  suffering  the  injury,  the  sufferer  is  entitled  to  dama- 
ges. In  this  case,  nothing  can  be  more  manifest,  than  that  it  was 
the  duty  of  A,  to  have  paid  the  money  due  upon  the  bond  to  C, 
and  not  to  have  suffered  the  nooney  to  have  gpne  into  the  hands 
of  B;  and  he  ought  not  to  have  taken  a  release  from  the  bond, 
and  prevented  a  recovery  thereon;  thus  wantonly,  without  anj 
justifiable  cause,  destroying  G's  security  for  his  money:  or  if  it 
were  done  to  derive  some  advantage  to  himself  at  the  expense 
of  C,  I  can  conceive  *  of  no  reason  why  a  person  so  in- 
L  ^  jured,  must  apply  to  chancery  for  relief,  except  this,  that 
courts  of  law  refused  to  grant  that  relief,  which  the  maxima  of 
the  common  law  would  have  warranted  them  in  doing:  The 
courts  of  chancery,  when  they  grant  relief  in  such  cases,  ove^ 
leap  no  bounds  and  are  governed  by  no  cji^rice.  They  oolj 
afford  a  remedy,  where,  upon  principles  of  law,  there  ought  to 
be  a  remedy,  and  which  courts  of  law  refuse  to  grant  The  un* 
yielding  disposition  so  long  shown  in  Westminstw  Hall,  against 
extending  the  maxims  of  the  common  law  to  cases  within  tlie 
reason  and  principles  of  those  maxims,  is,  however,  now  yielding 
to  more  liberal  views.  I  very  much  doubt  whether,  when  suok 
an  equitable  right  has  been  violated,  a  court  of  law  would  now 
deny  a  remedy,  in  an  action,  appropriate  to  the  injury.  In  Con- 
necticut, an  action  at  law,  in  such  cases,  has  long  since  been 
sanctioned,  without  experiencing  any  inconvenience.  It  is  not 
long  since,  thsX,  if  a  written  security  for  money  wer»)  lost^  the 
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loser  had  bo  remedy  at  law.  It  was  sappoeed  to  be  neceaaaiy 
to  apply  to  chanoery ;  and  the  only  reason  must  hare  been,  that 
coorta  of  law  refused  to  afford  any  remedy:  for  it  had  been  es* 
tablished,  that^  when  a  deed  or  writing  was  lost,  the  contents 
might  be  proved  by  parol  testimony,  being  the  best  evidence 
which  the  nature  of  the  case  would  admit  o£  K  A  should  claim 
title  to  land  on  an  ejectment,  if  the  deed  were  lost,  he  could  prove 
the  loss,  and  then  prove  the  contents,  and  show  his  title:  yet,  if 
he  wished  to  bring  an  action  founded  on  a  written  instrument,  he 
must  apply  to  chancery.  Why  should  it  be  necessary,  when  the 
evidence  of  the  loss  was,  in  point  of  law,  admissible?  The  only 
reason  was,  because  a  technical  rule  of  pleading  required,  that 
profert  should  be  made  of  the  instrument  on  which  the  action 
was  brought  The  defendant,  then,  had  a  right  to  pray  oyer  of 
the  instrument^  and  to  give  oyer  of  it  became  *  impoesi-  r-^^r^A^ 
ble,  by  reason  of  the  loss.  The  plaintiff,  of  course,  was  *-  ^ 
nonsuited.  The  plaintiff  must  then  be  remediless^  unless  he 
applied  to  chancery ;  where  he  found  that  relief,  which  he  ought 
to  have  found  in  a.  court  of  law ;  not  in  violation  of  any  princi- 
ple, but  in  perfect  conformity  to  principles  which  had  been  long 
established:  and,  of  late,  courts  of  law  find  no  difficulty  in  sus- 
taining an  action,  where  the  writing  is  lost  In  this,  as  in  other 
cases,  when  the  loss  is  supposed  to  be  occasioned  by  the  conduct 
of  the  defendant,  and  the  knowledge  of  this  loss  is  confined  to 
him ;  it  lays  a  foundation  to  go  into  chancery,  to  apply  to  the 
conscience  of  the  defendant 

Where  there  are  joint  obligors,  whose  duty  it  is,  each  to  pay 
an  equal  share  of  a  bond,  and  one  pays  the  whole,  his  only  rem- 
edy is  to  apply  to  chancery,  to  obtain  from  him  or  them,  his  or 
their  proportional  share.  Surely,  the  principles  of  law  would 
have  warranted  a  court  of  law,  in  affording  an  ample  remedy. 
It  was  the  duty  of  the  joint  obligors,  to  pay  equal  shares.  If  one 
performs  the  duty  for  all,  in  a  case  where  he  was  obliged  to  pay 
the  whole,  if  they  do  not,  to  prevent  being  sued:  justice  dic- 
tates that  the  rest  pay  to  him  their  shares.  The  money  paid,  was 
money  laid  out  and  expended  for  their  use,  under  circumstances 
that|  in  justice,  they  become  liable  to  pay  to  him,  the  money  so 
paid  and  expended ;  and,  in  considemtion  of  such  liability  in 
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point  of  law,  piomifled  to  pay  it  No  reason  can  be  assigned  for 
an  application  in  equity,  other  than  this;  that  courts  of  law  re- 
fused to  sustain  an  action  on  this  implied  contract  In  Connecti- 
cut, an  indebitatis  assumpsit  lies  against  each  delinquent  obligor, 
to  recover  the  share  which  he  ought  to  have  paid.  I  have  never 
heard  of  any  inconvenience  arising  from  such  practice. 

When  one  of  two  partners  in  trade  dies,  the  partnership  being 
^  indebted,  the  suit  at  law  is  brought  against  the  *  surviving 
'-  -'  partner,  without  joining  the  executor  of  the  deceased 
partner.  K  the  surviving  partner  should  be  insolvent,  so  that 
no  effectual  recovery  could  be  had  by  means  of  the  suit  against 
him,  the  creditor  then  applies  to  chancery,  that  he  may  recover 
his  debt  from  the  executor  of  the  deceased  partner,  who  has  as- 
sets sufficient  In  such  case,  nothing  can  be  more  certain,  than 
the  liability  of  the  executor  of  the  deceased  partner,  having  as- 
sets ;  for  the  deceased  partner  owed  the  debts ;  and  his  death 
does  not  discharge  his  estate  from  being  liable  to  pay  his  debts; 
and  the  only  reason  why  his  executor  was  not  in  the  first  place 
joined  with  the  survivor,  in  the  suit  against  the  survivor,  was 
the  inconvenience  which  would  arise,  from  uniting  the  surviving 
partner  with  the  executor  of  the  deceased  partner,  when  the 
form  of  the  judgment  against  one,  would  be  different  from  the 
form  of  the  judgment  against  the  other.  But  the  inquiry  is,  how 
came  it  to  pass,  that  the  application,  in  such  case,  must  be  in 
chancery?  Most  assuredly,  the  &cts  which  in  such  case  exist, 
create  an  obligation  on  the  executor  of  the  deceased  partner,  to 
pay  the  debt :  no  specific  remedy  is  sought  for ;  a  sum  of  money 
is  the  object  of  the  suit;  there  is  not  any  testimony  wanted,  that 
cannot  be  produced  in  a  court  of  law.  What,  then,  prevents 
bringing  an  action  on  such  case,  before  a  court  of  law,  and  there 
recovering?  The  maxims  of  the  common  law  are  sufficient  to 
warrant  a  suit  at  law.  The  only  reason  is,  that  a  court  of  law 
would  not,  in  this  case,  apply  the  maxims  of  the  law.  There  is 
nothing  done  in  a  court  of  chancery,  when  in  such  case  they 
grant  relief  that  is  contrary  to  law,  but  in  conformity  to  it:  and 
the  only  reason  of  the  difference,  apparent  betwixt  a  court  of 
law,  and  a  court  of  chancery,  is,  not  that  the  latter  has  ovet^ 
leaped  any  boundary  fixed  by  law ;  but  because  courts  <^  law 
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Btopped  abort  in  affording  a  remedy  at  law,  where  the  *  p«j^^n 
maxims  of  the  law  would  have  warranted  them  in  so  '*  ^ 
doing.  In  Gonnecticut,  we  now  bring  a  suit  at  law,  in  such  case, 
against  the  executor;  and  have  never  experienced  any  disad* 
vantage  firom  such  practice,  that  has  come  to  my  knowledge. 

When  chancery  interposes,  to  compel  the  performance  of  an 
act  which  has  been  covenanted  to  be  performed,  it  always  treats 
the  subject  as  if  the  act  had  been  performed  at  the  time  of  the 
contract  The  act  which  chancery  decrees  to  be  done  is  the  same 
aet  as  would  have  existed  had  it  been  done  when  it  was  agreed 
to  be  done.  This  is  the  general  rule;  and  it  would  seem  that 
this  was  the  only  point  of  light  in  which  it  could  be  viewed.  It 
would  seem  strange,  that  if  A  had  covenanted  with  B  to  convey 
to  him,  B,  an  estate  for  life,  that  chancery  should  direct  him  to 
convey  a  fee  simple,  or  vice  versa.  Yet  there  is  a  class  of  cases 
in  which,  if  the  thing  had  been  done  as  covenanted  to  be  done, 
it  would  have  been  a  different  thing  from  what  it  is  when  chan- 
cery decrees  an  execution  of  the  covenant  If  A  should  devise 
or  convey  Blackacre,  for  life,  to  B,  and,  after  his  death,  to  his 
heirs,  or  to  the  heirs  of  his  body ;  in  the  former  case,  it  would 
be  an  estate  in  fee  simple,  in  B ;  and,  in  the  last  case,  it  would 
be  a  fee  tail  general,  in  B.  But  if  A  had  covenanted  so  to  do, 
and  application  was  made  in  chancery  to  decree  that  such  cove- 
nant should  be  executed,  chancery  would  direct,  in  the  first  case, 
that  the  whole  estate  should  be  settled  on  B  for  life,  and  a  fee 
simple  to  that  person  or  persons  who  might  happen  to  be  the  heir 
or  heirs  of  B ;  and,  in  the  other  case,  chancery  would  direct  the 
estate  to  be  settled  an  estate  for  life  on  B,  and  in  strict  settlement 
in  tail  on  the  heirs  of  bis  body,  in  their  order;  first,  second, 
third  son,  &c.  If  A  had  granted  or  devised,  in  the  words  in 
which  he  covenanted  to  grant  in  the  first  case,  B  would  have 
taken  the* whole  estate  in  fee  simple:  the  words  "f^^r«jA7i 
life"  would  signify  nothing;  and  the  presumptive  heirs  ^  -* 
of  B  would  not  be  entitled  to  any  estate  therein :  B,  the  first 
taker,  takes  the  whole.  In  the  second  case,  the  words  ''  for  life" 
signify  nothing;  the  heirs  of  B's  body  would  take  an  entailed 
estate  by  descent,  if  B  did  not  dock  the  entailment;  which  he 
might  do,  for  it  was  an  entailed  estate  in  him.    That  which, 
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wbeQ  done,  amounts  to  a  fee  simple,  or  fee  tail,  when  ooyemmted 
to  be  done  amoants  to  an  estate  for  life  onlj.  That  which,  whea 
done,  gives  no  estate  to  the  heirs  of  B,  when  coTenanted  to  be 
done  is  a  covenant  to  give  the  heira  of  B  a  fee  simple.  That 
which,  when  done,  maj,  if  not  docked,  descend  an  entailed  estate 
to  B's  children,  when  covenanted  to  be  done  is  a  covenant  to  vest 
in  B's  children  a  fee  tail,  not  descendible  from  B,  or  liaUe  to  be 
docked.  If  the  technical  language,  "for  life,  and  his  heiis^" 
control  the  intention  in  a  grant,  surelj  there  is  the  same  reason 
for  controlling  the  intention  in  a  covenant ;  or,  on  the  other  haadi 
if  the  intention  is  to  prevail,  when  that  intention  is  to  do  a  lawM 
act^  and  to  control  the  technical  language  used  in  a  covenant 
there  is  the  same  reason  why  the  intention  should  control  the 
technical  language  in  a  deed  or  wilL  Shelly's  case ;  Coke's  Bep. ; 
Perrin  v.  Blake,  4  Burr. 

In  the  case  above  stated,  it  is  apparent  that  a  court  of  chanoeij 
decrees  a  specific  performance  of  a  covenant  to  do,  on  principles 
directly  opposed  to  the  principles  of  a  court  of  law,  respecting 
the  same  thing,  when  done. 

The  protection  afforded  to  married  women,  by  courts  of  chan- 
cery, is  exclusively  the  province  of  chancery.  In  cases  of  this 
kind,  it  must  be  admitted  that  the  maxim  of  law,  that  husband 
and  wife  are  one  person,  is  in  a  great  degree  disregarded.  Vex 
it  is  now  admitted  that  chancery  wiU  protect  the  sq>arate  pro- 
perty  of  the  wife ;  and,  *  whenever  such  property  is  in  the 
*-  -*  hands  of  trustees,  they  are  compellable  to  allow  her  the 
whole  ben^t  of  it  Ohancery  acknowledges,  and  gives  effect 
to  her  right  of  conveyance  of  such  property,  by  deed  or  by  will; 
and  the  husband  is  treated  as  a  mere  stranger  to  such  property; 
and  if  the  husband  should  invade  such  property,  she  has  in 
ehancery  a  remedy.  The  contracts  of  the  husband  with  the  wifi^ 
respecting  such  property,  have  been  held  valid :  as  where  the 
husband  has  borrowed  of  the  wife  such  property;  the  absurdity 
of  a  man's  borrowing  of  himself  being  of  no  force,  in  such  a 
case,  in  chancery.  Often,  the  wife  has  been  enabled  to  procure 
separate  property  for  herself,  from  her  husband's  estate,  by  virtue 
of  his  consent;  though  no  promise  to  enable  her  so  to  do  has 
been  binding  upon  him.    A  contract  between  husband  and  wife^ 
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hj  articles  of  agreement^  to  lire  separately,  is  a  valid  contract  in 
chancery ;  and  it  is  not  in  the  power  of  either  hnsband  or  wife 
to  set  it  aside,  without  the  other's  consent  There  are  jarring 
decisi(ms  with  respect  to  contracts  allowing  a  separate  mainte- 
nance. The  cases  of  Head  v.  Head,  8  Atk.,  295,  and  Oath  v. 
Gnth,  8  Bro.  in  Can.,  614,  are  in  fiivor  of  snch  contracts ;  and 
L^ard  v.  Johnson  is  opposed  to  thent  But  whatever  objection 
may  be  niade  where  the  hnsband  and  wife  are  the  only  contract* 
ing  parties,  yet,  when  a  trustee  intervenes,  chancery  compels  the 
hnsband  to  execute  the  contract  2  Atk.,  511.  And  in  the  last 
case,  the  power  exercised  is  in  conformity  to  legal  principles ;  for 
such  a  contract  has  been  held  valid  in  an  action  at  law.  2  East, 
28S.  Chancery  will  not  enforce  such  contracts  at  the  expense 
of  creditors  or  purchasera. 

The  validating  a  contract  betwixt  husband  and  wife,  where 
there  is  a  trustee,  is,  essentially,  validating  a  contract  between 
husband  and  wife  where  there  is  no  trustee.  The  objection  on 
account  of  there  being  no  trustee  is  *  merely  formal ;  for,  p^j^^ww, 
in  such  a  case,  the  trustees  are  only  agents  of  the  husband  ^  ^ 
and  wife,  to  carry  into  execution  their  contracts.  If  a  contract 
between  husband  and  wife  be  what  the  law  would  not  admit  o^ 
such  a  shift,  by  interposing  a  trustee,  would  be  a  fraud  upon  the 
law,  and  what  the  law  would  not  endure.  There  does  not  appear 
any  solid  reason  why  a  husband  cannot  convey  directly  to  his 
wife  any  property  which  she  is  capable  of  holding,  which  would 
be  a  valid  conveyance  at  law  as  well  as  in  equity.  If  this  be  so^ 
it  is  not  an  unauthorized  assumption  of  power,  by  the  courts  of 
chancery,  to  decree  the  fulfillment  of  a  contract  of  the  husband, 
so  to  convey.  I  know  it  is  said  that  A,  the  husband,  cannot 
convey  to  B,  the  wife,  by  deed ;  but  it  is  admitted  that  A,  the 
husband,  can  convey  real  property  to  J.  S.,  under  an  agreement 
that  he  shall  convey  to  B,  the  wife;  and  an  estate,  so  conveyed, 
vests  in  B ;  J.  S.  being  the  channel  through  which  the  property 
is  conveyed  to  her.  K  the  law  intended  to  prevent  the  husband 
from  conveying  to  his  wife,  would  it  suffer  such  a  palpable  fraud 
to  be  committed  upon  itself?  Surely  not  No  principle  is  vio- 
lated by  the  courts  of  chancery,  when  they  view  such  contracts 
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between  the  bosband  and  wife  as  valid.  Nothing  but  a  formal^ 
technical,  unmeaning  maxim  is  disregarded. 

Marriage  agreements,  before  marriage,  will  be  enforced  in 
chancery,  after  marriage;  that  is,  such  as  are  agreed  to  be  per- 
formed. When  they  are  actually  performed,  the  property  is 
vested  at  law  as  a  jointure. 

A  bond,  given  to  the  intended  wife,  to  secure  a  marriage  set- 
tlement, it  is  said,  is  considered  void  at  law ;  yet  chanoery  views 
this  bond,  with  a  condition  to  make  a  settlement,  as  a  covenant 
BO  to  do ;  and,  like  all  other  agreements  to  make  a  marriage  set- 
tlement,  will  be  *  enforced  in  chancery.  Is  not  this  the 
*•  ■'  true  point  of  light  in  which  to  view  every  bond  with  a 
condition?  K  the  thing  specified  is  not  done,  the  bond  is  in 
forcei  Is  it,  in  substance,  anything  more  than  a  covenant  to  do 
that  thing  ?  and,  if  he  did  not,  to  pay  the  penal  part  of  the  bond? 
And  the  penalty  was  affixed,  for  the  very  purpose  of  enfonang 
the  thing  to  be  done,  mentioned  in  the  condition.  2  Yem.,  480; 

1  Pow.  Con.,  444 ;  2  ibid.,  251 ;  1  Fondb.,  187 ;  2  P.  Wma,  248; 

2  Atk.,  97 ;  2  Pow.  Con.,  17 ;  2  Vem.,  157.  When  such  bond 
is  entered  into  before  marriage,  to  pay  a  certain  sum  to  his  mh 
after  his  death,  such  bond  is  considered  to  be  an  agreement  which 
chancery  will  enforce  If  the  bond  was,  that  some  collateral  act, 
as  a  conveyance  by  him  of  real  property,  should  be  done,  it  is 
easy  to  see  why  chancery  should  decree  that  the  specific  thing 
should  be  done ;  for  the  penalty  was  added  to  compel  the  per 
formance.  But,  if  it  be  to  pay  a  sum  of  money,  it  is  now  settled 
that  such  bond  is  good  at  law.  There  have  been  three  decisions 
on  this  point:  the  two  first  by  a  divided  court;  in  the  last,  the 
court  was  unanimous.  Since  the  controversy  is  settled,  there  is 
not  any  necessity  of  an  application  to  chancery ;  for  the  remedy 
at  law  is  adequate.  2  Vem.,  480,  587 ;  2  P.  Wms.,  243 ;  8  ibid., 
884. 

A  court  of  chancety  may  decree  the  performance  of  an  award 
in  many  cases.  When  it  is  an  award  to  pay  a  sum  of  money, 
there  is  no  reason  why  chancety  should  interpose ;  for  the  rem- 
edy at  law  is  adequate.  But  when  the  award  is  to  do  a  collat- 
eral act,  and  that  act,  if  there  had  been  a  contract  to  do  it,  is 
such  a  one  as  chancery  would  decree  should  be  done,  chancery 
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-will  decree  a  specific  perfonnance  of  the  award :  As  if  the  award 
liad  becD  to  conyey  an  authentic  title  to  land,  or  if  it  had  been 
to  deliver  a  deed  to  the  obligor,  or  the  like,  chancery  would 
decree  that  it  should  be  done.  This  *  interference  has  r«^^^f 
taken  place,  where  the  award  was  defective ;  so  that  no 
action  at  law  could  have  been  maintained  on  the  award.  But, 
in  such  cases,  the  interference  of  chancery  was  upon  the  ground, 
that  there  had  been  an  agreement  to  perform  it,  subsequent  to 
the  award.  8  P.  W.,  187 ;  2  Vern.,  24.  It  was  decreed  to  be  ful- 
filled, because  the  defendant  had  agreed  to  fulfill  it  It  is  not  a 
matter  of  course,  that  chancery  will  decree  the  performance  of 
every  agreement  respecting  real  property :  it  may  be  such  an 
agreement,  that  a  recompense  at  law  may  be  considered  as  ade- 
quate. It  has  been  a  question,  whether  a  covenant  by  lesseoi 
will  be  specifically  enforced  7  1  Yea ;  and  it  is  settled,  that  a 
covenant  to  repair,  will  not  be  enforced.  Whatever  the  contract 
may  be,  which  chancery  refuses  to  enforce,  respecting  real  pro- 
perty, if  it  be  a  perfectly  fiiir  contract,  it  is  because  a  recompense 
in  damages  by  a  court  of  law,  is  sufficient  So,  too,  an  agree- 
ment may  relate  to  personal  property,  and  be  considered  of  such 
importance,  that  chancery  will  decree  specific  performance  of  it, 
notwithstanding  the  general  rule :  As  in  a  case,  3  Atk.,  88,  which 
was  an  agreement  for  a  purchase  of  a  large  quantity  of  timber, 
to  be  paid  for  at  six  installments.  The  purchaser  was  to  have 
eight  years  for  the  disposal  of  the  timber.  A  court  of  chancery 
viewed  this  contract  of  sufficient  importance  to  warrant  their 
interference.  So,  in  a  case  of  an  agreement  betwixt  partners,  to 
carry  on  a  trade  together,  the  memorandum  of  the  agreement 
specified,  that  articles  pursuant  to  it  should  be  entered  into.  This 
was  decreed  to  be  fulfilled.  8  Atk.,  88.  So,  too,  a  court  of  chan- 
cery decrees  the  specific  performance  of  a  covenant  of  indemnity. 
If  the  covenant  be  broken,  and  he  who  became  surety  had  been 
sued,  why  should  chancery  interfere?  for  chancery  could  render 
no  other  remedy  than  what  a  court  of  law  could  render,  viz., 
an  indemnity,  by  a  sum  of  money.  The  *  principle,  in  r«4^ion 
such  case,  is,  that  it  is  unreasonable,  that  the  surety  should 
be  obliged  to  pay  that  money,  which  it  was  the  duly  of  the  prin- 
cipal to  pay.    The  object  of  the  application  is,  to  compel  the 


566  beeye's  domestic  relations. 

principal  to  pay,  that  the  surety  may  be  saved  from  all  tronble 
respecting  it  On  the  same  ground  it  is,  where  there  is  a  ooun-» 
ter  bond,  although  the  surety  is  not  molested ;  yet,  after  the 
money  has  become  due  on  the  original  bond,  the  court  will  decree 
that  the  principal  shall  discharge  the  debt  So,  too,  when  the 
lessee  had  covenanted  to  leave  on  the  premises,  stock  to  a  certain 
amount,  the  lessor,  (the  lease  being  about  to  expire,)  having  a 
well  grounded  suspicion  that  the  lessee  was  about  to  leave  the 
premises,  destitute  of  stock,  filed  a  bill,  quia  timei,  and  the  court 
decreed  a  specific  fulfillment  of  the  contract 

My  object,  in  stating  these  cases,  is  not  to  exhibit  to  view  the 
law  of  contracts,  or  the  several  cases  in  which  equity  interferes ; 
but  only  to  furnish  so  many  examples,  as  will  exhibit  the  prin- 
ciple on  which  a  court  of  chancery  proceeds.  In  the  cases  men- 
tioned, it  is  apparent,  that  there  was  a  remedy  at  law;  butchan- 
ceiy  deemed  them  of  sufficient  magnitude  to  grant  a  specific 
remedy.  I  know  it  has  been  contended,  that,  in  the  last  case 
equity  affords  a  remedy,  when  law  could  not  have  afforded  any 
remedy ;  because,  it  is  said,  that  a  surety  cannot  maintain  an 
action  at  law,  until  he  is  damnified ;  that  mere  liability  affords 
no  ground  for  an  action.  There  is  not  any  necessity  to  examine 
that  question  in  the  present  case ;  yet^  I  apprehend,  independent 
of  any  aid  from  that  quarter,  it  will  be'  found  that  there  is  a 
remedy  at  law.  The  course  of  the  business  is  this :  There  is  a 
bond  given  by  A,  the  principal,  and  B,  the  surety,  to  C,  the  credi- 
tor of  A^  to  pay  him,  0,  a  sum  of  money,  to  be  paid,  as  appears 
by  the  condition,  at  some  future  period ;  and  A,  the  principal, 
executes  a  bond  to  B,  the  condition  of  which  bond,  is,  if  he,  A, 

r*J.l  ^1  *  ^^^^^  P^y  ^^^  original  bond  to  C,  that,  in  that  case, 
^  ^  tiie  bond  from  A  to  B  should  be  void ;  but  if  he  did  not 
so  pay,  the  bond  firom  A  to  B  should  be  in  full  force.  The  ori- 
ginal bond  by  A,  as  he  had  bound  himself  to  do  his  bond  to  B 
was  forfeited ;  and,  of  course,  he  was  liable  on  his  bond  to  B. 

There  is  a  great  contrariety  of  opinion,  among  eminent  judges, 
whether  chancery  ought  to  decree  the  performance  of  an  agree- 
ment, where  the  covenantor  covenanted  to  procure  his  wife  to 
levy  a  fine  with  him,  of  his  lands,  or  her  own.  The  objection 
to  enforce  it,  cannot  be  that  such  a  covenant  is  void,  by  reason 
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of  the  impoeaibilitj  of  performing  it  If  there  should  be  an  im- 
possibility to  perform  it,  becaose  his  wife  would  not  be  persuaded 
to  levy  it,  this  is  not  that  kind  of  impossibility,  which  renders 
the  covenant  void ;  that  is  to  say,  an  impossibility  in  the  nature 
of  things.  It  must  be  admitted,  that  the  contract  was  such,  that 
it  might  be  attended  with  peculiar  hardship.  The  husband 
might  not  be  able  to  persuade  his  wife  to  join  with  him  in  levy- 
ing the  fine;  and  if  he  cpuld,  it  is  highly  probable,  that,  in  many 
cases,  it  would  not  be  a  voluntary  act  She  does  it  merely  to 
prevent  the  ruin  of  her  husband.  It  is  in  some  degree,  invading 
the  security  which  the  laws  afford  to  the  wife,  that  she  should 
never  be  obliged  to  part  with  her  estate,  or  any  right  which  she 
has  in  her  husband's  estate,  without  her  free  consent  For  these 
reasons,  it  has  been  contended,  that  chancery  ought,  in  the  exer- 
cise of  its  discretion,  to  refuse  to  decree  the  performance  of  such 
contract,  and  to  leave  the  plaintiff  to  avail  himself  of  his  remedy 
at  law.  Upon  examination  of  the  authorities,  it  appears,  that 
most  of  them  consider  it  such  a  contract,  that  a  court,  in  the 
exercise  of  sound  discretion,  could  not  refuse  a  decree  to  execute 
it  It  is  said,  that  there  is  a  variety  of  cases,  where  equity  will 
decree  a  specific  *  performance  of  contracts,  which  are  r^x^Ai 
not  recognized  as  good  contracts  in  law.  If  there  be 
any  such,  I  apprehend  they  are  fewer  in  number  than  is  gene- 
rally supposed.  It  was  once  supposed,  that  no  action  could  be 
maintained,  when  the  assignment  of  a  chose  in  action,  was  the 
meritorious  cause.  The  right  obtained  by  such  assignment,  is 
such  a  right  as  equity  will  protect ;  and  I  believe  the  violation 
of  such  a  right  would  now  be  considered  such  an  injury  as  would 
meet  with  a  remedy  in  a  court  of  law.  So,  too,  it  is  said,  that 
an  agreement  betwixt  two  persons  to  divide  betwixt  them,  what 
should  be  given  to  them  by  the  will  of  a  person,  will  be  enforced 
in  equity ;  whilst  there  is  no  remedy  at  law.  That  it  should  be 
considered  such  an  agreement  as  chancery  would  decree  the  exe- 
cution of,  is  not  strange ;  but  I  cannot  perceive  the  least  reason, 
when  such  a  contract  is  violated,  why  there  should  be  no  remedy 
at  law.  I  know  it  is  said,  that  a  mere  possibility  does  not  pass 
by  grant  The  sound  sense  of  this  maxim  is  not  very  apparent ; 
and  the  time  has  been,  when  a  possibility  was  not  devisable. 
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But  this  difficulty  has  ceased ;  and  why  it  should  not  be  granta- 
ble,  when  it  is  deyisable,  is  very  difficult  to  comprehend.  Bat 
admit  the  maxim  in  its  full  strength — does  this  prevent  a  reco- 
very on  an  executory  contract,  which  respects  a  contingency,  when 
it  has  fidlen  ?  Would  not  a  contract  be  valid,  where  A  pro- 
mised B  to  pay  to  him  one  hundred  dollars,  when  he  should 
marry  C  ?  This  was  uncertain,  and  depended  on  a  contingency : 
but  when  B  marries  0,  he,  undoubtedly,  has  a  right  of  action 
against  A,  if  he  does  not  fulfill  his  promise. 

A  contract  to  leave  a  certain  sum  to  a  person  in  a  will,  if  made 
upon  a  valuable  consideration,  it  is  said,  will  be  executed  in  chan* 
eery,  though  there  is  no  remedy  at  law.  I  perceive  no  difficulty 
which  should  prevent  a  court  of  law  from  sustaining  an  action 

r*4.1f^1  ^^  ^^^^  contract  The  *  objection  is,  that  the  person 
^  contracting  must  be  dead  by  the  supposition,  before  any 

right  of  action  arises.  If  this  were  a  solid  ground  on  which  to 
stand,  it  would  as  effectually  prevent  the  interference  of  a  court 
of  chancery,  as  a  court  of  law.  Whatever  might  have  been  the 
opinion  of  judges  on  this  point,  in  former  times,  it  is  now  admit* 
ted,  that  the  executor  may  be  liable  at  law,  on  a  contract  made  by 
his  testator,  where  the  testator  could  not  be  liable  during  his  life. 
This  is  the  case,  when  A  gives  to  B,  his  intended  wife,  a  bond, 
that  he  will  leave  to  her  a  legacy,  of  a  certain  amount  He  mar- 
ries B,  and  dies  before  her.  In  this  case,  he  could  not  be  liable 
on  his  bond,  in  his  lifetime.  But  it  is  now  no  longer  a  contro* 
verted  question,  whether  his  executor  is  liable  on  this  bond:  it 
is  settled  that  he  is  liable.  So,  too,  if  A,  a  testator,  devise  his 
estate,  and  is  about  to  charge  this  estate,  so  devised,  with  a  legacy, 
to  C,  and  B  promises  the  testator,  that,  if  he  will  omit  to  charge 
the  estate,  with  a  legacy,  to  C,  he,  the  devisee,  will  pay  the 
amount  of  the  legacy,  or  make  some  other  provision  for  C,  which 
he  specifies ;  with  which  the  testator  is  satisfied,  and  omits  to 
charge  the  estate  with  the  legacy :  in  this  case,  although  there  is 
no  remedy  at  law,  yet  chancery  will  decree  a  performance  of  the 
contract  But  this  is  no  longer  a  difficulty,  which  prevents  a  court 
of  law  from  affording  a  remedy,  even  when  the  devisee  himself  is 
the  executor  of  the  will  of  the  testator ;  in  which  case  it  would 
be  absurd  for  the  executor  to  sue  himself.    The  law,  therefi>re^ 
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to  preyent  a  failare  of  justice,  considers  the  promise  to  the  testa- 
tor, for  the  benefit  of  0,  the  cestui  que  trust,  as  a  promise  to  G ; 
and  an  action  brought  in  the  name  of  G,  on  this  promise,  will 
entitle  him  to  recover.  I  belieye  this  doctrine  has  never  been 
qaestioned,  since  the  case  of  Button  and  Pool,  in  Yentris.  I  know 
there  is  something  said  respecting  the  cestui  que  trust  being  a  rela- 
tive *  to  the  promisee ;  and  that  this  relation  drew  the  ^^ .  ^  ^i 
promise  to  the  cestui  que  trust  This  is  figurative  Ian-  ^ 
guage,  without  any  meaning.  The  truth  is,  it  was  thought  rea- 
sonable, that,  rather  than  justice  should  &il,  such  promise  being 
made  for  the  benefit  of  the  cestui  que  trusty  should  be  considered 
as  made  to  him. 

Chancery,  also,  has  a  power  of  ordering  a  person  to  reagn  the 
evidence  of  debts  which  have  been  paid,  and  have  not  been 
given  up  to  the  obligor,  or  canceled;  and,  also,  to  resign  the 
evidence  of  title,  when  it  becomes  improper  to  hold  it ;  as  in 
case,  when  the  debt  secured  by  it  was  paid,  on  the  day  on  which 
it  was  contracted  to  be  paid.  9  Mod.,  297  ;  2  Atk,  807 ;  1  Yem., 
479.  In  these  cases^  it  is  true,  if  the  defendant  was  sued  by  thp 
mortgagee,  in  a  suit  at  law,  for  the  purpose  of  ejecting  him,  he 
might  defeat  a  recovery  by  the  same  evidence,  as,  when  he  is 
plaintiff  in  chancery,  he  can  compel  a  surrender  of  the  evidence, 
by  force  of  which  the  claim  was  made ;  but  it  is  uncertain  when 
such  suit  will  be  brought  It  may  be  delayed  until  all  the  wit- 
nesses to  the  necessary  fact  of  payment  of  the  demand,  are  dead. 
This  is  enough  to  warrant  chancery  to  grant  specific  relief.  If 
it  be  said,  that  the  plaintiff,  in  such  case,  has  a  right  to  instru- 
ments which  he  claims,  and  that  the  defendant  would  be  liable 
at  law  in  an  action ;  all  this  may  be  true ;  but  damages  reco- 
vered in  a  suit  at  law,  would  not  afford  that  specific  relief  which 
he  seeks  in  chancery,  and  to  which  he  is  entitled. 
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[•417]  •CHAPTER  EL 

Of  thb  PaiKCZPLn  which  Govern  ik  Rbbonding  akd  uodjwyisq 

Ck>NTBACTS  ;  AKD  WHEN  A  CoUBT  OF  ChANOEBY  WILL  ReBCIHD 

OB  Modify  Contbactb. 

I  HAVE  considered  the  power  of  chancery  in  granting  q)ecifio 
relief;  and  have  endeavored  to  point  cut  the  goveming  princi- 
ple in  each  case;  I  shall  now  consider  the  power  which  they 
exercise,  either  in  rescinding  contracts  altogether,  or  in  part ;  and 
00  moalding  them,  as  to  effectoate  between  the  parties,  the  most 
sabstantial  justice.  They,  in  this  case,  resort  often  to  the  power 
they  have  of  appealing  to  the  conscience  of  the  litigant  parties 
in  chancery :  and,  in  no  case,  do  coarts  of  chancery  give  vindic- 
tive damagea  Whenever  they  relieve,  by  rescinding  or  modify- 
ing a  contract^  they  compel  the  person,  in  whose  favor  they 
decide,  to  do  complete  justice. 

There  are  two  classes  of  cases,  in  which  this  power  is  exer> 
oised.  One  of  them  is  where  no  recovery  could  be  had  on  the 
contract  If  a  suit  were  instituted  upon  it,  the  defendant  would 
ftvoid  it  The  other  is,  where  a  recovery  might  be  had.  The 
ground  on  which  chancery  proceeds,  in  such  cases,  where  a  oouit 
of  law  will  afford  a  remedy,  is,  that  the  evidence  by  which  such 
contracts  may  be  defeated,  may  be  lost  Almost  every  case 
rests  on  parol  testimony.  The  witnesses  may  die  before  a  suit  is 
brought ;  and  it  may  be  the  case  that  the  covenantee,  obligee, 
or  promisee,  would  abstain  from  instituting  a  suit,  until  the  wit- 

r*4.1 5^1  ^^^^'^  ^^  dead,  or  gone  out  of  *  the  reach  of  the  defend- 
*'  ^  ant  In  such  case,  there  would  not  be  any  necessity  to 
apply  to  chancery,  provided  the  defendant  had  an  opportunity  to 
defend  against  the  plaintiff's  suit  There  is  another  class  of 
cases,  which  cases,  in  the  opinion  of  a  court  of  chancery,  are 
radically  corrupt;  which  they,  therefore,  rescind:  but  the  courts 
of  law  suffer  the  plaintiffii  to  recover  thereon.  In  those  caseSi 
it  is  apparent,  that  the  difference  betwixt  the  courts  does  not  con- 
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gist  in  ft  differenoe  in  principle ;  for  it  is  as  mucli  a  maxim  of 
ktWy  that  an  illegal  contract  is  void,  as  it  is  in  equity.  But 
chancery  views  certain  contracts  unlawful,  which  a  court  of  law 
does  not  So,  too,  it  is  as  much  a  maxim  of  law  as  equity,  that 
contracts,  obtained  by  fear,  occasioned  by  improper  conduct,  to 
which  a  person  would  not  have  consented,  if  left  to  act  freely, 
are  void ;  as  it  is  of  equity.  But  the  courts  of  law  have  stopped 
short  ia  ihe  appUcation  of  the  maxim ;  whilst  chancery  has  ex. 
tended  the  maxim  to  a  variety  of  cases,  which,  as  they  sup- 
pose, £slI1  within  the  reason  of  the  maxim.  Courts  of  law  and 
chancery  agree  in  principle ;  but  differ  in  the  application  of  the 
principle;  and  this  differenoe  has  extended  the  jurisdiction  of 
chanoeiy  to  a  vast  number  of  cases,  which  a  court  of  law  is  as 
eompetent  to  decide  upon  as  a  court  of  chancery.  If  the  max- 
ims of  the  common  law  warrant  a  court  of  chancery  to  rescind 
them,  because  they  ought  to  be  considered  of  no  validity ;  then 
is  a  court  of  law  also  justified  in  treating  them  as  destitute  of 
any  validity.  On  the  other  hand,  if  these  maxims  do  not  war- 
rant a  court  of  law  to  treat  them  as  if  they  were  not  valid ; 
neither  do  they  warrant  a  court  of  chancery  to  treat  them  as  not 
valid. 

A  court  of  chancery  will  rescind,  or  relieve  against  cootracts 
opposed  to  sound  policy.  Such  will  be  rescinded  utterly,  or 
relieved  against,  so  far  as  they  are  opposed  to  sound  policy ;  and 
will  often  be  so  modified,  as  *  to  effectuate  substantial  ^^,^  ^^ 
justice  between  the  parties.  It  is  a  maxim  of  law,  that  ^ 
contracts  against  sound  policy,  are  void ;  and  many  such  are  so 
treated  in  a  court  of  law :  As  if  a  man  should  contract  not  to 
carry  on  his  honest  business;  as  where  a  mechanic  contracts 
not  to  follow  his  trade^  or  a  merchant  his  merchandise,  and 
many  others ;  on  which  contracts  there  caA  be  no  recovery  for  a 
violation  of  them.  But  the  courts  of  law  have  stopped  short, 
and  have  not  applied  it  to  contracts,  which  courts  of  chancery 
judge  to  be  within  the  rule,  and  which  they  will  rescind,  or 
lelieve  against  One  of  these  cases,  is  marriage  brocage  contracts. 
These  are,  in  equity,  considered  to  be  opposed  to  sound  policy, 
and  with  the  highest  reason ;  for  money,  paid  for  the  purpose  of 
engaging  persons  to  procure  a  match,  may  often  be  the  means 
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of  bringing  about  an  unhappy  marriage  connexion,  which  will 
disappoint  the  expectations  of  parents,  and  inflict  painful  and 
lasting  wounds  on  their  peace  of  mind,  and  result  in  the  entire 
destruction  of  domestic  tranquillity.  Such  contracts,  though  hith- 
erto considered  as  valid  in  law,  will  be  rescinded  in  chancery. 

Contracts  for  the  sale  of  expectancies  of  young  heirs  are,  in 
chancery,  held  to  be  radically  corrupt ;  and  chancery  will  rescind 
them,  on  the  repayment  of  the  money  received.  Surely,  such 
contracts  are  againat  sound  policy  which  are  so  ofken  the  means 
of  feeding  the  licentious  passions  of  men.  Headstrong  young 
men  are,  by  this  means,  furnished  with  money,  which  enables 
them  to  pursue  their  demoralizing  pleasurea  Their  talents  are, 
also,  withdrawn  from  all  useful  employments;  and  they  often 
become  a  burden  to  others.  By  this  means,  prodigality  is  en- 
oouraged;  the  expectations  of  parents,  and  other  friends,  are 
disappointed.  Whilst  they  suppose  that  the  property  which  they 
leave  will  contribute  to  the  comfort  of  the  objects  of  their  affeo- 
^  -  tion,  it  is  devoured  by  the  *  sharper  an4  the  miser.  There 
^  -*  does  not  seem  to  be  any  reason  why  courts  of  law  should 
not  have  extended  their  principles  to  embrace  cases  of  this  kind. 
8  P.  Wms.,  131 ;  2  Vent,  846 ;  2  Atk.,  34 ;  1  ibid.,  854.  In  the 
same  point  of  light,  I  apprehend,  chancery  has  viewed  mortgages, 
as  opposed  to  sound  policy ;  and  have  assumed  a  jurisdiction 
over  them,  because  they  were  so  opposed ;  and,  as  far  as  they 
are  opposed  to  sound  policy,  chancery  relieves  against  them. 
The  contract  betwixt  the  parties,  as  to  the  effect  of  it,  is  justly 
considered  in  a  court  of  law.  If  such  contract  is  to  be  viewed 
as  a  valid  contract,  the  intention  of  the  parties,  as  expressed  in 
the  contract,  ought  to  be  regarded.  When  A  agrees,  expressly 
under  his  hand  and  seal,  that,  if  be  do  not  pay  to  B  one  thousand 
dollars,  by  such  a  day,  that  the  deed  which  he  has  given  to  B 
shall  be  an  absolute  deed,  how  is  it  possible  for  a  court  of  equity 
to  treat  this  subject  differently  from  a  court  of  law,  as  it  now 
does?  It  would  not  be  expounding  the  meaning  of  a  contract; 
but  making  a  contract  for  the  parties.  As  to  the  meaning  of  a 
contract,  nothing  can  be  more  explicit  than  the  terms  used  by 
the  parties.  Every  person  will  understand  the  meaning  to  be 
exactly  as  it  is  understood  by  a  court  of  law.    But  it  was  easy 
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to  see  that)  if  fall  effect  were  giyen  to  such  contracts,  as  is  done 
in  courts  of  law,  great  injustice  would  be  done;  and  that  sound 
policy  did  indeed  require  that  such  contracts  should  not  be  suf- 
fered to  have  their  full  effect  Chancery  was  thus  warranted,  by 
the  well-known  maxim  that  contracts  opposed  to  sound  policy 
are  void,  so  to  modify  the  contract  by  mortgage  as  to  prevent 
that  injustice  which  rendered  it  void,  as  being  opposed  to  sound 
policy.  There  was  no  defect  in  the.  contract,  so  &r  as  it  was  a 
contract  which  conveyed  land  to  secure  a  debt :  this  was  reason- 
able and  proper.  But  that  part  of  the  contract  which  provided 
that^  if  the  debt  were  not  paid  by  such  a* time,  the  - 

land  mortgaged  should  be  forfeited  (however  great  the  *•  ^ 
disparity  might  be  betwixt  the  value  of  the  land  and  the  value 
of  the  debt),  is  opposed  to  sound  policy.  Therefore,  it  was 
proper  for  a  court  of  chancery  to  restrain  its  operation,  and  not 
suffer  it  to  extend  any  further  than  to  be  a  security  for  the  debt 
due  from  the  mortgagor ;  at  the  same  time  permitting  the  mort- 
gagee to  use  his  title  for  the  purpose  of  procuring  payment  of 
his  demand.  Therefore  it  is,  if  the  mortgagor  come  into  chan- 
cery for  a  decree  of  redemption,  chanoeiy  will  grant  its  aid  on 
no  other  condition  than  the  payment  of  the  debt  due.  If  the 
mortgagor  does  not  come  to  redeem,  chancery  never  interrupts 
the  mortgagee  in  using  his  title,  as  sole  owner  of  the  land,  to  get 
possession  of  the  land,  and  to  reimburse  himself  his  debt  If  he 
take  enough  to  reimburse  him,  chancery  will  decree  a  redemp- 
tion, without  decreeing  anything  to  be  paid ;  for  he  has  the  full 
benefit  of  the  legal  part  of  the  contract:  his  debt  is  realized. 
So,  too,  on  the  same  ground,  chancery  compels  the  mortgagee  to 
account  for  the  rents  and  profits  of  the  land  whilst  in  his  posses- 
sion ;  that  is,  the  rents  must  be  applied  to  the  payment  of  interest 
in  the  first  place,  and  then  to  the  principal.  So,  too,  if  the 
security  be  ample,  chancery  will  issue  an  injunction  against  the 
mortgagee  in  possession,  that  he  shall  not  commit  waste.  But 
if  he  cannot  get  his  debt  firom  the  rents  and  profits  of  the  mort- 
gagee! premises,  there  being  a  defective  security  for  the  debt,  chan- 
cery will  not  prevent  him  from  committing  waste;  but  he  must 
account  with  the  mortgagor  for  the  profits.  Chancery  considers 
the  mortgagee  entitled  to  nothing  but  his  debt,  and  the  mortgaged 
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premues  as  «  secority  for  the  debt^  as  wdl  after  the  fiiffisiiaie  as 
before. 

Upon  the  same  princiide  it  is  that  chaaoerj  has  alwajs  decreed 
_  .  a  redemption,  apon  payment  of  principal  and  *  8im|de 
'-  ^  interest,  althongh  the  contract  was  to  pay  compoond 
interest  It  has  been  said  that  chancery  so  decrees,  because  a 
contract  to  pay  compound  interest  is  oppreasiye.  Bat^  sorely, 
there  can  be  no  injustice  in  such  a  contract,  as  it  respects  the 
parties;  £br  the  payment  of  compound  interest  is  in  perfect 
accordance  with  the  most  perfect  justice ;  for  interest  is  an  annual 
sum ;  it  is  a  certain  sum,  allowed  to  be  taken  for  the  use  of 
money,  for  a  year.  If  A  lend  to  B  one  hundred  dollars,  and,  at 
the  end  of  the  year,  receives  the  lawful  interest,  this  he  has  a 
right  to  receive ;  and  he  may,  without  any  breach  of  the  purest 
equity,  lend  the  money  so  received  to  the  payer,  or  any  other 
man,  on  interest:  such  a  transaction  would  be  good  at  law  and 
in  equity.  And  iC,  in  such  a  course  of  proceeding,  say  for  ten 
years,  the  borrower  should  pay  annually  the  interest,  and  the 
interest  diould  be  loaned,  and  the  interest  of  this  loan  should  be 
paid  annually,  the  lender,  in  that  case,  will  then  have  reoeiyed 
the  same  sum,  and  no  more,  than  i^  at  the  end  of  ten  years, 
nothing  having  been  paid,  the  creditor  should  demand  firom  him 
compound  interest ;  and  yet,  in  the  last  case,  he  could  not  receive 
it  The  principle  must  be,  that,  to  admit  a  recoyery,  would  be 
opposed  to  sound  policy ;  for  incautious  men  do  not  calculate 
how  fust  compound  interest  accumulates  a  debt  against  them, 
which  will  unexpectedly  sweep  their  property  from  under  their 
feet  And  although  there  is  no  injustice  in  receiving  interest 
annually  (nay,  it  is  in  perfect  unison  with  the  spirit  of  the  law 
that  admits  interest  to  be  taken),  if  the  debtor  pay  annually  such 
interest,  the  law  admits  it  to  be  done;  or,  if  the  creditor  insists 
upon  his  interest  annually,  he  can  compel  payment,  and  thus  get 
bis  interest  upon  interest  But  so  many  men  are  inconsiderate  as 
to  tbe  consequence  of  suffering  their  debts  to  accumulate  interest, 
when  they  are  not  called  upon  yearly,  that,  it  has  been  deemed 
ntAA€r%  *  dangerous  to  suffer  the  recovery  of  compound  interest; 
^  ^  and,  in  this  respect,  the  law  accords  with  chancery.  In 
neither  court  can  compound  interest  be  recoyered ;  and  in  neither 
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mmld  a  contract  be  in  force  to  secure  it,  any  fluiher  than  thereby 
to  recover  the  principal  and  simple  interest  We  are  here  fiir- 
nidied  with  a  case  where  the  contract  of  the  parties  is  disre- 
garded, both  in  law  and  equity,  as  far  as  such  contract  is  opposed 
to sonnd policy;  andfalleffectisgiventoit,a8&rasiscona&Btent 
with  sound  poli<rf .  On  the  same  principle,  chanceiy  interposes 
to  relieve  against  penalties.  A  contract  to  which  a  penalty  m 
annexed,  so  far  as  it  respects  the  enjbrdng  of  the  penalty,  is 
holden,  in  equi^,  to  be  against  sound  policy,  and  of  a  very  dan- 
gerous tendency.  On  what  other  ground  could  a  contract,  to 
which  a  penalty  is  annexed,  be  disregarded,  as  fiir  as  it  respeds 
the  penalty?  For  the  contract  is  express  that,  if  such  a  thing  is 
not  done,  the  agreement  to  pay  the  penalty  shall  be  binding ; 
but  chancery  says,  such  contract  shall  not  be  binding.  Oourts 
of  law  would  not  apply  the  well-known  maxim  to  the  case  of 
penalties,  but  suffered  them  to  be  recovered:  this  drove  the 
parties  into  chancery,  and  they  granted  them  relief,  and  that  in 
direct  violation  of  Uie  contract  This  was  a  monstrous  stretch 
of  arbitrary  power,  if  such  contract  was  valid.  But  it  was  no 
more  than  perfect  jostice,  if  the  contract  were  invalid,  so  &r  as 
it  respected  the  penalty.  Chanceiy  so  moulds  the  contract  as  to 
give  effect  to  it,  so  &r  as  it  is  consistent  with  policy. 

To  prevent  the  necessity  of  applying  to  chancery,  a  statute 
has  been  enacted,  which,  although  it  does  not  reach  every  case, 
yet  it  does  many ;  by  means  whereof  courts  of  law  are  vested 
with  power  to  chancer  down  the  penalty  to  a  sum  which  it  is 
equitable  that  the  plaintiff  should  recover.  The  legislature  could 
not  have  done  this,  if  the  contract  had  been  valid. 

^♦Itis  not  every  case  where  apersonagreestodoacer-^.  _ 
tain  thing,  or  to  pay  a  sum  of  money,  that  chancery  will  ^  ^ 
relieve  against  as  a  penalty :  it  may  be  an  agreement  on  a  sum  in 
damages  to  be  paid,  if  the  thing  is  not  done ;  leaving  the  party 
contracting  to  his  election  to  do  which  he  pleases.  But  whenever 
the  sum  to  be  forfeited  is  annexed,  for  the  purpose  of  securing 
the  performance  of  the  agreement,  it  is  a  penalty,  against  which 
chancery  will  relieve,  unless  the  penalty  is  for  so  small  a  sum 
that  it  cannot  be  supposed  worthy  of  the  interposition  of  chan- 
cery. 
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Chancery  will  relieve  against  a  bargain,  where  there  has  been 
no  firaudf  but  where  both  parties  have  been  mistaken.  The  sel- 
ler supposed  that  he  was  selling  a  different  thing  from  what  he 
sold ;  and  the  buyer  bought  a  different  thing  from  that  which 
he  supposed  he  had  bought ;  that  is  to  say,  when  the  mistake 
respected  something,  the  supposed  existence  of  which  was  the 
cause  of  the  bargain:  As  if  A  should  purchase  of  B  a  tract  of 
land,  on  which  both  supposed  there  was  a  mine  of  lead ;  and 
the  object  of  the  purchase  was,  to  buy  a  mine  of  lead ;  and  had 
it  not  been  for  this  belief  A  would  not  have  purchased  the  trael 
of  land.  It  was  the  sine  qua  non  of  his  purchase,  that  there 
should  be  a  mine  of  lead  on  the  land  purchased ;  and  B  honesU  j 
sold  the  land,  believing  that  he  sold  a  mine  of  lead.  But,  upon 
a  more  accurate  mensuration,  it  was  found,  that  the  mine  was 
on  the  land  of  0.  It  is  not  difficult  to  see,  that  such  a  contract 
ought  not  to  be  binding;  when  neither  party  intended  to  enter 
into  such  a  contract  To  Hse  a  common  expression,  which  con* 
tains  a  sound  maxim  of  law,  the  minds  of  the  parties  did  not 
meet  on  such  a  contract ;  therefore  it  was  not  binding  It  would 
never  have  been  supposed  to  be  binding,  at  law,  any  more  than 
in  equity;  if  courts  of  law  would  have  applied  an  acknowledged 
*  maxim  of  law  to  it,  and  held  it  to  have  been  void.  By 
'-  ^  this,  it  is  not  meant  to  assert,  that  the  buyer  has  no 
remedy;  and  that  he  may  not  recover  a  compensation  at  law, 
in  damages:  but  the  remedy  there,  is  defective;  for  by  such 
lecovery,  the  contract  is  confirmed ;  and  the  purchaser  is  obliged 
to  keep  the  thing  purchased,  at  its  worth  in  market,  which  he 
never  intended  to  have  purchased ;  and  which  would  be  of  veiy 
little,  or  no  value  to  him :  whereas  the  maxim  would  justify  any 
court  in  considering  the  contract  as  void.  So,  too,  in  conformity 
to  the  same  maxim,  when  a  person  has  entered  into  a  contract, 
under  a  misapprehension  of  his  rights ;  chancery  has  relieved 
against  such  contract  Nothing  can  be  stronger  on  this  pointy 
than  the  declarations  of  the  chancellor,  in  a  case,  where  a  man, 
being  caught  in  bed  with  the  wife  of  another  man,  was,  for  fear 
of  losing  his  life,  compelled,  by  duress,  to  execute  to  the  husband 
a  bond  for  a  large  sum  of  money ;  and  afterwards,  when  the 
duress  was  removed,  affirmed  the  old  contract,  by  giving  a  new 
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bond.  On  a  bill  filed  for  relk f  against  this  new  bond,  the  chan- 
oellor  said,  that  if  it  had  appeared,  that  when  the  new  bond  was 
executed,  the  obligor  had  supposed  that  he  was  bound,  in  point 
of  law,  to  pay  the  first  bond,  he  would  have  relieved  against  the 
new  bond :  notwithstanding,  it  seems  to  be  an  opinion  com- 
monly  received,  that  a  man  cannot  avail  himself  of  his  ignorance 
of  the  law,  to  obtain  relief  It  will  be  found,  that  the  maxim 
ignorarUia  legia  nan  eocetuatj  is  very  fiur  from  being  of  universal 
application,  in  matters  of  civil  concern.  As  in  the  case  where 
there  were  three  brothers,  A,  B,  and  C :  B,  the  middle  brother, 
died,  seised  in  fee  simple  of  real  property :  not  having  devised  it 
by  wilL  A,  the  elder,  and  G,  the  younger  brother,  both  claimed 
the  estate.  That  they  might  amicably  settle  their  controversy, 
they  agreed  to  *  consult  D,  a  school-master,  who  lived  in  r^AOfn 
the  neighborhood ;  and  who,  they  supposed,  was  learned 
in  the  law.  D  informed  them,  that  there  was  a  maxim  of  law, 
terra  ponderoaa  est ;  and,  of  course,  was  of  opinion,  that  the  estate 
had  gone  downwards  to  C  :  but  as  it  was  equitable  that  they 
should  divide  it,  he  advised  them  so  to  do.  Accordingly,  by  deed, 
they  divided  the  estate  betwixt  them.  The  elder  brother  having 
found  out,  that  by  law,  all  the  real  estate  of  his  deceased  brother 
belonged  to  him,  and  that  he,  from  a  misapprehension  of  his 
rights,  through  ignorance  of  the  law,  had  parted  with  his  pro- 
perty, applied  to  chancery  for  relief;  and  the  conveyances  were 
set  aside,  in  £ftvor  of  the  elder  brother:  and  this  was  done  in 
a  case  where  no  special  equity  required  it  When  a  mistake 
respecting  any  fSEtct,  is  not  such  as  would,  if  the  fact  had  been  dis* 
covered,  have  prevented  the  bargain,  chancery  will  not  set  aside 
the  contract,  although  the  mistake  may  have  occasioned  the 
giving  something  more  than  would  have  been  given,  if  the  fact 
had  been  known  at  the  time  when  the  contract  was  entered  into: 
for  in  such  case,  a  compensation  in  damages  would  be  a  sufficient 
remedy. 

Certainly  a  court  of  law  is  not  a  stranger  to  affording  an  e£feo- 
tual  remedy,  in  cases  of  mistake.  An  action  at  law  has  been 
Bustiunod,  demanding  compensation  for  an  injury  arising  from  a 
mistake  in  settling  an  account  So,  too,  an  action  for  money  had 
and  received,  where  money  has  been  paid  by  mistake,  is  a  corn- 
ea 
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plete  remedy  for  the  injury  accruing  by  mistake.  There  ars 
man^  cases  where  a  contract  obtained  by  force  is  not  Talid; 
because  the  mind  of  the  promisor  was  not  voluntary  in  the  pro- 
mise. For  the  same  reason,  a  contract  where  a  mistake  has  int^- 
yened,  ought  not  to  be  considered  as  valid ;  for  the  mind  of  the 
promisor  was  not  voluntary  in  the  contract  The  difference, 
-_  ^_  in  cases  where  mistakes  have  *  intervened,  betwixt  courts 
'-  ''of  law  and  equity,  is  not  in  principle,  (for  both  oourts 
adopt  the  same  principles,)  but  in  the  appli^tion  of  the  principles. 
ContractB  obtained  by  such  force,  or  putting  in  fear,  as  amounts 
to  duress  of  imprisonment,  or  duress  fer  mtnas^  are  void  at  law; 
and  the  reason  why  they  are  void,  is,  because  the  mind  of  the  pro- 
misor was  not  voluntary  in  the  contract :  they  were  entered  into, 
because  the  promisor,  obligor,  or  covenantor,  wished  to  avoid 
what  appeared  to  him  a  greater  evil  than  to  enter  into  the  con- 
tract: he  did  not  act  freely;  and  for  that  reason,  he  ought  not 
to  be  bound.  But  oourts  of  law  will  not  apply  the  principle  to 
any  case,  where  the  force,  or  fear,  which  produced  the  contract, 
&lls  short  of  duress;  whilst  chancery  applies  it  to  every  case 
where  the  contract  was  entered  into,  from  fear  of  some  great 
evil,  if  he  did  not  so  contract ;  provided  the  fear  is  well  grounded, 
or  reasonable.  Fear  of  some  unlawiul  violence,  although  it  does 
not  amount  to  legal  duress,  is  a  sufficient  ground,  in  a  court  of 
chancery,  to  avoid  a  contract  1  P.  W.,  118,  689 ;  1  Bro.  in  Can., 
869 ;  2  Pow.  Con.,  160, 187,  264 ;  8  P.  W.,  298.  So,  contracts 
to  avoid  some  great  evil,  whether  force  is  threatened  or  not,  irladi 
the  person  who  obtained  the  contract  had  no  right  to  inflict,  will 
be  rescinded  in  equity,  although  an  action  cannot  be  sustained 
on  such  contract,  in  a  court  of  law.  In  these  cases,  where  equi^ 
rescinds,  it  is  done  upon  the  same  ground,  that  a  court  of  law  treats 
a  contract  obtained  by  duress,  as  void.*  As,  where  a  gentleman 
paid  bis  addresses  to  a  young  lady  of  great  fortune,  with  the  con- 
nivance and  approbation  of  the  young  lady's  mother,  who  was 
guardian  to  her.  When  the  mother,  found  that  her  daughter's 
suitor  was  very  much  attached  to  her  daughter,  she  informed 
him,  that  her  daughter's  fortune  was  very  ample;  and,  if  he 
received  at  her  (the  mother's)  hands,  the  principal,  without 


P0WEB6  OF  CHANCEBT.  579 

*  interest,  on  the  rents  and  profits  of  her  daughter's  rfAnoi 
estate,  (since  it  had  been  in  her  hands  as  gnardian,)  and  *-  '' 
should  suffer  her  to  retain  them,  as  a  reward  for  the  care  which 
she  had  bestowed  on  her  daughter's  education,  and  the  expenses 
she  had  laid  out  in  providing  for  her ;  this,  in  her  opinion,  would 
be  reasonable.  But  finding  that  he  was  unwilling  to  agree  to 
her  proposal,  she  told  him,  that,  unless  he  would  covenant  never 
to  call  her  to  an  account  for  the  avails  of  her  daughter's  estate, 
that  is  to  say,  the  interest  of  her  money,  and  the  rents  of  her 
estate ;  she  would  use  her  influence  to  prevent  the  marriage  of 
her  daughter  with  him.  The  suitor,  being  unwilling  to  run  any 
iisk,  not  knowing  what  influence  the  mother  might  have  over 
the  daughter,  covenanted  not  to  demand,  after  marriage,  any 
interests,  rents,  or  profits  of  the  daughter's  estate.  The  marriage 
took  place;  the  husband,  then,  applied  to  chancery  for  relief  and 
chancery  set  aside  the  covenant ;  because  that  which  he  did,  was 
done  to  avoid  what  appeared  to  him  to  be  a  great  evil ;  and  what 
he  did,  was  not  done  voluntarily,  but  much  against  his  wilL 

So,  too,  when  A,  finding  B  to  be  embarrassed  in  his  circum- 
stances, and  very  hardly  pressed  for  money,  appeared  to  be  very 
firiendly  to  B,  and  loaned  him  money  repeatedly.  He  then  told 
B,  that  he  must  sell  to  him  his  real  estate,  for  such  a  sum,  which 
was  very  far  below  the  real  value  of  the  estate;  and  threatened 
him,  that,  if  he  did  not  comply  with  his  proposal,  he  would  arrest 
him  for  the  money  due  to  him.  B,  finding  himself  thus  enthrall- 
ed, and,  at  that  time,  perceiving  no  means  by  which  he  could 
extricate  himself  from  the  evils  with  which  he  was  encompassed, 
complied  with  A's  proposal ;  and  then  applied  to  chancery  to 
rescind  the  contract,  which  he  had  made  to  avoid  the  evil  of  being 
arrested  and  thrown  into  a  jail.  The  court  set  aside  the  convey- 
ances by  B  to  A,  *  on  the  condition  that  B  paid  A  all  r-^^^M 
that  which  he  owed  him.  These  cases  are  mentioned  as  '-  -' 
examples  of  the  principle  that  every  contract,  obtained  by  any 
imposed  hardship,  oppression,  or  extortion,  is  not  voluntarily 
made,  and,  being  entered  into  reluctantly,  is  void ;  for  such  con- 
tract ia  made  to  avoid  some  pressing  evil,  and  falls  within  the 
maxim,  and  will  be  set  aside  in  chancery,  upon  the  terms  of  re- 
storing what  is  honestly  due. 
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The  contracts  of  lunaticB,  idiots,  and  persons  non  eompoUt 
merUiSf  are  void  at  law.  Whether  the  lunatic  can  avoid  such 
his  oontract|  himself  by  reason  of  a  maxim,  thcU  a  man  may  not 
duttify  himsdfj  or  not,  is  not  a  subject  of  the  present  inquiry ; 
for,  whether  it  belongs  'to  him,  or  his  representative,  after  his 
decease,  to  avail  himself  of  the  lunacy,  whenever  it  is  done,  the 
contract,  bond,  or  other  deed,  is  considered  as  void  at  law.  But 
feebleness  of  intellect,  which  has  fallen  short  of  lunacy,  of  idiocy, 
or  of  constituting  that  character  denominated  non  compos  mentis^ 
has  never  been  considered,  in  a  court  of  law,  as  rendering  a  con* 
tract  void.  The  maxim,  which  is  acknowledged  to  be  the  gov- 
erning principle,  is*  this:  that,  when  there  is  a  want  of  intellect 
in  any  person,  there  can  be  no  contract  entered  into  by  such  pe^ 
son,  as  will  be  binding  upon  him.  Chancery  has  extended  the 
application  of  this  maxim  beyond  what  has  ever  been  done  by  a 
court  of  law:  as,  where  a  tutor  to  a  young  gentleman  of  weak 
xmderstanding,  procured  from  him  a-  voluntary  bond  for  one 
thousand  pounds,  chancery  set  it  aside.  It  is  in  vain  to  say,  that 
the  ground  on  which  chancery  proceeded,  was,  that  such  conduct 
was  a  fraud,  and  breach  of  trust  Admitting  this  to  be  so,  it  does 
not  alter  the  case ;  for  that  which  made  it  a  fraud  in  the  tutor, 
was,  the  slender  capacity  of  the  young  gentleman.  If  his  under- 
standing had  not  been  below  the  common  level,  a  court  of  chan* 
^  eery  would  not  have  interfered,  to  set  aside  a  *  bond  of  a 
*-  -'  thousand  pounds,  given  by  a  pupil,  when  that  pupil  was 
Ota  juris^  and  the  son  of  a  nobleman,  as  was  the  case.  The 
weakness  of  the  intellect  was  a  sine  qua  non  of  the  decree.  In 
such  case,  a  court  of  law  would  have  sustained  an  action  on  the 
bond.  The  difference  in  this  case,  is  not  because  the  principles 
of  law  in  both  courts  are  not  the  same;  but  because. a  court  of 
law  refuses  to  apply  acknowledged  principles  to  such  a  case, 
whilst  a  court  of  chancery  gives  full  effect  to  those  principles 
which  it  acknowledges.  A  court  of  chancery,  has,  also,  interfered 
to  rescind  an  nnreasonable  contract,  which  has  been  obtained 
of  a  man  when  intoxicated,  when  that  intoxication  has  been 
procured  by  the  person  who  obtained  the  bargain.  If  the  same 
bargain  had  been  obtained  without  force,  fear,  or  fraud,  of  a  man 
in  Ids  right  mind,  it  would  not  be  set  aside  in  chancery.    The 
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State  of  mind  that  be  was  in,  in  consequence  of  intoxication,  was 
the  reason  why  an  unreasonable  bargain  was  obtained  of  him. 
A  court  of  law  has  not  extended  the  maxim  thus  &r.  We  find 
no  case  where  a  court  of  chancery  has  rescinded  a  contract,  on 
the  ground  that  the  promisor  was  intoxicated,  unless  he  was 
drawn  into  that  state  by  the  practice  of  the  promisee,  &c. 
Neither  do  we  find  any  case  where  relief  has  been  denied,  when 
advantage  has  been  taken  of  a  man  destitute  of  the  regular  exer- 
cise of  his  understanding,  by  reason  of  intoxication,  although 
the  bargainee  had  no  hand  in  bringing  him  into  a  state  of  intoxi- 
cation. Nothing  can  be  more  clear  than  this ;  that  when  a  man 
is  intoxicated,  he  is,  in  a  great  measure,  deprived  of  his  reason, 
and  always  of  the  regular  exercise  of  it  Why,  then,  should  a 
man  be  bound  by  a  contract  unreasonable  and  ruinous  to  him, 
which  he  entered  into  when  destitute  of  his  reason?  If  the 
r^ular  exercise  of  intellect  be  necessary  to  give  efficacy  to  a  con* 
tract ;  then  a  contract,  unreasonable  in  itself)  entered  into  by  a 
person  when  intoxicated,  *  ought  to  be  considered  as  void,  r^^in^^ 
both  at  law  and  in  equity.  It  would  not  be  proper,  indeed,  ^  -' 
to  treat  a  drunken  man  as  a  person  privileged  to  rescind  his  con- 
tracts, at  pleasure,  as  an  infant  may.  It  would  be  sufficient  to 
restrain  his  power  to  set  aside  his  contracts,  to  those  only  which 
are  unreasonable.  It  may  be  objected  that  our  law  does  not 
permit  intoxication  to  furnish  any  excuse  for  a  man's  conduct; 
for,  if  a  man  should  do  that  act,  which  would  be  murder,  if  done 
by  a  person  in  possession  of  his  right  mind;  it  also  would  be 
murder,  if  committed  by  a  person  deprived  of  his  reason  by  in- 
toxication, and  he  will  be  punished  as  a  murderer.  This,  indeed, 
is  so ;  and  yet  there  is  no  person  who  does  not  perceive  that  he 
may  be  as  devoid  of  reason  as  a  Innatic:  yet  all  men  concur  in 
the  opinion,  that  a  lunatic  ought  not  to  be  put  to  death  in  such 
a  case,  because  he  was  destitute  of  reason.  We  shudder  at  the 
idea  of  putting  such  a  man  to  death,  who  is,  in  our  opinion,  in- 
capable of  committing  a  crime ;  and  yet  we  concur  in  the  opin- 
ion, that  when  a  man  who  is  intoxicated,  so  conducts^  although 
utterly  destitute  of  reason,  that  he  ought  to  be  put  to  death.  It 
is  sometimes  said,  that  a  man  brought  upon  himself  his  want  of 
reason ;  and,  therefore,  it  was  occasioned  by  his  own  fault;  and, 
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upon  that  account  it  ought  not  to  be  any  excuse  for  him.  Bat 
this  is  not  the  reason  whj  the  lunatic  is  excused  from  punish- 
ment, and  the  drunken  man  put  to  death ;  for  we  will  sappoae 
that  a  man,  bj  a  course  of  intoxication,  had  become  an  idiot,  or 
a  madman,  and  never  since  had  been  intoxicated ;  and  such  a 
man  had  done  the  deed  that  would  have  been  murder,  if  perpe- 
trated by  a  man  in  his  right  mind ;  yet  it  would  be  no  crime  in 
this  madman,  and  yet  he  was  the  guilty  cause  of  his  want  of 
understanding.  He  would  be  no  more  considered  as  deserving 
of  death,  than  the  person  who  had  become  a  madman  by  the 
-  visitation  of  God.  The  reason  why  the  person  *  intoxi- 
^  ^  cated  should  be  treated  as  a  murderer,  is  a  reason  of  pol- 
icy ;  for  if  it  were  not  so,  it  would  open  a  door  for  the  exercise 
of  the  most  diabolical  malice,  under  the  pretense  of  a  feigned 
intoxication.  Nay,  it  would  lead  to  actual  intoxication,  that  the 
most  malignant  passions  of  the  human  heart  might  be  gratified 
with  impunity.  No  other  course  could  be  taken,  with  safety  to 
the  lives  of  men,  unless  intoxication  itself  should  be  punished 
as  a  capital  offense.  But  what  has  this  to  do  with  dvil  concerns? 
What  policy  requires  that  any  man  should  derive  to  himself  an 
unconscientious  gain,  by  taking  advantage  of  a  man  who  is  dis- 
qualified, though  it  be  by  his  own  act,  from  taking  a  proper  caie 
of  his  business?  The  law  has  not  employed  any  man  to  inflict 
punishment  on  his  neighbor  for  his  intemperance ;  nor  is  it  neces- 
sary that  any  man  should  make  a  bargain  with  one  deprived  of 
his  reason  by  intemperance.  The  commonwealth  has  no  inte- 
rest in  it :  no  policy  requires  it :  and  when  that  is  the  case,  there 
is  no  reason  that  a  man  should  be  bound  by  a  ruinous  contract, 
who  was  deprived  of  his  understanding,  when  he  entered  into  it, 
whether  it  was  occasioned  by  intoxication,  or  any  other  causa 
It  seems  to  me,  that  such  contract,  so  obtained,  would  be  void, 
both  at  law  and  inequity:  and  although  it  should  happen,  in 
this  case,  as  it  has  in  many  others,  that  a  court  of  law  should 
stop  short  in  granting  the  relief  that  the  maxims  of  law  would 
warrant;  yet,  I  apprehend,  that  a  court  of  chancery  would  set 
aside  such  contract,  on  the  condition  that  the  applicant  repay  all 
that  he  has  received. 
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Some  contracts,  obtained  by  fraud,  are  utterly  void  at  law. 
Others  are  not  void :  yet  an  action  may  be  sustained  at  law,  on 
account  of  the  &aud  practised  in  obtaining  them,  and  damages 
will  be  recovered  to  the  extent  of  the  injury  suffered.  Some 
contracts,  obtained  by  fraud,  chancery  does  not  relieve  against, 
considering  the  remedy  at  *  law,  for  damages  for  the  r« .  oq-, 
firaud,  an  adequate  remedy ;  whilst  other  contracts,  so  ^  ^ 
obtained)  will  be  rescinded  in  chancery,  on  account  of  the  fraud ; 
or  an  action  at  law  will  be  sustained,  to  recover  damage  for  the 
firaud.  That  we  may  discover  on  what  ground  chancery  exer- 
cises this  power,  it  will  be  necessary  to  take  some  notice  of  the 
several  classes  of  cases  which  have  been  mentioned.  Before  I 
do  this,  I  will  observe,  that  I  shall  treat  this  subject  as  if  the 
maxim,  caveai  emptor^  as  it  respects  the  purchase  of  land,  does 
not  apply  in  its  full  force  in  this  country,  whatever  good  sense 
there  may  be  in  the  maxim  itself.  If  A  purchases  a  farm,  in  a 
well  settled,  cultivated  country,  where  the  purchaser  has  a  fair 
opportunity  to  examine  the  quality  of  the  land ;  the  case  is  very 
different  from  the  purchase  of  a  large  tract  of  land,  in  a  wild, 
uncultivated  country,  where  millions  of  acres  are  brought  to 
market,  which  it  is  not  supposed  the  purchaser  has  ever  seen. 
If,  in  the  latter  case,  the  seller  should  falsely  affirm  concerning 
the  land,  that  it  was  interval  bottom  land,  when  he  knew  that  it 
was  a  ledge  of  rocks,  lying  on  an  inaccessible  mountain :  I  en- 
tertain no  doubt,  that,  for  this  fraud,  an  action  at  law  ought  to 
be  maintained,  as  much  as  if  a  false  representation  had  been 
made  respecting  personal  property. 

Contracts,  obtained  by  a  fraud,  which  respects  the  execution 
of  the  contract,  are  void  at  law.  Thus,  if  A,  by  fraud,  procures 
B  to  enter  into  a  contract  entirely  different  from  that  which  he 
supposed  he  entered  into,  this  would  be  a  void  contract,  and 
treated  as  such  in  a  court  of  law.  Suppose  the  case  to  be,  that 
B,  by  contract,  was  to  execute  a  note  to  A  for  five  dollars ;  and 
it  so  happens  that  B  is  blind.  A  draws  a  note  for  fifty  dollars, 
and  reads  it  to  B,  as  being  for  five  dollars.  B,  placing  confidence 
in  the  integrity  of  A,  executes  the  note.  ♦  This  note  is  r^^ .  „  .^ 
void  at  law,  against  which  B  can  always,  with  the  proof  *-  ^ 
of  these  &ct8,  make  a  good  defense ;  so  that  there  is  no  necessity 


584  BEEVS'S  DOMEBTIC  BKLATIONS. 

of  applying  to  chanoerj,  unless  it  is  to  procnre  a  delivery  of  the 
note,  for  fear  it  may  rise  up  against  B,  after  the  witnesses  to 
these  facts  are  dead 

Contracts,  where  the  fraud  is  in  the.  ccmsideration,  are  not 
considered  yoid  at  law.  Neither  does  chancery  ordinarily  inter- 
fere, if  the  contract  relates  to  a  personal  concern,  but  leaves  the 
person  defrauded  to  his  remedy  at  law  for  a  compensation  in 
damages,  on  the  ground  that  this  is  an  adequate  remedy.  K  the 
contract  relates  to  real  property,  chancery  will  rescind  it,  on  the 
usual  terms  of  restoring  what  has  been  receivedu  The  maidm 
is,  if  a  man  enters  into  a  contract,  to  which  he  did  not  volunta- 
rily consent,  he  ought  not  to  be  bound  by  it;  and,  assuredly,  no 
man  ever  consented  to  be  defrauded.  The  force  of  this  maxim 
is  admitted,  in  its  fall  extent,  in  a  court  of  law,  when  the  firaud 
is  in  the  execution  oi  the  contract  The  reason  why  he  is  not 
bound  by  it  is,  that  he  never  agreed  to  such  a  contract ;  and  why 
it  should  be  considered  as  a  binding  contract,  when  the  fraud  is 
in  the  consideration,  it  is  difficult  to  discover.  It  is  true,  in  the 
first  case,  he  supposed  that  he  was  executing  one  contract,  whilst 
he  was  executing  a  different  one.  In  the  last  case,  he  was  exo* 
cuting  just  such  a  contract  as  he  supposed  he  was  executing; 
but  he  no  more  voluntarily  agreed  to  this  contract,  being  defrauded 
as  to  the  consideration,  than  he  did  to  the  other;  and  chanceij 
so  considers  it,  and  treats  it  as  void,  by  rescinding  it.  Chancery 
differs  not  in  principle,  in  these  cases,  from  a  court  of  law;  but 
extends  tbe  principle  to  all  cases  within  its  reach. 

I  think  it  very  questionable  whether  courts  of  law  proceed 
upon  a  correct  ground,  when  they  recompense  *  the  person 
^  ^  defrauded,  in  a  suit  in  damages.  I  apprehend  the  true 
ground  would  be,  to  treat  the  contract  as  void.  The  consequences 
which  follow  from  the  rule  adopted  show  that  justice  is  not  done 
to  the  person  defrauded.  For  instance :  A,  by  fraudulent  affirma- 
tions, sells  to  B  a  horse,  and  takes  from  him  one  hundred  and 
fifty  dollars  as  the  price  of  the  horse,  which  would  have  been  a 
fair  price  if  the  horse  had  been  a  sound  one;  but  he  was  defec- 
tive, but  of  some  value ;  he  was  worth  fifty  dollars  as  a  draught- 
horse  in  a  team,  but  of  no  value  as  a  saddle-horse,  for  which 
purpose  only  B  purchased  him.    B  had  no  use  for  a  team-horse^ 
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OT,  if  be  had,  he  was  supplied.  B  sues  A  for  the  fraud ;  and^ 
on  the  ground  that  the  contraot  was  valid,  and  that  the  property 
of  the  horse  vested  in  B,  the  recovery  is  the  difference  betwixt 
the  value  of  the  horse  and  the  money  paid,  viz.,  one  hundred 
dollars.  And  thus  B  is  obliged  to  purchase  a  horse  at  the  price 
of  fifty  dollars  which  he  did  not  want  Suppose  B  did  not  pay 
the  one  hundred  and  fifty  dollars,  but  gave  his  note.  On  the 
ground  that  the  note  is  valid,  A  will  recover  of  him  the  sum  of 
one  hundred  and  fifty  dollars,  and  he  is  recompensed,  in  an  action 
for  the  fraud,  in  the  sum  of  one  hundred  dollars  in  damages  and 
a  horse  such  as  he  never  intended  to  purchase,  at  the  expense 
of  two  suit&  Whereas,  if  the  whole  contract  was  considered  as 
void,  because  B  had  never  voluntarily  consented  to  such  a  oon< 
tract,  then,  in  the  first  case,  B  would  have  nothing  to  do  but  to 
tender  to  A  his  horse,  and  then  receive  his  one  hundred  and  fifty 
dollars ;  and,  in  the  last  case,  to  tender  to  A  his  horse,  and,  if  A 
should  sue  him  on  the  note,  to  defeat  the  recovery  by  pleading 
non  assumpsit^  and  giving  the  fraud  in  evidence,  or  pleading 
specially  the  fraud.  In  both  of  which  cases,  B  would  be  restored 
to  the  situation  he  was  in  at  the  time  he  was  defrauded,  and  A 
also.  It  is  difficult  to  see  why  B  is  not  entitled  to  *  this ;  r«^o/>i 
and  why  he  should  be  burdened  with  property  that  he  did  *■  •' 
not  want,  and  for  which  he  never  meant  to  contract ;  and  why 
A  should  be  admitted  to  put  off  his  property  to  B  at  a  fall  price, 
when  B  had  no  need  of  it,  merely  because  A  had  defrauded  B. 
Nothing  can  be  more  reasonable  than  that  the  whole  contract 
should  be  annulled,  and  the  parties  placed  in  the  same  state  in 
which  they  were  before  any  fraud  had  been  practised.  So,  too, 
in  the  case  where  A  made  use  of  his  superior  skill  to  impose 
upon  the  ignorance  of  B  in  the  contract  where  A  sold  to  B  a 
horse,  and  B  engaged  to  give  to  A  therefor  as  much  rye  as  would 
arise  by  giving  two  kernels  of  rye  for  the  first  nail  in  the  horse's 
shoe,  and  four  kernels  for  the  second,  and  eight  kernels  for  the 
third ;  and  thus,  in  this  manner,  to  continue  to  double  at  each 
nail  in  the  shoes,  which  amounted  to  thirty-six  nails.  On  this 
contract  A  sues  B  for  not  paying  the  rye :  the  court,  instead  of 
treating  this  contract  as  void,  sustained  an  action  thereon,  but 
did  not  suffer  the  plaintiff  to  recover  according  to  the  contract^ 
74 
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although  the  contract  was  an  express  one,  bat  directed  the  jury 
to  give  to  A  the  value  of  the  horsa  It  is  manifest  that  this 
course  defeated  the  intention  of  both  parties ;  fer  A  never  meant 
to  sell  his  horse  for  eight  pounds,  which  was  the  value  set  upon 
the  horse  by  the  verdict  of  the  jury,  neither  did  B  expect  to 
give  eight  pounds.  It  is  not  probable  that  he  supposed  the  horse 
would  cost  him  more  than  a  bushel  of  rye.  If  this  contract^ 
thus  obtained,  by  a  species  of  fraud,  had  been  considered  as  void, 
nothing  could  have  been  recovered ;  and  A  would  have  been 
again  entitled  to  his  horse. 

In  those  cases  where  a  swindler  obtains  property  under  the 
semblance  of  a  contract,  by  false  tokens,  and  the  like,  the  con- 
tract is  treated  as  void  at  law ;  and  property  so  obtained  does 
not,  as  betwixt  the  person  defrauded* and  the  swindleri 
'-  ^  vest  in  the  latter  any  more  than  if  it  was  stolen.  The 
original  owner  may,  of  course,  maintain  trespass  against  the 
swindler,  as  if  there  had  never  been  any  contract  betwixt  them ; 
for  the  fraud  blots  out  of  existence  the  bailment,  and  places 
everything  on  the  same  footing  as  if  there  had  never  been  any 
agreement  whatever.  It  is  plain,  that  the  doctrine  of  the  efficacy 
of  fraud  to  vacate  a  contract  is  recognized  by  the  courts  of  law 
in  many  cases ;  and  the  difference  between  equity  and  law  does 
not  consist  in  the  principles  respecting  the  nature  of  fraud,  but 
in  this:  that  courts  of  law  do  not  apply  those  principles  to  all 
cases  within  their  reach,  whilst  courts  of  chancery  do  apply  them 
to  all  such  cases,  provided  they  are  within  their  jurisdiction. 

It  has  long  been  an  established  rule  in  chancery  to  rescind 
contracts  entered  into  for  the  purpose  of  defrauding  third  per- 
sons. They  have  been  viewed,  in  equity,  so  utterly  void,  that 
they  could  not  be  ratified  by  any  subsequent  agreement  As, 
where  A,  being  about  to  marry  B,  C,  the  father  of  A,  and  D, 
the  father  of  B,  made  proposals  to  each  other  respecting  what 
they  would  settle  upon  their  children.  D  made  a  proposal  to  C 
that,  if  he  would  give  his  son  a  bond  for  five  thousand  pounds, 
that  he,  D,  would  also  give  his  bond  to  C^s  son  for  five  thousand 
pounds.  C  hesitated  respecting  complying  with  the  proposal  of 
D :  at  length,  to  remove  all  difficulties  out  of  the  way,  and  to 
satisfy  D,  A,  with  the  advice  of  B,  entered  into  a  secret  agree- 
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ment  with  C  to  give  him  a  bond  of  fifteen  hundred  pounds  if  he 
would  comply  with  the  proposals  of  D.  This  was  kept  a  secret 
from  D :  C  complied  with  D's  proposals ;  the  settlements  were 
made,  and  A  gave  to  0  his  bond  for  fifteen  hundred  pounds. 
After  marriage,  A  filed  his  bill  in  chancery  to  be  relieved  against 
the  bond  which  he  gave  to  his  father ;  not  that  he  or  his  wife 
were  imposed  upon,  but* because  D,  a  third  person,  was  p^^^oon 
imposed  upon.  The  court  decreed  that  the  bond  should  '-  ^ 
be  given  up.  If  this  proceeding  was  correct,  in  point  of  princi- 
ple, in  a  court  of  chancery,  it  would  have  been  correct  in  a  court 
of  law  to  have  refused  a  recovery  on  such  bond.  But  no  such 
opinion  seems  to  have  been  formerly  entertained,  that  it  was 
possible  to  relieve  against  such  frauds,  only  in  chancery.  By 
a  late  decision  in  Term  Beports,  we  find  a  court  of  law  extending 
the  remedy  to  such  case  without  difficulty.  Where  an  insolvent 
debtor,  upon  an  agreement  of  his  creditors  to  take  his  property 
and  divide  it  among  them  equally  according  to  their  debts,  and 
to  discharge  him,  provided  all  his  creditors  would  agree  so  to  do, 
one  of  the  creditors,  taking  advantage  of  the  debtor's  situation, 
would  not  come  into  the  agreement  unless  the  debtor  would  give 
his  note  of  hand,  for  a  certain  sum,  over  and  above  his  average 
with  the  other  creditors.  This  was  done,  and  kept  secret  from 
the  other  creditors:  the  agreement  between  the  insolvent  debtor 
and  the  creditors  was  carried  into  execution.  After  a  lapse  of  a 
little  time,  the  promisee  in  the  notes  so  given  by  the  insolvent 
debtor  brought  his  suit  at  law  upon  said  notes,  and  the  debtor 
avoided  them,  by  reason  of  the  fraud ;  not  because  any  fraud 
was  practised  on  him,  but  on  account  of  the  imposition  on  the 
other  creditors.  So  that  I  presume  it  may  be  laid  down,  that 
contracts  entered  into,  by  means  of  which  third  persons  are 
imposed  upon,  are  void  at  law,  as  well  as  in  equity. 

Under  the  head  of  fraud,  chancery  exercises  an  extensive 
power,  in  rescinding  contracts  which  are  unreasonable,  where  no 
actual  fraud  can  be  proved  from  misrepresentation ;  as  where 
there  is  a  concealment  of  facts,  which,  in  good  conscience,  ought 
to  have  been  disclosed.  As,  when  A  devised  his  estate  to  B, 
when  C  was  his  heir:  the  will  was  defective:  this  was  r^^.ocn 
known  to  B,  but  not  known  to  C.  *    The  devisee  prevailed  ^       ■' 
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upon  the  heir,  for  one  hundred  gnineafl,  to  release  his  interest 
in  the  estate.  The  heir,  disoorering  the  defect  in  the  will, 
applied  for  relief;  and  the  ooart  set  aside  the  release,  upon  the 
condition  of  the  repayment  of  the  one  hundred  guineas.  There 
was,  in  this  case,  no  equity  in  favor  of  the  heir,  only  what  arose 
firom  a  naked,  legal  right ;  yet  the  concealment  of  this  right  firom 
the  heir  was  holden  to  be  a  fraud. '  1  P.  Wms.,  289. 

A  concealment  of  a  doubtfhl  account  of  a  ship  at  sea  being  in 
dangerous  circumstances,  by  the  insured,  was  such  a  fraud  as 
that  the  policy  was  ordered  to  be  delivered  up.  In  this  case,  the 
policy  would  have  been,  by  *the  mercantile  law,  void  in  a  court 
of  law,  if  a  suit  had  been  brought  upon  it  The  application 
was,  as  might  be  in  other  cases  when  a  contract  is  void,  for  the 
delivery  up  of  the  evidence  of  the  claim.  2  P.  Wms.,  169.  The 
bargain  itself  will  prove,  in  some  cases,  that  an  undue  advantage 
has  been  taken.  This  may  appear  from  the  manifest  inadequacy 
of  the  price.  The  inequality  may  be  so  great  that  it  is  impossi- 
ble not  to  see  that  the  situation  of  promisor,  obligor,  covenantor, 
or  grantor,  as  the  case  may  be,  was  such  that  no  man  could  fiurly 
have  obtained  such  a  bargain.  Whether  it  proves  that  the  bai^ 
gainor  was  deprived  of  his  reason  by  the  visitation  of  God,  by 
intoxication,  or  that  some  actual  unknown  fraud  was  practised 
upon  him,  or,  laboring  under  some  sore  oppression,  he  made  it^ 
is  not  material;  for,  whatever  it  might  be,  it  must  have  been  a 
fraud  to  have  obtained  such  a  bargain.  IJBro.  in  Can.,  9 ;  2  ibid., 
175. 

It  is  no  uncommon  thing,  when  application  is  made  to  chan- 
cery for  a  discovery,  by  appealing  to  the  conscience  of  an  antag- 
onist, to  pray  also  for  relief;  and  if  relief  is  granted,  it  is  upon 
the  well  known  principles  which  govern  in  chancery,  of  doing 
r*AMV\  P®^®^^  justice  between  the  *  parties.  If  A  should  apply 
^  "^  to  chancery,  charging  B  with  having  obtained  from  him 
a  usurious  contract,  praying  for  a  discovery  under  oath,  and  for 
relief;  and,  upon  the  discovery,  it  appears  to  be  usurious;  chan- 
cery does  not  decree  in  such  a  manner  that  the  creditor  loses  hia 
whole  debt ;  which  would  have  been  the  case  at  law,  if  the  usury 
had  been  pleaded  and  proved.  But  the  decree  in  chancery  ope- 
rates upon  nothing  but  the  surplus  of  legal  interest    As  to  this^ 
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the  applicant  wiU  be  relieyed,  on  paying  the  principal  and  legal 
interest:  what  is  more  than  that,  is  yiewed,  in  equity,  as  unlaw 
fill  interest  If  the  whole  contraot  was  relieved  against,  this 
would  be  to  inflict  a  penalty  on  the  defendant ;  which  is  never 
done  in  chancery.  Neither  would  a  court  of  chancery,  in  sudi 
a  case,  compel  a  discovery  merely,  which,  if  used  in  a  court  of 
law,  a  penalty  would  be  inflicted  by  the  court  And,  also,  when 
an  application  is  made  to  chancery  for  reliei^  and  the  applicant 
in  such  case  is  entitled,  for  the  injury  which  he  has  received,  to 
a  penalty ;  he  must  waive  ihis  claim  to  the  penalty,  or  chancery 
will  not  grant  relie£  Neither  will  chancery  compel  a  discoveryi 
where  such  discovery  wiU  subject  to  pumahment:  as  in  the  case 
of  usury ;  if  the  application  is  for  the  purpose  of  discovering 
whether  usury  is  contained  in  a  contract  or  security,  chancery 
will  compel  a  discovery;  for  no  punishment  is  the  consequence 
of  reserving  more  than  legal  interest  But  if  a  bill  is  filed  to  dis- 
cover whether  more  than  l^gal  interest  has  been  taken,  chancery 
will  not  compel  a  discovery ;  for,  receiving  unlawful  interest  is 
an  offense  which  wiU  subject  the  person  who  is  guilty  of  it  to  a 
severe  penalty. 

Formerly,  when  a  sale  was  made  of  goods,  at  a  most  exorbi- 
tant price,  to  assist  the  buyer  to  raise  money  by  a  sale  of  the 
goods ;  (whatever  may  be  thought  of  such  conduct  now,  that  is 
to  say,  whether  it  is  usurious  or  not;)  *  the  time  was,  when,  r^^AA^-i 
if  it  was  not  connected  with  a  loan  of  some  sort^  it  was  ^  ^ 
holden  that  it  was  not  usury,  and  the  application  was  in  chan- 
eery :  for  it  was  deemed  a  fraud  to  take  such  an  unrighteous 
advantage  of  the  necessitous  circumstances  of  the  buyer:  As 
where  A  applied  to  B,  to  borrow  a  sum  of  him;  B  refused  to 
lend  him  any  money ;  but  offered  to  sell  him  sundry  pipes  of  wine 
on  credit,  at  the  price  of  two  hundred  pounds  per  pipe.  The 
market  price,  for  cash  in  hand,  was  one  hundred  pounds  per  pipe. 
To  this  proposal  A  agreed ;  and  purchased  sundry  pipes,  and 
sold  them  at  the  market  price,  and  raised  the  money  for  which 
he  was  at  that  time  pressed.  This  conduct  was  holden  in  chan- 
cery to  be  a  fraud,  and  the  contract  rescinded ;  and  A  was  ordered 
to  pay  to  B  the  sum  for  which  the  wine  was  sold.  See  a  case, 
1  Bro.  in  Can.,  149|  of  the  same  kind. 
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Eqnity  has  often  rescinded  unequal  bargains,  on  account  of 
the  relatiye  situation  of  the  parties.  As  where  such  bargains 
hare  been  obtained  by  parents  from  their  children,  by  guardians, 
firom  those  who  were  recently  their  wards;  it  being  deemed 
fraudulent,  that  they  should  avail  themselves  of  the  influence 
which  their  situation  had  afforded  them,  to  obtain  unreasonable 
bargains  from  them.  So,  too,  it  is  holden  to  be  a  fraud,  to  take 
advantages  of  the  necessitous  situation  of  a  person,  and  draw  him 
into  an  unequal  bargain;  for  which  chancery  will  rescind  a  con- 
tract on  the  usual  terms.  1  Yem.,  287 ;  0&  Temp.  Tal.,  111. 

A  contract  with  sailors  has  been  rescinded,  where  the  consi- 
deration that  they  were  an  inexperienced,  incautious  race  of  men 
bad  great  weight  1  Wils.,  229.  The  Chancellor  observed,  that 
there  were  not  a  more  unthinking  sort  of  people  than  common 
sailors.  Their  character,  as  sailors,  was  taken  into  consideration ; 
r^tAAoi  c^^  chancery  exercised  *  this  power  of  rescinding  such 
contracts,  on  the  principle,  that,  where  there  was  not  the 
utmost  &imes8,  in  the  contract  with  such  characters,  it  was  a 
fraud  sufficient  to  rescind  the  contract ;  when  it  would  not  have 
been  sufficient,  where  that  peculiarity  of  character  belonging  to 
sailors,  did  not  exist 


[*448]  ♦CHAPTER  m. 

Of  thb  Pbikciplbs  which  Govbbn  in  Dbcbbkino  thb  Fuuiujacirr 

ov  A  Tbust. 

A  PEBSOK  who  is  trustee  for  another,  is  compellable  in  chancery 
to  execute  that  trust  However  liable  he  may  be  in  many  cases 
to  respond  in  damages,  yet,  if  he  is  a  trustee,  he  will  be  com 
pelled  to  fulfill  the  trust,  as  well  in  personal  concerns,  as  in  real 
Thus,  where  lands  are  devised  for  the  payment  of  debts ;  if  any 
person  is  appointed  by  devisor  to  sell  and  he  accepts  the  trust,  he 
18  compellable  to  sell;  for  he  is  a  trustee  for  the  creditors.    If  the 
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person  appointed  to  sell,  refuses  to  accept  the  trust,  or  if  no  per- 
son is  appointed,  chancery  appoints  some  person  who  will  under* 
take  the  business. 

Chancery  will  direct  an  equity  of  redemption  to  be  sold ;  for, 
in  equity,  the  owner  is  considered  as  a  trustee  for  creditors,  So, 
too,  the  heir  to,  or  devisee  of,  real  property,  is  bound  to  pay  judg- 
ment and  specialty  creditors  of  their  ancestor  or  testator  their 
debts,  if  they  have  assets,  if  it  is  demanded  of  them ;  but  are  not 
bound  to  pay  simple  contract  creditora  If)  then,  those  creditors 
whom  they  are  bound  to  pay,  do  not  demand  of  them  their  debts^ 
but  recover  fix>m  the  executor  their  demands ;  the  creditors  by 
simple  contract,  may  be  defeated  of  their  due,  by  this  means  at 
law.  But,  in  equity,  the  heir  or  devisee,  is  considered  as  a  trustee 
for  them,  to  the  amount  they  are  liable  to  judgment  and  specialty 
creditors,  if  they  have  assets  to  that  amount :  and  the  heir  is  also 
a  trustee  for  legatees,  whilst  the  devisee  is  *  not,  provided  p^^^^.-, 
his  devise  was  specific.  If  the  legacies  are  charged  upon  '-  ^ 
the  land,  he' is  also  a  trustee  for  the  legatees. 

If  the  specialty  creditors  come  upon  the  heir,  as  they  may,  if 
they  choose  so  to  do,  when  the  personal  fund  is  sufficient  to  pay 
all  the  claims,  the  executor  is  trustee  for  the  heir,  to  the  amount 
which  he  had  paid  to  the  specialty  creditors.  Under  these  seve- 
ral cases,  chancery  will  compel  a  fulfillment  of  these  trusts.  If  a 
bond,  covenant,  promise,  or  grant  is  made  by  A  to  B,  for  the  ben- 
efit of  C ;  B  has  the  legal  title  to  the  instrument  and  whatever  is 
conveyed  by  it ;  but  C  has  all  the  beneficial  interest  therein. 
Chancery  will  compel  B  to  collect  the  bond,  and  pay  it  over, 
according  to  the  nature  of  the  trust,  to  C.  If  C  s  character  is 
such,  that  he  ought  not  to  have  the  disposal  of  the  avails  of  the 
bond,  &C.,  and  this  was  the  reason  why  a  trust  was  created,  the 
trust  will  be  so  executed,  as  to  comport  with  the  original  inten- 
tion of  the  obligor,  grantor,  &c.  If  an  estate  had  been  given  by 
A  to  B,  in  trust  for  C,  before  the  statute  of  uses ;  and  since  that 
statute,  if  it  be  given  to  B,  for  the  use  of  G,  in  trust  for  D ;  the 
person  for  whom  it  is  in  trust,  is  entitled  to  the  beneficial  inte- 
rest; and  this  trust  must  be  executed  according  to  the  circum- 
stances of  the  case.  If  it  appears  from  the  grant,  or  is  fairly 
inJEerable  from  the  drcumstanoes  attending  the  case,  that  the  gran- 
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tor  intended  that  the  estate  ahoidd  pass  to  the  eeskd  que  trutt,  at 
a  partiealar  time ;  at  that  time,  and  not  beibre,ebaffioerj  will  cmtt- 
pd  a  convejance  to  the  ee$tui  que  trust  If  this  was  not  inteodedi 
bat  if  the  ben^oial  use  which  was  intended  wese  the  ieoei|>t  of 
the  rents  and  profits  fiK>m  time  to  time ;  this  bendioial  intnest 
the  eeUui  que  trust  shall  have,  and  the  trustee  shall  be  compelled 
to  fulfill  such  trust  The  cestui  que  trust  is  in  no  danger  of  losiag 
t^AAK\  ^^  interest,  unless  the  trustee  should  oon  vey  the  l^gsl  * 
*-  ^  title  to  a  i(ma,/&&  purchaser;  that  is,  to  a  person  igno- 
rant of  the  trust  In  Connecticut,  wh^ce  all  deeds  are  recorded 
in  the  town  derk^s  office,  in  every  town,  and  where  we  hold  that 
the  record  is  constructive  notice  of  a  saU^  there  can  be  no  losia 
fide  purchaser  of  a  trust  Chancy  will  enforce  implied  trustSp 
even  with  respect  to  real  property,  where  the  proof  of  the  trust 
does  not  depend  on  witnesses  testifying  to  the  terms  of  the  con- 
t^u^t,  but  upon  the  proof  of  facts  from  whioh  the  in£»enoe  is 
satisfactorily  made,  that  there  was  a  trust  These  &cts  are 
proved  by  parol  testimony :  As  if  A  should  employ  B  to  sell 
land  for  him ;  and  should,  for  this  purpose,  to  enable  B  to  con- 
vey a  title,  convey  the  land  to  B ;  and  B  having  received  the 
deed,  refuses  to  sell,  but  retains  the  deed,  and  claims  the  land: 
or  if  he  do  sell,  and  receive  the  avails,  and  refuse  to  pay  over 
the  purchase-money  to  A,  although  parol  proof  is  not  admissible 
to  prove  the  teims  of  the  bargain:  yet  fiicts  may  be  proved, 
which  demcmstrata  that  a  trust  existed;  and  chancery  will  com- 
pel the  execution  of  the  trust  2  Pow.  on  Ck>n^  255 ;  Pow.  on 
Mort,  65 ;  1  Yem.,  856 ;  1  Atk.,  886 ;  2  ilnd.,  150 ;  Amb.,  409; 
Ca.  Temp.  TaL,  61. 

It  is  on  the  ground  that  executors  are  trustees  ion  legatees,  that 
chancery  compels  the  payment  of  legacies  by  them. 

There  is  a  class  of  cases,  where  persons  are  considered  trus- 
tees in  equity,  who  are  not  so  considered  at  law.  As  for  instance^ 
A  devises  Blackacre  to  B,  for  the  payment  of  his  debts;  B  as- 
sumes the  trust,  sells  the  land,  and  pays  all  the  debts;  and  finds 
in  his  hands,  a  residuum  of  one  thousand  dollars.  In  this  case^ 
B  has  the  legal  title :  and  not  being  considered  at  law,  a  trustee^ 
he  retains  the  money ;  there  being  no  claimant  known  in  law, 
who  is  entitled  to  it    In  equity,  B  is  considered  as  a  trustee  of 
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ihia  money,  for  the  person  or  persons,  to  wbom  the  *  land  ^^^.rr, 
would  have  desoended,  if  there  had  been  no  devise  of  it '-  -' 
Snch  trust,  is  called  a  resulting  trost  On  the  same  ground, 
ehanceiy  considers  an  executor,  to  whom  a  valuable  legacy  is 
given ;  who  has  paid  every  debt  and  l^acy,  there  being  no  resi- 
duary  legatee,  and  finds  in  his  hands  a  surplus;  a  trustee  of  this 
surplus  for  tiiose  to  whom  the  whole  estate  would  have  goncy 
after  payment  of  debts,  if  the  testator  had  died  intestate.  At  law, 
the  executor  would  have  retained  this  surplus ;  having  the  legal 
title;  and  there  being  no  person  known  in  law,  who  could  call  it 
out  of  his  hands.  This  equity  in  &vor  of  the  heir  in  the  first 
case,  and  the  legal  representatives  in  the  last  case,  is  capable  of 
being  rebutted,  by  parol  proof:  that  is,  parol  testimony  would  be 
admitted  to  prove,  that  in  the  case  of  the  devise  for  the  payment 
of  debts,  the  testator  had  declared,  that  if  there  was  any  surplus, 
after  the  payment  of  debts  and  legacies,  the  trustee  should  be 
entitled  to  it :  on  this  proof^  chancery  would  not  decree  in  favor 
of  the  heir,  but  would  leave  the  surplus  in  the  hands  of  the  trus- 
tee. So,  too,  in  the  case  of  the  executors,  the  equity  of  the  per- 
sonal representatives  may  be  rebutted.  Since  the  introduction  of 
the  action,  for  money  had  and  received  to  the  plaintiflTs  use, 
irhich  is  wholly  governed  by  the  principles  which  prevail  in  a 
court  of  chancery ;  what  would  prevent  a  recovery  at  law,  in  the 
oases  before  named,  of  the  devisee  and  executor  7  If  the  princi- 
ples adopted  by  chancery  be  correct,  it  would  seem  that  there 
ought  to  be  a  remedy  at  law,  for  a  person  to  recover  that  which 
belongs  to  him.  For  ehanceiy  considers  such  money,  as  the 
money  of  one  man,  in  the  possession  of  another  man.  If  the  true 
point  of  light  in  which  this  subject  ought  to  be  viewed,  be,  that 
whoever  has  the  legal  title,  also  equitably  owns  the  surplus ;  then 
chancery  has  changed  the  law,  and  adopted  principles  diametri- 
cally opposed  to  law.  If  the  reason  why  the  person,  *  r^JArx 
who  had  the  legal  tide,  was  allowed  to  retain  the  surplus  '-  ^ 
in  such  cases,  be,  that  there  was  no  appropriate  remedy  to  enforce 
an  equitable  daim,  it  would  seem  that  the  action  for  money  had 
and  received  to  the  plaintiff's  use,  might  be  successfully  used. 

A  fraudulent  trust,  that  is,  one  made  to  deceive  creditors  or 
purchaaers ;  or  a  trusty  which,  from  the  nature  of  it^  has  a  ten- 
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dency  to  give  a  penoe  a  fiJue  ereditf  will  nerer  be  eofoioed  in 
chanoeiy.  2  YenL,  68S.  Principles  of  policy  govern  in  this 
caae.  A^  to  defraud  hia  oreditoia^  coaTeys  away  his  estate  to  B^ 
without  any  oensideration,  other  than  B's  engaging  to  let  him 
have  the  benefit  of  his  estate,  and  to  leoonyeyy  when  A  denied 
it.  This  is  a  secret  trost  l»etween  A  and  B,  and  jEraudolent  K 
A  should  desire  B  to  reoonyey,  aoooiding  to  agreement^  and  B 
refuses^  and  insists  upon  holding  it  against  A,  because  it  is  firan- 
dulent ;  chancery :  will  not  interpose  in  A's  &yor.  The  object  of 
the  law  iS|  to  deter  firom  such  practices.  It  surely  is  a  gmat  res- 
traint^ when  it  is  understood  that  the  grantor  is  wholly  in  the 
power  of  the  grantee ;  that  no  equify  which  there  may  be  betwixt 
him  and  the  granteei  is  such,  that  the  grantor  can  have  die  least 
benefit  of  it|  but  at  the  pleasure  of  the  grantee ;  that  no  corenant 
on  the  pavt'of  the  granteCi  lays  him  under  any  obligation  to  per^ 
form  his  coTenaat;  and  that^  though  <he  grantee  ifl^  partiap$ 
ertmuita  in  this  transaction^  yet  his'title,  so  &r  as  respects  the 
grantor,  is  as  valid,  as  the  fiurest  and  most  honorable  conduct 
could  make  it  If  A  was  in  possession,  B  could  gect  him,  by  a 
title  so  obtained*  Such  cases  are  not  governed,  as  hta  been 
supposed  by  some  persons,  by  the  principles  which  govern  fllegal 
oontracts,  when  both  parties  are  pari  delicto.  The  law  tfaere^ 
never  assists  either  party;  but  in  this  case,  as  fkll  assistance  is 
pven  to  the  fraudulent  grantee,  against  the  flraudulent  grantor, 
as  oould  be  given  to  the  most  honest  grantee,  against  his  grantor. 
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•CHAPTER  IV.  [*448] 


Of  thx  Powxb  of  Ghahgbbt  to  compxl  Pabtitiok  amoko  Jonrr 

TSNANTB.  Of  BsUBYINa  AOAINBT  LaPSB  OF  TiMB.  Of  ORANT* 
ING  iNJUKCnONS;  AND  DT  WHAT  CaSBS.  Of  THB  PoWBB  TO 
COBBBCT  MiSTAKBS  IK  InSTBUMBNTS.     Of  THB  PoWBB  TO  AP- 

ponrr  Guabdiaks,  anb  to  Rxbcoyb  thbm. 

CaAKCBBT,  aljBO^  ezeroiseB  the  power  of  compelling  joint  ten* 
aatfly  tenants  in  common,  and  coparoenera,  to  make  partition  in 
severalty.  The  ground^  on  which  chancery  assumed  the  power, 
was  probably  this ;  that,  in  some  cases,  the  legal  remedy  was 
not  adequate;  for  one  tenant  would  have  the  possession  of  the 
tiUe-deeds ;  in  which  case,  the  other  would  have  no  remedy  at 
law,  to  compel  the  production  of  them,  which  power  chancery 

Chancery  will  relieve  against  IJie  lapse  of  time,  where  accident 
or  misfortune  has  prevented  the  punctual  fulfillment  of  a  con- 
tract, or  performance  of  a  du^  imposed  by  order  of  court  This 
relief  is  never  granted,  but  on  condition  of  the  most  complete 
justice  being  rendered  by  the  applicant;  and  not  even  on  these 
terms,  if  there  were  great  danger  that  negligence  would  be  too 
mnch  encouraged  thereby. 

When  a  controyersy  cannot  be  settled  at  law,  but  by  a  multi- 
plici^  of  suits,  chancery  has  interfered.  Though  it  cannot  be 
said,  that  there  is  not  a  legal  remedy,  appropriate  to  each  suit ; 
yet,  the  remedy  at  law  is  not  adequate :  for  the  number  of  suits 
to  be  brought,  to  settle  the  controversy,  would  be  so  numerous, 
that  the  expenses  *  of  the  suits,  would  ruin  the  parties,  j-^^aam 
Pr.  in  Can.,  261 ;  1  Vem.,  28,  2«6, 808 ;  2  Pow.  on  Con.,  ^  ^^J 
217;  1  Vem.,  189. 

Chancery  exercises  the  power  of  granting  injunctions,  in  a 
variety  of  cases.  In  all  cases  where  an  action  at  law  will  lie, 
for  waste,  chancery  will  grant  this  specific  remedy,  by  enjoining 
the  tenant  not  to  commit  waste.    There  also  are  oases,  where 
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chancery  enjoins  against  the  commission  of  waste,  although 
there  is  no  remedy  at  law.  The  same  course  has  been  taken 
by  courts  of  law,  respecting  the  remedy  for  waste,  as  in  cases  of 
contracts :  they  have  not  extended  the  remedy  to  cases  where 
the  principles,  on  which  they  allow  the  remedy,  would  haye 
warranted  them  to  extend  it  to  all  those  cases,  where  chancery 
enjoins  against  wasta  A  court  of  law  will  not  sustain  an  ac- 
tion by  the  remainder-man,  or  reyersioner,  if  any  other  estate 
intervenes,  betwixt  the  remainder  and  the  particular  estate.  As, 
where  an  estate  is  given  to  A  for  years,  with  remainder  to  B  for 
life,  remainder  in  fee  to  C ;  in  this  case,  A,  the  tenant,  commits 
waste:  0,  the  remainder-man,  cannot  sustain  an  action  at  law 
against  A ;  there  being  between  his  estate  and  A's  the  interven- 
ing estate  of  B,  for  life.  In  this  doctrine  there  might  be  some 
reason,  if  B  was  entitled  to  an  action ;  but  he  is  not :  no  person 
but  the  owner  of  the  inheritance  can  sustain  this  action.  Of 
course,  A  may  commit  as  much  waste  as  he  chooses  to  commit, 
and  there  is  no  remedy  at  law  for  C ;  and  the  only  reason  give  i 
is,  that  the  freehold  was  not  in  him,  ^  but  in  B,  who  had  a  life 
estate  therein.  It  is  difficult  to  understand,  why  such  a  course 
of  decisions  should  have  taken  place.  The  law,  both  common 
and  statute,  gives  this  action  of  waste,  to  the  owner  of  the  inheri- 
tance: and  that,  in  all  cases,  where  the  waste  is  committed. 
In  the  case  put,  the  inheritance  belonged  to  0 ;  and  it  was  that 
which  was  injured.  *  Upon  principle,  then,  C  would 
'-  -'be  entitled  to  an  action  at  law^  This  principle  is  carried 
into  effect  by  chancery,  although  the  courts  of  law  stop  short. 
A  court  of  chancery  applies  the  principle  in  such  case,  and  ac- 
cordingly will  enjoin  A,  the  tenant  for  years  not  to  commit  waste. 
So,  too,  where  there  is  a  tenant  for  yeais,  or  life,  with  a  contin- 
gent remainder  in  fee,  no  action  at  law  lies  for  the  remainder- 
man. In  this  case  it  is  said,  that  the  inheritance  is  not  vested 
in  the  remainder-man,  but  in  abeyance.  Suppose  it  is  not :  who 
will  probably  be  injured  ?  Is  it  not  the  contingent  remainder* 
man?  And,  although  there  is  no  certainty  that  he  would  ever 
be  entitled  to  damages  (for,  perhaps  the  remainder  will  never 
vest,  and  this  may  be  a  good  reason  for  not  maintaining  an  ac- 
tion at  law),  yet^  upon  the  principle  of  preserving  the  inheritanoe 
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from  being  injured,  the  acknowledged  principle  in  cases  of  waste, 
a  court  of  chancery  will  enjoin  the  tenant  not  to  commit  waste, 
on  the  application  of  the  contingent  remainder-man,  or  his  pro- 
ehein  ami  No  action  lies  at  law,  against  the  person  who  has 
the  legal  title,  as  in  the  case  of  a  trustee  for  another  person : 
yet  it  is  apparent^  that  a  remedy  ought  to  be  applied  in  such  a 
case,  to  preserve  the  inheritance  unhurt,  for  the  benefit  of  the 
cestui  que  trust:  and  a  court  of  chancery,  in  the  exercise  of  their 
power  over  trustees,  will  enjoin  such  trustee  not  to  commit  waste. 
2  Show.,  69 ;  1  Ek.  Abr,  222 ;  Lord  Bay.,  88 ;  8  Atk.,  94,  702 ; 
8  Term,  460.  It  is  said,  this  is  a  case  where  the  law  affords  no 
remedy.  Perhaps  this  proposition  may  be  found  too  broad. 
A  technical  difliculty  may  prevent  an  action  of  waste  lying 
against  the  person  who  has  the  legal  title ;  but,  where  such  trus- 
tee commits  waste  upon  that  estate,  to  the  profits  and  avails  of 
which  another  is  entitled  in  equity,  it  is  plain,  that  the  equitable 
rights  of  the  cestui  que  trtist  are  injured  by  a  breach  of  trust  in 
the  trustee ;  and  at  this  time  we  may  venture  upon  *  the 
proposition,  that  for  an  injury  done  to  an  equitable  right,  ^  ^ 
an  action  at  law  may  be  maintained,  and  damages  recovered^ 

When  a  lease  for  life  is  made  with  these  words  "  wUheiut  vm- 
peachment  of  waste^^  it  is  understood  that  such  tenant  is  not 
liable  for  waste ;  so  that  an  action  at  law  cannot  be  maintained, 
in  any  case  where  there  is  that  provision.  But  chancery  has 
interfered,  by  granting  an  injunction  in  such  cases,  where  the 
waste  was  wanton  and  malicious.  As,  where  a  tenant  for  life, 
without  impeachment  of  waste,  of  a  valuable  mansion-house, 
began  to  strip  the  house  of  large  quantities  of  lead,  and  of  the 
weights  and  ornaments  belonging  to  the  house.  So;  too,  where 
the  avenue  to  a  beautiful  seat  was  ornamented,  for  fifty  rods, 
with  treies  of  the  forest ;  and  the  tenant  for  life  was  about  cutting 
them  down,  out  of  malice,  being  in  controversy  with  the  owner 
in  fee:  chancery  has  supposed  that  the  words  ''  without  impeach- 
ment of  waste "  ought  not  to  be  construed  to  extend  to  such 
cases  as  those  just  mentioned:  for  such  waste  could  never  have 
been  contemplated  by  the  parties.  No  person  can  be  supposed 
to  have  intended  to  give  a  license  to  commit  such  waste.  2  Show., 
169;  2  Vem.,  788;  2  Salk.,  216;  1  ibid.,  161;  Amb.,  107;  2 
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Cro.y  in  Can.,  89.  Chanoerj  grants  injtinciiomi  to  stay  pzooeed- 
ings  in  a  oourt  of  law,  on  Buch  contracts  as  chancery  rescindfl^ 
and  oonrts  of  law  sustain  suits.  This  is  done  before  a  suit  is 
commenced,  and  after;  and  even  after  verdict,  judgment  and 
execution  granted.  1  Yem.,  229,  487 ;  2  ibid.,  71.  This  is  done 
under  a  penalty,  which  penalty  is  recoverable  only  in  chanoeiy. 

It  oft^en  happens  that  suits  are  brought  at  law,  and  the  defend- 
ant applies  to  chancery  for  an  injunction.  Whether  it  can  be 
r«4J^91  E^^^^  depends  upon  the  truth  of  what  is  alleged  in 
^  the  bilL    In  such  case,  a  temporary  injunction  *  to  stay 

proceedings  is  granted ;  and,  if  the  bill  is  found  to  be  true,  the 
injunction  is  made  perpetual.  If  it  is  found  not  true,  the  injunc- 
tion is  dissolved.  If  the  suit  is  not  commenced,  the  injunctioa 
goes  against  the  party.  If  the  suit  is  commenced,  then  it  goes 
against  the  party  and  the  court,  until  the  execution  is  issued.  If 
the  execution  has  issued,  it  goes  against  the  party,  and  the 
officer  in  whose  hands  the  exebution  is  for  collection,  to  prevent 
a  levy.  If  the  execution  has  been  levied,  and  the  money  is  in 
the  hands  of  the  officer,  the  injunction  goes  against  such  officeri 
to  prevent  his  paying  it  over.  If  the  money  has  been  paid  over, 
an  injunction  cannot  issue. 

We  are  told  that  chancery  will  correct  mistakes  in  instru- 
ments, if  different  words  are  used  in  the  instrument,  from  what 
was  intended  by  the  parties :  but  if  the  scrivener  used  the 
words  which  they  intended  that  he  should  use,  that  chancery 
will  give  no  relief;  although  the  words  have  a  different  import 
at  law  from  that  which  the  parties  supposed  they  had.  Such  a 
distinction  appears  more  like  inflicting  a  penalty  upon  one  of 
the  parties,  for  not  understanding  the  legal  import  of  the  words 
used,  than  a  regard  to  equity. 

Courts  of  chancery,  in  England^  have  the  power  of  appointing 
guardians;  a  power  which  they  exercise  only  in  those  oases 
where  no  guardian  has  been  appointed.  This  power  grew  out 
of  the  royal  prerogative.  The  king,  as  parens  pairias,  has  the 
care  of  all  the  minors  in  the  kingdom.  This  care  is,  by  him, 
delegated  to  the  chancellor,  who  is  paramount  guardian  to  all 
minors.    The  chancellor,  also,  exercises  the  power  of  removing 
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improper  goaidians,  and  appointing  othen.  Even  a  testamentaij 
goardian  is  liable  to  be  lemoyed. 

The  court  of  chanceiy,  in  the  ezercifle  of  their  power  oyer 
minoiBi  where  thej  are  wards  of  guardians  appointed  *  by  ^^^^^.^ 
that  coort^  will  forbid  the  marriage  of  such  ward  with  ^  ^ 
any  particular  person;  and  this  the  court  does,  on  suspicion  that 
the  ward  is  about  to  marry,  to  his  or  her  disparagement 

Chancery,  also,  in  the  exercise  of  its  care  for  minors,  will 
prevent  them  from  rescinding  contracts  made  by  them,  which 
prove  to  be  very  beneficial  to  the  minor. 

Chancery  wiU  not  only  compel  a  trustee  to  fulfill  his  duty,  by 
executing  a  trust;  but  will  remove  him,  if  he  be  an  improper 
person  to  execute  his  trust,  by  reason  of  lunacy,  intemperance, 
or  a  profligate  life,  which  is  often  the  case  with  executois  and 
administrator  So,  too,  chancery  will  compel  a  trostee,  in  some 
oases,  to  give  bond  for  the  faithfiil  discharge  of  his  trust,  as  in 
the  case  of  an  executor.  A  statute  compels  an  administrator  to 
give  such  bond.  In  Connecticut^  a  statute  requires  an  executor 
also  to  give  such  bond. 


ESSAYS 

OH  THB  LMIL  DCPOBT  OF  TEE  TEEEB 

HEIBS,  HEIRS  OF  THE  BODY,  ISSUES,  &c., 

IN  SKVJUUL  IN8TBUHXNT8  OF  CONVXTANCS,  4s€. 


I. 

Of  the  Opebation  of  the  Tebms  *'  Hsibs**  and  ^  Hsibs  of  thx 
Body/'  in  a  Will,  ob  othbb  Instbitmbnt  of  Convxyancx, 

Thx  general  rule  is,  that  those  terms  do  not  denote  anj  particu- 
lar person,  to  take  by  way  of  description,  as  devisee,  grantee,  or 
donee.  Neither  does  any  estate,  by  the  use  of  those  terms,  vest 
in  any  person  in  character  of  heir;  but  only  in  the  person  of 
him  who  is  named  in  the  instrument  of  conveyance,  who  takes 
by  purchase.  But  the  heirs  there  named  do  not  t^e  as  purcha- 
sers. They  are  words  merely  descriptive  of  the  quantity  of  the 
estate  given :  As,  if  an  estate  is  devised  to  A,  and  his  heirs,  for- 
ever; in  this  case,  A  alone  takes  the  estate  as  a  purchaser;  and 
the  terms,  his  heirs  forever^  denote  what  estate  is  limited  by  the 
devisee  to  A,  viz.,  a  fee  simple,  wholly  in  his  power  to  alien  or 
dispose  of,  as  he  pleases ;  and  is,  upon  his  death,  descendible  to 
his  heirs  in  general.  If  it  be  devised  to  A,  and  the  heirs  of  his 
body,  this  denotes  the  estate  to  be  an  estate  tail,  descendible  to 
no  other  heirs  but  to  those  of  his  body.  They  serve,  then,  not 
as  a  designation  of  any  person  who  is  to  take  the  estate,*  r«AftAl 
but  only  as  descriptive  of  the  quantity  of  the  estate  taken '-  -" 
by  the  devisee.  See  the  case  of  Brett  and  Bigden,  Plow.,  848| 
where  there  was  a  devise  to  a  man  and  his  heirs.  The  devisee 
died  in  the  lifetime  of  the  devisor;  and  the  heir  of  the  de- 
visee could  not  take :  for  the  word  heirs  was  not  named  as  a 
word  of  purchase,  but  only  to  express  what  estate  the  devisee 
should  take.  The  heirs,  therefore,  are  named  only  to  convey 
the  land  in  fee,  and  not  to  make  any  purchaser  other  than  the 
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first  deviaeei  So  essentiallj  necessary  is  the  word  heirs^  that  no 
estate  of  inheritance,  either  in  fee-simple  or  fee-tail,  can,  bj  deed, 
be  conveyed  without  it;  bat  it  has,  we  shall  see,  in  the  pursuit 
of  this  subject^  been  very  frequently  dispensed  with  in  devisea 

We  find  a  rule  laid  down  in  Shelley's  case,  1  Bep.,  93,  that^ 
in  any  instrument^  if  a  freehold  be  limited  to  the  ancestor  for 
life,  and  the  inheritance  to  his  heirs,  either  mediately  or  imrne- 
diately,  the  first  taker  takes  the  whole  estate.  If  it  be  limited 
to  the  heirs  of  his  body,  he  takes  the  fee-tail ;  if  to  his  heirs,  he 
takes  a  fee-simple.  Wherever,  therefore,  we  find  an  estate  given 
to  one  for  life,  and  to  his  heirs,  or  to  the  heirs  of  his  body,  and 
there  is  nothing  more  in  the  case,  the  first  taker  invariably  takes 
a  fee-simple  in  the  former  case,  and  a  fee-tail  in  the  latter ;  and 
this  as  well  in  a  devise  as  in  any  other  instrument  of  convey* 
ance.  This  is  allowed,  on  all  hands,  to  be  an  inoontrovertihle 
position.  See  Perin  and  Blake^  reported  in  4  Bur.,  2679.  • 

Thus  far,  the  rule  in  Shelley's  case  has  prevailed,  withont 
contradiction,  notwithstanding  that  it  was  founded  upon  reasons 
of  feudal  policy,  which  have  long  since  ceased.  However,  in 
devises,  the  rule  in  Shelley's  case  has  been  frequently  broken  in 
mpon;  for  it  is  an  axiom  of  the  English  law,  that  wills  are  to  be 
oonstrued  according  to  the  intention  of  the  testate^',  if  that  inten* 
~  ^  tion  be  *  manifestly  clear  and  consistent  with  the  xules  of 
^  ^  law.  In  the  application  of  the  rale,  there  has  been  a  very 
great  difference  of  (pinion  among.the  most  distii^ished  lawyeiB 
of  the  English  nation;,  the  consequence  of  which  is^  that  the 
oases  on  this  subject  are  not  reconcilable ;  for,  whilst  it  is  eon* 
tended  by  some  that  if,  upon  the>  whole  will  taken  toge&er,  there 
appear  a  manifest  intention  to  give  an  estate  for  life  only,  the 
first  taker  shall  take  no  greater  estate  than  an  estate  for  life.  On 
ihe  other  hand,  it  is  contended  that,  so  long  as  the  testator  Yms 
used  technical  expressions  to  which  the  law  has  affixed  a  deter* 
minate  meaning,  the  law  will  not  suffer  their  sense  to  be  pr»» 
vented:  and,  in  such  case,  the  intention  of  the  testator,  be  that 
intention  what  it  may,  is  controlled  by  the  superior  force  of  those 
technical  expressions;  for,  say  they,  the  intention  of  > the  testator, 
although  manifestly  clear,  is  not  consistent  with  the  rules  of  law. 
If  the  formek;  sense  of  the  axiom  be  just^  I  cannot  conceive  that 


AND  HEIBS  OF  THE  BODY.  603 

anj  case  can  arifle  upon  a  will  where  there  is  a  devise  to  one  for 
life,  in  which  he  can  take  any  greater  estate.  The  intention  of 
the  testator,  in  such  case,  is  as  clear  as  it  can  be  made  by  the 
most  perspicuous  language ;  for  he  has  limited  a  life  estate  to  the 
devisee  expressly.  But  this,  of  itself  is  not  contended  by  any 
English  lawyer  to  be  sufficient  evidence  of  an  intention  to  give 
no  greater  estate  than  an  estate  for  life,  when  an  estate  is  thus 
given  to  one  and  his  heirs.  But  it  is  agreed,  on  all  hands,  thai 
where  an  estate  is  given  to  one  for  life,  and  to  his  heirs,  that  the 
first  taker  has  an  estate  in  fee;  and  the  terms, ybr  hi»  lifo,  signify 
nothing.  Still,  it  is  contended  by  some,  that,  if  there  are  other 
expressions  in  the  will,  indicative  of  an  intention  to  convey  only 
an  estate  far  life,  in  such  case  no  greater  estate  is  given.  They 
ground  themselves,  I  apprehend,  upon  this:  that,  although  the 
natural  import*  of  the  words,  to  one  for  life  and  to  his  r^^n-i 
heirsj  would  have  been  to  give  to  the  devisee  an  estate  for  ^  ^ 
life  only;  yet,  since  the  doctrine  before-mentioned  had  been 
established  in  Shelley's  case,  and  the  legal  sense  of  these  terms 
was  universally  imderstood  to  give  them  any  other  than  the  legal 
technical  construction,  would,  most  probably,  thwart  the  intention 
of  the  testator ;  for  the  presumption,  in  such  case^  is,  that  the 
devisor  used  them  in  their  well-known  and  established  sense. 
To  construe  such  devise  to  be  a  fee,  then,  would  probably  fulfill 
the  intention  of  the  testator,  the  great  thing  to  be  observed  in 
the  construction  of  wills.  But  they  maintain  that,  whenever  it 
appears  in  the  will,  by  any  other  language  there  used,  that  the 
testator  did  not  attach  to  those  technical  expressions  their  legal 
technical  sense,  the  presumption  of  their  being  so  used  is  rebutted 
and  removed  out  of  the  way ;  their  natural  import  is  restored, 
and  they  shall  be  construed  to  convey  nothing  more  than  an 
estate  for  life. 

With  them  it  is  a  maxim,  "  once  fix  the  intention^  and  the  law 
decides  upon  it  without  ambiguity ;  and  that,  as  to  the  modes  of 
expression,  the  law  had  established  none  for  wills.  The  testator 
might  use  such  as  pleased  him ;  the  law  would  supply,  or  would 
construe,  entirely  to  fulfill  his  intention."  As  to  the  restrictive 
clause  in  the  maxim,  which  requires  that  the  testator's  intention 
should  be  consistent  with  the  rules  of  law,  they  urge,  that  this  is 
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not  applicable  to  tbe  oonstractioa  of  anj  words  naed  bj  ihe 
testator;  and  that  the  opinion,  that  technical  expressions  must 
be  construed  according  to  the  meaning  affixed  to  them  by  law, 
although  it  manifestly  appears  that  they  were  not  used  according 
to  that  meaning,  is  a  mistaken  opinion ;  although  they  admit, 
that  when  he  used  those  expressions,  and  there  is  nothing  expla* 
natory  of  a  contrary  intention,  they  should  be  understood  in 
their  l^al  sense.  They  uige,  that  this  restrictive  clause  is  only 
r«AKQi  ^PP'^^^^®  *  to  die  nature  of  the  estate.  If  the  testator 
^  ^  should  undertake  to  convey  an  estate  such  as  the  law  for- 
bids, his  intention  cannot  be  complied  with :  as  where  the  testator 
undertakes  to  create  a  perpetuity,  or  to  make  a  chattel  descend 
to  heirs ;  for  this  would  be  empowering  persons  to  vary  the  rule 
of  property  which  the  law  has  established  This,  therefore,  arises 
from  the  want  of  power  in  the  testator.  It  is  what  he  cannot  do 
by  any  words  whatever;  but  there  is  no  want  of  power  in  a 
testator  to  devise  an  estate  for  life  to  one,  with  a  limitation  of  a 
fee  to  another.  And,  upon  this  ground,  they  contend,  that  sun- 
diy  cases  may  be  found,  in  which  the  term  tieirs,  not  only  in  a 
will,  but  in  a  deed,  where  not  so  great  indulgence  is  allowed  to 
the  intention  of  the  testator,  has  been  taken  as  a  word  of  pur- 
chase: and  as  a  leading  authority,  they  cite  Archer's  case,  1 
^p.,  66 :  which  was  a  limitation  in  a  devise  to  A  for  life,  and  to 
the  next  heir  male  of  the  body  of  A,  and  the  heirs  male  of  sudi 
next  heir  male ;  and  it  was  determined  that  A  took  ah  estate  for 
life^  only,  and  the  heir  male  a  remainder  in  tail,  vesting  in  him 
by  purchase,  and  this  from  the  manifest  intent  of  the  testator, 
that  it  should  be  so.  To  the  same  purpose  is  the  case  of  Clerk 
and  Day,  Cro.  Eliz.,  818.  For  although  the  phrase  heirs  mak 
was  sufficient  to  give  an  estate  tail,  as  appears  from  a  great 
variety  of  authorities;  and  such  limitation  to  A  for  life,  and  to 
his  heir,  would  have  given  an  estate  tail  in  A:  yet,  notwith- 
standing, by  using  the  phrase  neoct  heir  male,  and  the  superadded 
words  of  limitation,  his  heirs  male,  it  was  manifest  that  he  used 
the  phrase,  next  heir  makj  as  descriptio  personoe  who  should  take 
an  estate  tail ;  and  if  so,  A  could  have  no  greater  estate  than  an 
estate  for  life.  To  the  same  purpose  is  the  case  of  Luddington 
and  Kime,  Ld.  Baym.,  208 ;  where  A  devised  lands  to  B  for 
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life,  without  impeachment  of  waste ;  and  in  case  he  nhotild  have 
anj  issue  male,  then,  *  to  such  issue  male  and  his  heirs  .^ . /.^-. 
foieyer.  This  was  considered  as  strong  a  case,  as  if  the  ^  ^ 
phrase,  heirs  male  of  his  body,  had  been  used ;  because  the  term 
unie,  in  a  will,  is  to  be  considered  as  much  a  word  of  limitation 
as  heirs.  For  this,  see  the  authorities  after  dted.  In  this  case, 
it  was  construed  to  be  an  estate  for  life  only  in  B,  and  a  contin- 
gent fee  in  his  issue  male.  It  is  plain,  that  this  case  was  deter^ 
mined  upon  the  clear  intention  of  the  testator,  that  B  should 
take  for  life  only ;  and  not  because  there  was  an j  difference  in 
the  operation  of  the  terms  heirs  and  issue;  for,  say  the  court,  if 
B  is  supposed  to  take  an  estate  in  tail,  then  must  be  rejected  the 
words  without  impeachment  of  waste,  and  the  intention  of  the 
testator  defeated  in  the  superadded  words,  his  heirs  forever.  From 
which  it  was  certain,  that  the  intention  of  the  testator  was,  that 
the  heirs  general,  male  and  female,  of  the  issue,  should  inherit; 
which  could  not  be  the  case,  if  B  took  an  estate  of  inheritance ; 
for  the  estate,  if  any,  must  be  an  estate  tail  male,  by  reason  of 
the  words  issue  male.  In  no  way  could  the  intention  of  the 
testator  be  fulfilled,  but  by  giving  to  B  an  estate  for  life  only, 
which  was  done.  So  is  the  case  of  Backhouse  and  Wells,  1  Eq« 
Ca.  Abr.,  184,  where  there  was  a  like  determination.  The  devise 
was  to  A  for  life  only ;  and,  after  his  decease,  to  the  issue  male 
of  his  body,  and  to  the  heirs  male  of  the  bodies  of  such  issue. 

In  the  case  of  King  and  Helling,  1  Vent,  281,  a  case  is  cited, 
where  a  man  devised  to  one  for  life,  and  non  aliter,  and,  after 
his  decease,  to  the  sons  of  his  body,  which  was  equivalent  to 
heirs  male  of  his  body.  This  was  held  to  be  an  estate  for  life, 
by  reason  of  the  words  non  aUter.  For  the  same  purpose,  Lowe 
V.  Davis,  Ld.  Bay.,  1561,  is  relied  on ;  which  was  a  devise  to 
Benjamin  Devon,  and  the  heirs  of  his  body,  the  first,  second  and 
third,  and  every  other  son  and  sons  successively,  of  the  body  of 
the  *  said  Benjamin,  and  the  heirs  of  the  body  of  such  first,  r«^/»^  -■ 
second  and  third,  and  every  other  son  and  sons  lawfully  ^  -' 
issuing,  as  they  shall  be  in  seniority  of  age,  and  priority  of  birth ; 
the  eldest  always,  and  the  heirs  of  his  body,  to  be  preferred  before 
the  youngest,  and  the  heirs  of  his  body ;  and,  in  default  of  such 
issue,  then  to  his  right  heirs  forever.    It  was  determined  that 
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Benjamin  Dereii  took  on  ettate  ibr  hb^  <mly  upon  the  manifest 
intent  that  he  should  hare  no  greater  estate;  for  it  was  certain 
that  the  testator^  notwithstanding  his  nsing  the  phrase  heirs  of 
hia  body^  in  Ae  devise  to  Benjamin  Deven,  meant  to  give  to  the 
deTJpee's  eldest  son  an  estaite  tail,  remainder  in  tail  to  his  seoond 
son,  and  so  on ;  which  intention  could  not  be  fulfilled,  if  Benja- 
min Deven  took  on  estate  tail.  Thei^fore,  to  fulfill  the  intention 
of  the  testator,  Beqamin  Deven  could  not  take  a  greater  estate 
than  for  life. 

To  evince  that  die  term  heire  msy  be  considered  as  a  word  of 
purchase,  and  that  it  is  not  necessarily  a  word  of  limitation,  de- 
noting  a  snooession  of  certain  persons,  see  the  case  of  Lisle  and 
QfThj^  T.  Bajmond,  816;  where  John  Lisle  t»venanted  to  stand 
seised  of  UumI,  to  the  use  of  himself  for  life;  remainder  to  his 
son  Edward  for  life;  remainder  to  the  first  son  of  Edward  in 
tail;  with  like  reasainden  to  his  second^  third  and  fourth  sonSy 
and  sons  separately  and  respectively,  to  each  of  the  heirs  male 
of  tlie  body  of  Edfrard^  and  the  heirs  male  of  their  bodies; 
remainder  to  William  Lide.  It  was  urged  that  here  was  a  oon* 
Trance  to  Bdward  for  life,  and,  in  the  same  instrument,  to  the 
heirs  of  his  body;  and  that,  therrfore,  he  took  an  estate  tail, 
agreeable  to  the  rule  in  Shelley's  case.  But  it  was  determined, 
that  Bdward  took  only  an  estate  for  life ;  for  it  was  supposed  to 
be  dear,  that,  when  the  grantor  had  limited  an  estate  tail  to 
four  of  Edward's  sons  successively,  that  the  subsequent  words, 
lb  eaeA  cfAe  hem  male  of  Aa  body  of  Bdwoerd^  intended  each  of 
r*itft9i  ^'^©^^^^^^sons;  and  more  especially,  because  there  were 
'-  ^  superadded  words  of  limitation.  It  was  urged/  that, 
whenever  the  intention  of  the  testator  appeared,-  if  it  was  a  dear 
intention  to  give  an  estate  for  life,  no  greats  should  be  taken : 
that  there  could  be  no  particular  magic  in  any  particular  words ; 
for  if  some  words  in  a  deed,  or  will,  evincive  -of  the  testator's  in* 
tention,  can  turn  the  words  heirs  of  his  body^  into  words  of  pur- 
chase^ then  other  words  may  do  the  same ;  provided  they  do 
equally  demonstrate  that  intention.  That  this  was  the  real  ground 
of  the  determination  in  Bagshaw  and  Spencer,  reported  in  1  Yes., 
14fi,  will  be  manifest  to  any  one  who  reads  Lord  Hardwicke's 
reasons  for  his  judgment  in  that  case;  which  was  a  devise  to 
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Irasiees  to  ihe  use  of  Thomas  Bagsbaw,  for  the  term  of  the  nat* 
und  life  of  the  said  Thomas,  i^ithoat  impeachmeDt  of  waste ; 
and  after  the  determination  of  that  estate  to  said  tnistees,  during 
the  hfe  of  said  Thomas ;  and,  after  his  decease,  to  the  nse  of  the 
hein  of  the  body  of  the  said  Thomas.  Lord  Habdwices  said, 
that  the  devise  being  to  lum,  without  impeachment  of  waste,  was 
a  proof  that  a  life  estate  was  intended ;  for,  if  a  greater  was  in 
▼iew,  that  provinon  conld  be  of  no  nse ;  and  that  it  was  certain 
that  the  testator  meant  to  give  an  estate  that  was  forfeitable ;  for 
if  it  was  given  to  trosteas,  after  the  determination  of  Thomas 
Bagshaw's  estate  for  life;  that  this  estate  eonld  determine  onlj 
by  die  death  of  said  Thomas,  or  by  forfeiture.  The  first  could 
not  be  meant,  because  the  remainder  tO'truslees  is  given  only 
during  the  life  of  said  Thomas.  The  last,  therefore^  must  be 
meant,  vi&,  determination  of  the  estate  by  ferfeiture.  His  inten- 
tion, then,  was  to  give  'an  estate  that  could  be  forfeited,  which 
could  not  be  a  fee;  for  that  is  not  forfeitable.  Of  consequence, 
a  life  estate  must  be  intended.  These  droumstaBces  were  con* 
sidered  as  fufnishing  a  complete  demonstration  of  the  testator^s 
intent  to  give  *  an  estate  for  life;  and  it  was  thus  deter-  r^AOin 
mined :  and  that  the  word  hein  was,  in  this  case,  a  woM  '-        -' 


of  purchase. 

It  is  true  that  Lord  Habdwiokb,  after  having  given  these  rear 
sons,  considers  this  case  as  being  different  from  a  legal  estate; 
being  a^  trost  estate,  cognizable  in  equity,  whore  the  testator's 
intention  was  more  to  be  regarded  But  we  shall  find,  upon 
examination,  that  this  idea  cannot  be  supported ;  the  current  of 
authorities  having  always  been,  that  the  rules  of  property  must 
be  the  same  in  both  courts ;  and  in  the  latter  authorities,  it  is 
utterly  exploded.  Whoever  reads  Lord  Habdwicxx'b  argument 
in  this  case,  will  be  convinced,  that  he  was  dissatisfied  with  the 
opinion  of  the  court  of  king's  bench,  in  the  case  of  Coulson  v. 
Oodson.  He  therefore  laid  hold  of  a  supposed  distinction  be- 
twixt legal  and  trust  estates,  to  avoid  overturning  that  decision. 
But  in  the  case  of  Watts  v.  Ball,  P.  Wms.,  108,  we  find  it  de- 
clared by  Lord  Gowfsb,  that  trust  estates  were  to  be  governed 
by  the  same  rules,  and  were  within  the  same  reasons,  as  legal 
eatatSB.    Seethe  same  doctrine  admitted  in  Phillips  v.  Phillips^ 
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P.  Wms.,  S6.  In  the  case  of  Bale  v.  Ckdeman,  the  opiiuoii  of  Ld. 
NomNGHAK,  in  the  Duke  of  Norfolk's  case,  is  died ;  where  be 
laid  it  down  as  a  maxim,  that  trostB  ahoold  be  governed  bj  the 
flame  rulea  as  l^gal  estates.  The  opinion  of  Justice  Willbs^  in 
the  easeof  Peiin  and  Blake,  is  to  the  same  porpose.  In  the  case 
of  Long  and  Laming,  Bur.,  1100  Lord  MANsriBLD  says,  '*  A 
court  of  equity  is  as  much  bound,  by  positiye  rules  concerning 
property,  as  a  court  of  law  is.  What  is  sufficient  upon  a  devise 
to  make  an  exception  out  of  the  rule,  (rderring  to  the  rule  in 
Shelley's  case,)  holds  aa  well  in  the  case  of  a  legal  estate,  as  in 
a  trust  If  the  intention  be  contrary  to  law,  it  can  no  more  take 
place  in  a  court  of  equity,  than  in  a  court  of  law.  If  the  inten- 
tion be  illegal,  it  is  equally  void  in  both."  The  same  doctrine  is 

r»4.ft41  ^^y  recQgniaed  by* Lord  Thublow,  in  the  easeof 
'-       ^  Jones  and  Morgan  reported  in  Browne's  Chancery  Gases. 

To  establish  the  same  point,  viz.,  that  where  the  testator  gives 
an  estate  to  one^  and  limits  it  over  to  the  heirs  of  his  body,  and 
plainly  intends  that  the  heirs  shall  take  by  purchase,  this  inten- 
tion shall  be  fulfilled :  the  case  of  Long  and  Laming  is  relied 
on.  This  was  a  devise  of  gavelkind  lands,  to  A.  C.  and  to  the 
heirs  of  her  body,  as  well  females  as  males :  which  intention 
must  have  been,  tiiat  the  heirs  take  as  purchasers ;  and  oonse* 
quently,  that  A«  C.  should  take  only  an  estate  for  life :  as  it  was 
impossible  that  females  should  take,  in  a  course  of  descent,  lands 
that  were  gavelkind ;  which  descend  to  none  but  males.  And 
this  intention  was  fulfilled,  by  the  judgment  of  the  court 

In  the  case  of  Long  and  Laming,  is-cited  the  case  of  Waker 
V.  Snow,  reported  in  Palmer,  849;  which  was  upon  a  deed 
where  £  conveyed  lands  to  the  use  of  himself^  for  life ;  remain* 
der  to  his  first  son,  and  the  heirs  male  of  his  body  begotten,  &o. ; 
and  so  to  his  six  sons,  remainder  to  the  right  heir  male  of  the 
said  E,  to  be  begotten  after  the  sixth  son,  and  his  heirs  male; 
This  was  holden,  not  to  be  an  estate  tail  in  E,  notwithstanding 
the  limitation  to  E's  right  heir,  after  the  sixth  son ;  it  being 
apparent  that  he  meant  c^ier  bom  son,  as  much  as  if  he  had  said 
so.  And  remarkable  are  the  words  of  Justice  Wilmot,  when 
observing  upon  the  case :  he  says,  that  "  the  word  Iieirs  is  not  to 
be  construed  as  a  word  of  limitation,  either  upon  a  will  or  deed. 


AND  HEIBS  OF  THE  BODT.  609 

when  the  manifest  intention  of  the  testator,  or  of  the  parties,  is 
declared  to  be,  or  clearly  appears  to  be,  that  they  shall  not  be  so 
oonstmed."  There  is  a  case  stated  bj  Anderson,  in  Shelley's 
case,  of  a  limitation  to  the  use  of  A  for  life,  remainder  to  the  nse 
of  his  heirs,  and  their  heirs  female;  where  it  was  determined 
that  hdn  was  a  word  of  parohase ;  and  consequently,  that  ^^ . /.^n 
A  took  but  an  *  estate  for  life.  The  intention  <Mf  the '-  ^ 
testator  would  have  been  defeated  if  *A  had  taken  an  estate  tail ; 
for  in  such  case,  by  the  force  of  the  term  hdrs^  he  would  have 
taken  an  estate  tail  general  descendible  to  any  heir.  Whereas, 
it  was  certainly  the  design  of  the  testator,  to  create  an  estate  tail 
female  in  the  heir  of  A,  by  purchase. 

From  the  foregoing  authorities,  it  is  considered  as  demonstra- 
ted, that  a  strict  legal  construction,  or  a  technical  sense  of  any 
words,  should  not  prevail  against  the  superior  force  of  intention, 
apparent  on  the  instrument.  Whenever,  then,  the  matter  be- 
comes certain,  that  the  term  heirs  is  used  with  an  intent  that  they 
should  take  as  purchaaera^  it  is  contended  that  the  instrument 
should  be  00  constructed.  As,  where  an  estate  is  given  for  life, 
with  a  limitation  to  heirs  or  httrs  of  the  body,  of  the  devisee : 
although  no  inference  can  be  made  from  the  words  themselves, 
that  the  devisor  used  them  otherwise  than  in  their  legal  sense; 
yet,  if  it  appear  fix>m  other  expressions,  that  he  so  intended, 
they  shall  take  as  purchasers ;  and  the  devisee,  an  estate  for  life 
only.  See  Justice  Bullbr*s  argument  in  the  case  of  Hodgerson 
V.  Ambrose,  reported  in  Douglas.  "For  such  an  intention," 
says  he,  "  is  consistent  with  the  rules  of  law ;  and  such  estate 
might  be  given,  without  the  infringement  of  any  rule."  Of  this 
opinion  was  Lord  Habdwicks,  in  Bagshaw  and  Spencer ;  Lord 
Mansfield,  in  Perin  and  Blake;  Justices  Aston  and  Willes, 
same  case ;  Sir  Joshua  Jektll,  in  Papillon  v.  Voyce,  reported 
in  P.  Williams ;  Chief  Justice  De  Gray  and  Baron  Smythe,  in 
the  case  of  Perin  v,  Blake,  in  the  exchequer  chamber,  together 
with  many  other  distinguished  characters. 

On  the  other  hand,  it  is  allowed  that  the  intention  is  to  govern, 
if  clear,  and  consistent  with  the  rules  of  law.  But  it  is  ^^j^^^-. 
contended,  that  it  is  necessary  to  determine  upon  *  the  ^  -' 
whole  will,  whether  by  tke  word  heirs^  the  testator  meant  that 

11 
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flacoeasioQ  of  persona  so  deaominated  bj  law :  and  if  he  did, 
that  the  rule  in  Shelley's  case  must  take  place,  at  all  eyentB ; 
even  if  the  testator  had  directed  that  the  heirs  should  take  as 
purchasers,  and  that  the  immediate  devisee  should  take  only  an 
estate  for  life.  But  where  the  .word  is  used  in  any  other  sense, 
and  instead  of  being  intended  to  be  used  as  nomen  coUedivum^  is 
used  as  dengnatio  persona^  then  the  rule  in  Shelley's  case  is  not 
to  be  applied,  and  the  limitation  is  to  take  effect,  as  if  proper 
words  had  been  used:  that  is,  if  the  testator  meant  the  estate 
should  go  to  him  who  should  be  heir;  then  let  his  intention  be 
what  it  mighty  as  to  the  heir's  taking  as  purchaser,  the  case  is  to 
be  governed  by  the  rule  in  Shelley's  case.  But,  if  he  meant  that 
some  peartiadar  pawn  should  take,  inaptly  denominated  keir^ 
the  intention  of  the  testator  is  to  be  fulfilled.  If  the  design  were, 
to  give  the  estate  to  those  persons  known  in  law,  as  a  class  called 
Jiem,  be  they  who  they  might,  they  must  take  by  deaemt,  and  not 
by  purthaae;  it  being  a  rule,  that  where  the  heir  tak)es  in  cha- 
racter of  heir,  he  must  take  in  quality  of  heir.  But  where  it  is 
apparent  that  the  testator's  intention  was,  to  give  it  to  some  parti- 
cular person,  by  the  denomination  of  Aeir,  as  his  fint  or  his 
seventh  son,  to  the  exclusion  of  others  that  mig^t  be  his  heirs; 
the  intent  being  the  same  as  if  he  had  said,  *'  to  my  first  son  and 
his  heirs;"  in  such  case  the  sou  would  take  by  purchase;  and  the 
estate  become  descendible  to  the  heirs  of  such  son,  and  not  to 
the  heirs  of  the  testator.  For  authorities  to  support  this  opinion, 
see  the  case  of  King  and  Melling,  Yent,  225.  This  wife  a 
devise  to  B  for  life,  and,  after  his  decease,  to  his  issue  hj  a  second 
wife ;  and  for  want  of  such  issue,  to  J,  M.,  with  power  to  B,  to 
make  a  jointure  of  the.  premises,  to  such  second  wif&  This  was 
r«iiA7i  ^^^^^^^^^  in  B.  R  to  be  an  estate  for  *  life,  against  the 
^  ^  opinion  of  Halb  ;  upon  the  intent  of  the  testator  to  give 
such  estate  only,  appearing  from  the  circumstances  of  empower- 
ing B  to  make  a  jointure;  which  was  not  necessary,  if  it  was 
intended  he  should  take  an  estate  greater  than  for  life.  But  this 
judgment  was  reversed,  the  intention  notwithstanding:  for  the 
word  isme^  in  a  will,  was  held  to  be  novnen  coUectivum,  and  equi- 
valent to  heirs  of  his  bedy:  and  no  intention  of  using  the  word 
as  designatio  persanoR^  any  where  appearing,  the  rule  of  law  took 
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place.  This  caae,  I  apprehend,  cannot  be  reconciled  with  the 
before  cited  case;  which  was  ruled  to  be  an  estate  for  life,  bj 
reason  of  nan  aUtar.  In  that  case,  the  intention  of  the  testator 
to  giye  an  estate  for  life  only,  governed :  whereas,  in  this,  the 
intention  was  disregarded,  because  the  word  «wim  was  used  as 
nomen  coUoctimjmt^  when  the  term  9(m»  was,  in  that  case,  as  reallj 
as  nomen  collectivum,  as  issue  was  in  this. 

The  same  doctrine  is  supported,  by  the  case  of  Colson  t.  Col* 
son,  2  Atk.,  247.  It  was  a  devise  to  0  for  life,  remainder  to  A 
and  B,  and  their  heirs,  to  preserve  contingent  remainders; 
remainder  to  the  heias  of  the  body  of  C.  In  this  case  it  was 
determined,  that  an  estate  tail  in  remainder  was  vested  in  C;  he 
taking  a  life  estate,  not  merged  by  the  devise  to  ihe  heirs  of  his 
body,  by  reason  of  the  remainder  interposing  between  the  devise 
to  C  for  life,  and  the  subsequent  limitation  to  the  heirs  of  his 
body.  Nothing  can  be  more  certain,  than  that  the  intention  of 
the  testator  was,  to  give  only  a  life  estate  to  0,  apparent  from  his 
placing  trustees,  to  take  advantage  of  any  forfeiture  of  the  estate ; 
which  could  be  only  in  case  he  was  tenant  for  life;  which  inten- 
tion was  made  to  yield  to  the  rule  of  law,  that  the  ancestor 
cannot  make  his  heir  purchaser  eo  nomine.  That  his  heirs,  at 
heirs,  should  tske  per  Jbrmam  doni,  was  sufBiciently  manifest; 
there  being  nothing  to  point  out,  that  he  used  the  words  *  ^^ .  ^^i 
as  designatio  personoe;  and  although  he  intended  that'-  ^ 
they  should,  in  character  of  heirs,  take  as  purchasers,  it  was 
determined  that- this  intention  could  not  be  fulfilled,  being  pro- 
hibited by  law. 

I  apprehend,  that  it  is  impossible  to  reconcile  this  determina- 
tion with  that  of  Bagshaw  and  Spencer,  unless  upon  the  exploded 
ground,  that  a  diflferent  rule  of  property  obtains  where  it  is  a 
trust  estate,  from  what  obtains  where  it  is  a  legal  estate.  It  is 
true,  there  was,  in  that  case,  the  clause  wUfumt  impeachment  of 
VHiste,  But  this  could  make  no  difference ;  for  it  was  only  an- 
other evidence  of  the  testator's  intention.  But  that  could  be  of 
little  weight,  where  that  intention  was  sufficiently  clear.  In  a 
dubious  case  of  intention,  it  might  serve  to  remove  the  doubt; 
but  could  add  nothing  to  the  measure  of  evidence,  where  it  was 
completely  full  without  it :  as  in  the  case  of  Oolson  v.  Colson. 
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To  the  same  purpoee,  is  the  case  of  Dtraoombe  v.  Dimoombe,  re- 
ported in  8  Lev.  Seethe  case  of  Kmgv.  Buichell,  cited  in  Bur., 
1108;  where  lands  wexe  devised  to  J.  K.  forltfei  and  to  the  hm 
male  of  J«  K.  and  his  heirs;  and  lor  want  of  such  iasaci  over. 
This  was  determined^  notwithstanding  the  superadded  words  of 
limitation^  to  be  an  estate  tail  in  J.  £L ;  for  it  was  said,  thai  the 
superadded  words  were  nothing  bat  a  superfluoos  declaration  <tf 
what  was  implied  in  the  phrase  fmr  mmk^  which  includes  all 
that  the  supeandded  words  include.  Tins  case,  I  apprehend, 
cannot  be  reoonciled  with  the  case  of  Backhouse  i;.  Wella  In 
that  case,  the  phrase  tMue,  is  used  instead  of  heira.  But  if  the 
phrase  tani^  in  a  will,  be  of  the  same  import  as  the  phrase  hem^ 
which  seems  an  acknowledged  point  with  English  lawyers,  and 
is  mentioned  by  Powell  on  Derises,  866,  as  an  indisputable  point; 
then  the  oases  are  directly  exposed,  unless  some  magical  powers 
are  attached  to  the  phrase  Adra,  which  make  it  mean  something 
^  .  diametrically  opposite  *  to  another  word  of  the  same  sig* 
^  ^  nification*  Justice  Yatss,  in  his  argument  in  the  case  of 
Perin  and  Blake,  ofaserres,  that  *^  in  Backhouse  and  WeUs^  and 
Luddingtoa  and  Eime,  the  phrase  isme  is  used,  not  heir:  so  not 
to  the  point|  to  show,  in  that  case,  that  the  intention  of  the  testa- 
tor was  to  prevail ;  for  that  those  cases  were  not  within  the  rule 
laid  down  in  Shdley's  case."  A  man  of  less  discernment  than 
Justice  Yatss,  would  have  never  discovered  but  that  it  was  with- 
in  the  rula  If  a  phrase  of  the  same  signification  as  Aetr,  were 
made  use  of  in  an  instrument,  be  would  have  concaved  that  the 
same  construction  would  have  been  given  to  it  It  would  have 
struck  him  either  as  an  absurdity,  or  as  a  distinction  too  nice  for 
him  to  comprehend,  that  whenever  iasue  and  tieir  were  used  in 
a  will,  they  meant  one  and  the  same  thing,  and  were  both  words 
of  limitation :  but  if  is9W  was  used,  th^i  the  devisee  might  take 
one  kind  of  estate ;  and  if  heir,  it  must  be  of  a  very  different 
kind.  But  was  not  the  determination  in  King  v,  Burchell,  op- 
posed to  the  rule  that  a  devisee  may  be  described  by  the  word 
Ae£r,  if  the  testator  plainly  shows,  that  the  phrase  heir  was  meant 
by  him  as  deaeriftio  pardommt  See  the  rule  in  Powell  on  Devises. 
Justice  Yatks  admits,  that  the  evidence  of  intention,  was  of  the 
strongest  kind  in  this  case ;  and  most  certainly  it  was ;  for  why 
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ahonld  he  have  ezpreflsed  himself  in  the  singalar  number?  Bat 
more  espeoialljr,  the  snperadded  words  of  limitation,  demonBtrate 
that  he  intended  the  phnuse  heir  mak,  bb  designatio personam;  for 
to  his  hein  he  gives  the  estate,  and  not  to  the  heirs  of  J.  K. ; 
and  to  saj  that  Uiej  are  superflnous,  only  famishes  an  argument 
in  &Tor  of  the  intention,  that  heir  male  was  intended  as  deseriptio 
persontB ;  for,  otherwise,  there  can  be  no  reason  given  for  his 
using  them :  they  oonyey  no  idea  whatever*  But  if  we  eonsider 
them  as  designed  to  afford  us  evidence  that  the  heir  *  male  p« .  ^^-, 
should  take  deacriptio  persona^  they  become  important^  and  *-  ^ 
we  see  very  good  reasons  for  using  them. 

K  a  term  which  may  have  two  very  different  significations  be 
used  in  an  instrument^  and  with  it  are  connected  other  terms 
dearly  indicative  of  the  sense  in  which  the  author  intended  it ; 
it  seems  strange  logic  to  say,  that  the  explanatory  words  shall 
be  rejected,  and  the  dubious  term  left  for  construction,  without 
the  aid  of  the  explanation  afforded  by  the  author.  It  is  also  op- 
posed to  the  case  of  Clerk  and  Day,  Oro.  Eliz.,  818,  which  was  a 
devise  "  to  R  for  life,  and,  if  she  have  heir  of  her  body,  to  that 
heir,  and  the  heirs  of  their  bodies,  and  a  remainder  over.**  This 
was  determined  to  be  an  estate  for  life  in  R,  and  that  the  heir 
took  as  a  purchaser.  The  case  of  Minshall  v,  Minshall,  1  Atk., 
412,  was  a  devise  "to  R,  and  the/r^f  heir  male  of  his  body,  and 
the  heirs  male  of  his  body,  and  a  remainder  over."  This  was 
held  to  be  an  estate  tad.  Is  this  determination  reconcilable 
with  Archer's  case?  It  differs  from  that  case,  in  that  it  is  a  de- 
vise to  the  heirs  male  of  the  first  devisee,  in  the  plural  number. 
That  of  Archer's  was  in  the  singular  number.  Bat  this  did  not 
vary  the  case  in  King  and  Burchell ;  and  we  find  in  Powell  on 
Devises,  861,  that  heir  male  is  nomen  ooUectivum^  and  conveys 
the  same  idea  as  heirs  maJe.  And  so  was  the  case  of  Trollop  v. 
Trollop,  where  the  devise  was  to  one  for  life,  and,  after  his  death, 
to  the  first  heir  male  of  his  body.  This  was  held  to  be  an  estate 
tail,  in  the  first  devisee.  It  also  differs  in  this:  that  the  estate 
given  in  Archer's  case,  was  to  A  for  life,  and  his  next  heir  nude ; 
in  Minsball's  case,  it  was  to  the  first  heir  male.  Certain  it 
is,  that  if  heir  male^  and  heirs  mdle^  mean  the  same  thing,  both 
being  nomina  coUcctivOj  containing  all  the  heiis  of  the  devisee,  in 
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a  course  of  desoent,  the  odIj  difference  between  them  consists 
in  the  different  signification  of  the  terms  fir^  and  next  I  con* 
^  oeive  *  it  impossible  for  any  person  to  understand  any 
'-  ^  difference  between  the  next  heir  male^  and  the  first  heir 
male.  Of  course,  the  one  decision  is  contradictory  to  the  other; 
and  first  and  next^  in  such  case,  are  of  the  same  import  See 
Powell  on  Devises,  868.  He  there  observes,  that  ^^  first,  next  and 
ddest,  preceding  the  Word  AetV,  only  express  what  the  word  Aetr 
implies ;  viz. :  first,  next,  or  ddest,  taken  for  the  future  time,  the 
one  to  succeed  the  other,  according  to  the  course  of  the  common 
law.**  It  seems,  then,  the  term  heir,  ex  vi  termini,  imports  as 
much  SiS  first,  or  neoet,  kc,  and  the  superadded  words  of  limita- 
tion ;  and  they  are  therefore  to  be  rejected,  as  meaning  nothing; 
as  redundant,  superfluous  worda  So  says  the  chancellor,  in  the 
case  of  Minshall  v.  Minshall.  K  rejected  for  that  reason  in  that 
case,  they  must  be  rejected  for  the  same  reason  in  Archer's  case. 
And  if  &e  term  nsct  heir  convej^s  no  other  idea  than  what  heir 
conveys,  and  is  implied  in  it,  then  the  devise  in  Archer's  case, 
rejecting  the  superfluous  words,  stands  thus,  viz.:  "To  A  for 
life,  and  his  heir  male ;"  and  we  find  that  heir  male  means  the 
same  thing  as  lidrs  nude.  The  devise  is  then  the  same,  as  if  it 
had  been  to  A  for  life,  and  his  heirs  male:  and  that  this  would 
give  an  estate  tail,  is  admitted  on  all  hands,  and  not  scintilla  juris 
is  to  be  found  to  the  contrary.  See  Perin  v.  Blake.  How,  then, 
is  the  decision  in  Archer's  case  to  be  justified  ?  There  is  yet  an- 
other difference  in  the  case  of  Minshall  v.  Minshall,  from  Arch- 
er's case.  In  the  latter,  there  is  an  express  devise  for  life;  in  the 
former,  none.  But  this  makes  no  difference;  for  the  technical 
meaning  of  such  devise  is  the  same  as  if  the  words  /^  life  had 
not  been  inserted ;  and  none  pretend  but  what  the  rule  of  law  is 
to  prevail;  unless  you  can  collect  the  intention  from  some  ex- 
pressions besides  those  of  the  technical  kind.  The  chancellor, 
when  distinguishing  Minshall  v.  Minshall,  from  Archer's  case, 
says,  that,  in  the  last,  *  there  was  an  express  devise  for 
^  ^  life:  But  of  what  avail  can  that  be,  when,  from  that  ex- 
pression, without  other  aid,  nothing  is  collectible  of  the  testator's 
intention  ?  and  all  the  other  words,  as  next^  and  the  superadded 
words  of  limitation,  are  to  be  rejected,  according  to  the  reason- 
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ing  in  Minshall's  ease.  It^  therefore,  stands  unaided  with  any 
other  eyidenoe  of  the  intention,  but  that  which  is  admitted  by 
all,  as  affording  no  eyidenoe  of  any  intention.  He  also  says,  that 
in  Archer's  case,  the  devise  was  to  the  next  heir  male,  not  heira 
male.  Bat  of  what  importance  can  this  be,  when  they  mean 
precisely  the  same  thing?  In  the  case  of  King  and  Burchell, 
the  devise  was  to  J  for  lifia,  and  to  the  heir  male  and  his  heirs. 
Here  was  a  devise  expressly  for  life,  and  to  the  heir  male  in 
the  singular  number,  with  words  of  superadded  limitation  to  bis 
heirs  in  the  plural  number.  Everything  here  is  found  precisely 
under  those  circumstances  which  the  chancellor  supposed  were 
the  reasons  why  Archer's  case  was  considered  an  estate  for  life ; 
and  yet  this  was  held  to  be  an  estate  tail.  In  King  and  Bur- 
chell, there  was  no  limitation  to  the  next  heir  male ;  but  that,  it 
seems,  conveys  no  idea  whatever.  Strip  King  and  Burchell  of 
redundant  expressions,  and  it  is  a  devise  to  J  for  life,  and  his 
heir  male.  The  same  devise  is  found  in  Archer's  case,  when 
stripped  of  redundant  expressions :  the  one  is  an  estate  tail,  and 
the  other  an  estate  for  life.  And  yet  both  these  cases  are  ac- 
knowledged to  be  good  law.  We  may  still  go  further:  the  devise 
for  life  makes  no  difference.  It  is,  therefore,  in  both  cases,  a  de- 
vise to  one,  and  his  heir  male;  which  is  exactly  the  same  devise, 
as  in  the  case  of  Minshall  v.  Minshall,  when  stripped  of  superflu- 
ous  expressions.  The  case  of  Goodright  v.  Pullen,  2  Ld.  Ray., 
1487,  is  another  case  where  there  were  superadded  words  of  lim- 
itation ;  and,  in  the  same  devise,  he  used  the  phrase  heirs  male 
and  heir  mak^  is  meaning  the  same  thing ;  and  ♦  yet  it  r» .  ,70-. 
was  held  an  estate  tail.  May  it  not  be  questioned  whether  ^  ^ 
these  cases  comport  with  the  rule  admitted  by  those  who  are  the 
strongest  advocates  for  the  rule  laid  down  in  Shelley's  case ;  that 
is  to  say,  ^'  if  the  terms  Aeir,  or  issue^  are  so  used  by  the  testator, 
as  plainly  show  that  he  used  them  as  designatio  persorue^  they  shall 
be  thus  taken  ?"  Can  any  man  doubt  but  that  they  were  so  used 
in  King  and  Burchell,  where  the  testator  devises  to  the  heir  male 
of  J,  and  his  heirs ;  and  in  Trollop  v.  Trollop,  where  the  devise 
is  to  the  "first  heir  male?"  Goodrigbt  v.  Pullen,  and  Minshall 
V.  Minshall,  are  in  the  same  predicament  I  apprehend,  that  no 
one  will  be  at  any  more  loss  in  determining  that  the  terms  heir 
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and  heir8^  there  used,  wexe  a8  plainly  indicative  of  an  intentu» 
to  use  them  as  tenns  of  purchase,  as  in  Archer's  case.  The  case. 
of  Perin  and  Blake,  is  a  notable  case  to  show  in  what  oneerlainlj 
the  law  waS|  respecting  the  operation  of  such  deyisesy  at  the  time 
it  was  determined.  It  was  a  devise  of  lands,  bj  the  testator  to 
his  son ;  and  in  his  will,  he  sajs,  "It  is  mj  intent  and  meaning; 
that  none  of  my  children  shall  sell  and  dispose  of  my  estate  fiur 
a  longer  time  than  his  life;  and  to  that  intent^  I  devise  the  resi- 
due of  my  estate  (having  made  other  devises  to  other  children), 
to  my  son  W,  during  his  natural  life;  the  resniunder  to  J,  and 
his  heirs,  during  the  life  of  W ;  remaind^  to  the  heiiB  of  the 
body  of  W."  Here  it  was  manifest,  that  the  testator  intended 
only  an  estate  for  life  to  W ;  for  he  says,  that  his  intention  is^ 
that  none  of  his  children  shall  dispose  of  his  estate  for  a  longer 
time  than  his  life ;  and,  for  that  purpose,  devises  to  W  for  life^ 
with  remainder  to.  J,  for  W's  life ;  which  ooold  mean  nothing 
unless  to  secure  the  contingent  remainders  to  the  heirs  of  Ws 
body,  against  the  forfeiture  of  Ws  estate.  He  must  have  had  in 
-  view  ekJbrfeUahie  estate^  which  must,  be  an  estate  *  for  l^ 
^  ^  And  the  testator^s  intention  is  equally  plain^  that^  although 
he  intended  that  the  heirs  should  take  a^  purchasers,  yet  he  did 
not  mean  to  point  out  any  particular  person,  but  all  possible  heirs 
in  a  course  of  descent  The  question  was,  what  estate  W  took? 
It  was  determined  in  B.  R  by  Mansfield,  Aston  and  Willbs^ 
against  Yatbs,  that  he  took  an  estate  for  life  only ;  from  the  mani- 
fest intent  of  the  testator,  that  he  should  thus  take,  and  that  this 
was  a  lawful  intention.  Whilst  Yates  contended,  it  was  immate> 
rial  what  the  intention  was,  as  to  the  cmceitor's  estate ;  and  the  only 
material  inquiry  was,  what  the  heirs  were  to  take ;  and  to  make 
them  take  as  purchasers,  they  must  be  designated  particularly, 
which  was  not  done  in  this  case.  Upon  a  writ  of  error,  tiiis 
judgment  was  reversed  in  the  Exchequer  Chamber,  by  the  opin* 
ion  of  Nares,  Blackstone,  Gould,  Pebret,  Addaxs,  and 
Chief  Baron  Parker,  against  the  opinion  of  Sictthe,  and  Chief 
Justice  De  Gray.  There  were  seven  judges  against  five;  but 
one  of  those  j  lodges,  Blackstone,  declared,  that,  had  the  testa- 
tor's intention  been  suflBieiently  apparent,  to  give  an  estate  for 
life  only,  he  should  have  voted  for  affirming  the  judgment.    So 
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ihat,  as  to  the  great  question  in  the  case,  there  were  six  judges 
against  six.  See  Hodgeson  v.  Ambrose,  reported  in  Douglas. 
The  eases  cited  by  the  miyority  of  the  court  of  B.  R  among 
many  others,  were  Law  and  Davis,  Waker  and  Snow^  Lisle  and 
Gray,  Archer's  case,  Clerk  and  Day,  Luddington  and  Kime, 
Baddiouse  and  Wells,  Bagshaw  v.  Spencer.  The  answers  to 
these  cases  were,  that  in  Law  and  Davis,  the  first  devise  was  a 
mere  surplusage,  in  that  of  Waker  and  Snow,  and  Lisle  and 
Gray,  there  was  an  estate  to  the  ancestor  for  life ;  remainder  to 
the  firsts  second  and  other  sons,  and  so  on  to  the  heirs  of  his 
body.  "  JSo  on^^^  was  construed  to  mean,  in  the  same  manner^ 
viz.:  scms;  and,  therefore,  in  these- cases,  the  phrase  heirs  wa$ 
used,  as  dengnaiib  ♦  pereonm.  The  inference,  I  apprehend  ^^.^^^ 
to  be  a  just  one;  but  there  is  not  by  any  means  stronger '-  ^ 
evidence  of  such  intention,  than  where  the  testator  uses  the 
phrase  heirfnak^  with  superadded  words  of  limitation,  as  in  King 
and  BuichelL  As  to  Archer's  case,  and  Clerk  and  Day,  they 
said  that  the  word  heir  was  in  the  singular  number,  and  a  limita- 
tion grafted  on  it  This  is  true ;  but  so  was  King  and  BurchelL 
But  what  difference  does  it,  or  can  it  make,  when  each  word  is 
nomen  coBeciwumj  and  their  technical  signification  the  same  ?  If 
either  is  to  be  understood  as  a  word  of  purchase^  it  must  be  from 
some  other  expressions,  and  not  from  itself;  and  both  are  capa- 
ble of  being  thus  construed.  As  to  Luddington  and  Kime, 
Backhouse  and  Wells,  the  phrase  was  ''  isme^^  they  said ;  but  if 
issue  in  a  will,  and  heirs  of  the  hody^  mean  the  same  thing,  it  is  a 
weak  answer.  As  to  Bagshaw  and  Spencer,  this,  it  is  said,  was 
a  trust  estatSj  and  the  intention  might  be  executed  in  chancery. 
But  the  distinction  between  a  trust  and  a  legal  estate,  cannot  be 
maintained ;  and  without  the  aid  of  that  distinction,  the  cases 
cannot  be  reconciled. 

As  to  the  decision  of  Long  v.  Laming,  it  was  said  to  be  out  of 
the  question,  as  it  was  a  devise  of  lands  holden  in  gavelkind. 
How  that  should  make  a  difference,  I  do  not  comprehend.  Yet 
I  conceive,  that,  in  that  case,  the  determination  might  well  pro- 
ceed upon  the  ground  of  the  testator's  intention  to  use  the  phrase 
heirs  as  a  word  of  purchase ;  for  he  says,  "  female  as  well  as 
male ;"  but  this  could  not  be  without  breaking  in  upon  the  course 
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of  descent    He  did  not)  therefore,  by  the  nae  of  the  phnun 
hein^  mean  that  sucoession  of  persona  so  denominated  by  Uie  law 
who  take  in  a  course  of  descent    He  must,  therefore,  intend  to 
point  them  out  particularly. 
The  case  of  Legate  v.  Sewal  was  a  devise  to  his  nephew  L  for 

r«j.7ftl  ^^^^'  ^^^  ^^^  ^^  decease,  to  the  heirs  male  of  *  the  body 
^  ^  of  his  said  nephew,  to  be  b^otten,  and  the  heirs  male  of 
the  body  of  every  such  heir  male,  severally  and  successively, 
as  they  shall  be  in  priority  of  birth,  &c.  This  case  was  adjudged 
an  estate  tail  in  the  fibrst  devisee,  by  three  judges  against  one 
How  is  this  case  reconcilable  to  Archer's  case,  and  Clerk  and 
Day?  It  differs  only  from  Clerk  and  Day  in  this:  that  the 
word  heirs  is  plural.  See  the  case  of  Pawsey  v.  Lowdall,  in  1 
Boll.  Abr.,  where  it  is  expressly  determined  that  heir  and  hein 
have  the  same  effect  And  the  reason  why  the  heir  male  in 
Archer^s  case  took  by  purchase  was,  because  the  estate  was  lim* 
ited  over  ''  to  the  heirs  male  of  the  body  of  such  heir  male." 
And  this  was  the  opinion  of  the  court  in  the  case  of  Pawsey  v. 
Lowdall,  which  is  directly  opposed  to  the  determination  in  Legate 
V,  Sewal. 

The  case  of  Bale  v.  Coleman,  1  P.  Wms.,  142,  was  a  devise  to 
A  and  his  heirs,  for  payment  of  debts,  and  then  to  A  for  life, 
with  power  to  make  leases  for  ninety-nine  years;  remainder  to 
the  heirs  male  of  A.  This  was  determined,  by  Lord  Cowtbr, 
to  be  an  estate  for  life ;  and,  upon  a  rehearing,  before  Lord  Har- 
oouRT,  it  Was  determined  to  be  an  estate  tail. 

In  the  case  of  Papillon  and  Voyce,  A  devised  £10,000  to  trus- 
tees, in  trust,  to  be  laid  out  in  land,  to  be  settled  on  B  For  life, 
without  waste;  remainder  to  trustees,  and  their  heirs,  for  the 
life  of  B,  to  support  contingent  remainders,  with  power  to  B  to 
make  a  jointure ;  remainder  to  the  heirs  of  the  body  of  B,  and 
remainder  over.  And,  by  the  same  will,  lands  were  devised  to 
B,  to  the  same  uses,  and  in  the  same  manner.  This  case  was 
heard  at  the  Bolls,  by  Sir  Joseph  Jskyll  ;  and,  upon  the  clear 
intent  of  the  testator,  he  determined  that  B  had  an  estate  for  life 
only  in  the  lands,  and  that  the  money  should  be  laid  out  in  land, 
r*4.7'71  ^  ^  settled  on  B  for  life ;  and  that  his  sons  should  take 
*•        -^  in  tail  male  successively.  *    The  intention  to  give  an 
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estate  for  life- was  very  manifest  in  this  case,  independent  of  hu 
direction  that  he  should  take  an  estate  for  life  only ;  for  it  was 
without  impeachment  of  waste.  There  was  a  power  to  make  a 
jointure ;  and  there  was  a  devise  to  trustees  to  support  oontin* 
gent  remainders.  It  was  also  clear,  as  in  any  case,  that  the 
testator  used  the  term  heirs  as  ncmen  cdOactivum^  including  all  the 
possible  heirs  of  the  body,  and  their  heirs.  Certain  it  is,  then, 
that,  in  the  opinion  of  the  Master  of  the  Bolls,  this  notwithstand- 
ing, if  there  was  a  manifest  intention  to  give  an  estate  for  life, 
such  estate  only  should  pass.  But  this  case  was  ag^n  heard,  by 
Chancellor  Ejaro,  on  an  appeal ;  and,  so  &r  as  the  judgment 
related  to  the  land  deyised,  it  was  reversed,  and  adjudged  that  B 
took  an  estate  tail ;  bat  that,  as  to  the  money  to  be  laid  out  in 
land,  this  was  executory,  and  the  intention  should  prevail.  Why 
should  the  law  make  the  same  terms,  used  in  different  clauses  in 
the  same  instrument,  convey  totally  different  ideas,  when,  at  the 
same  time,  there  is  clear  demonstration  that  he  who  used  those 
terms  affixed  the  same  ideas  to  them  in  the  one  clause  as  in  the 
other  ?  I^  in  &ot^  the  law  had  affixed  such  precise  and  determi- 
nate ideas  to  those  terms  as  to  forbid  the  intention  to  be  followed, 
by  what  authority  does  the  chancellor  decree  a  settlement  accord- 
ing to  what  he  supposes  to  be  the  intention  of  the  testator,  even 
in  part?  The  chancellor  must  have  supposed  that  the  terms, 
heirs  of  his  body,  carried  with  them  sufficient  evidence  that  the 
testator  meant  the  same  thing  as  first  and  eveiy  other  son ;  for, 
otherwise,  he  conld  not  have  so  decreed ;  since  his  avowed  design, 
as  to.  the  money  to  be  laid  out  in  land,  was  to  fulfill  the  intention 
of  the  testator.  He  must  have  supposed,  then,  that  those  terms 
were  a  sufficient  description  of  those  persons,  yiz.^  first  and  every 
oQter  son.  But  the  most  strenuous  advocates  for  the  technical 
power  of  the  terms  *  heirs  and  heir  agree  that,  when  these  r-^.tjrs-^ 
terms  are  used  as  a  description  of  certain  persons,  fairly  '-  -' 
collectible  from  the  context,  as  in  Lisle  and  Gray,  Waker  and 
Snow,  they  ^all  be  taken  as  words  of  purchase.  It  seems  that 
Chancellor  Kinq  supposed  that  the  firsts  and  every  other  son, 
were  the  persons  pointed  out,  or  he  would  not  have  settled  the 
estate  upon  them.  But  if  he  did,  how  came  the  decree  as  to  the 
lands  to  be  reversed  ?    For,  if  the  words,  heirs  of  the  body,  are 
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good  as  deseripHo  permmoB,  then  the  decree  st  tlie  Bolls  was  per- 
fectly right,  accozding  to  the  role  not  disputed.  Bat^  if  die  woids, 
Aeirk  of  the  body,  are  not  good  as  deacnptio  penonas^  how  did  the 
diancellor  find  out  who  was  described,  so  as  to  settle  the  pur- 
•chased  lands  upon  them?  Do  not  the  principies  of  this  deler^ 
mination,  as  to  the  money  to  be  laid  out,  oTertum  the  dedaon 
as  to  the  other  part  of  the  case,  and  establidi  a  preoedent  that 
the  words,  JuarM  rf  the  body,  are  equivalent  to  the  Jbrsi  and  every 
oAer  son,  which  would  be  a  sufficient  deacriptaon  of  the  peiBoos 
so  described  to  take  as  purchasers  7  So  Lord  ILinbixbud  under- 
stood  those  words,  when  he  says,  in  the  case  of  Perin  and  Blake, 
that  '^  the  intention  of  the  testator  was  to  pass  an  estate  finr  life 
to  Williams,  and  an  inheritance  to  be  taken  successively  by  the 
heirs  of  his  body." 

Since  the  determination  o£  Ooulaon  v,  CSoulaon,  there  has  been 
determined,  upon  the  same  prindples,  the  cases  of  Sayre  and 
Masterman,  and  Hodgeson  t;.  Ambrose,  reported  in  Douglas; 
where  the  certificate  fix>m  king's  bench  to  chancery  was  in  the 
words  of  Coulson  and  Ooulson :  from  which  case  we  shaU  find 
Lord  Maksfisu)  dissatisfied  with  the  ease  of  Ooulson  v/  OouIschl 
He  declares,  however,  he  will  abide  by  the  determination  of  that 
case,  though  he  should  not  so  have  judged  Judge  BulXiSb 
seems  hardly  reconciled  to  it:  he,  however,  considers  himself 
r«j.7Qi  ^^'^^  ^^^  ^  decide^  upon  every  cmc  which  *  shall  be 
^  -*  precisely  the  same  with  C!oii1s<mi  and  Coulson;  and  he 
there  considers  the  case  of  Perin  ^and  Blake  as  of  no  binding 
authority. 

The  doctrine  of  Hodgeson  and  Amlwose  amounts  to  this: 
''tha^  where  a  testator  uses  techmeal  expressions  only,  thar 
tedmical  meaning  must  be  adopted  |  bv^  where  it  can  be  suffi- 
ciently collected  from  the  context  that  he  means  them  in  any 
other  sense,  his  intention  shall  prevail  against  their  technical 
import  And  Justice  Bullee  seems  to  suppose  that  the  dedsiim 
in  the  case  of  Coulson  and  Coulson  may  be  made  to  oomport 
with  that  rule. 

In  the  case  of  Jones  and  Morgan,  reported  in  Brown's  Chan- 
cery Cases,  the  doctrine  of  Coolson  and  Coulson  is  recognized; 
and  the  distinction  between  a  legal  and  trust  estate  being  gov- 
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erned  by  different  roles  of  property,  k  considered  as  without 
foondation.  Many  more  oases  might  be  examined;  buttheprin* 
oipal  cases,  except  fiobinson  and  Bobinaon,  reported  in  Burrow, 
and  Dodson  i\  Grew,  in  2  Wilson,  have  been  adverted  to.  As 
to  those  casesi  they  were  detennined  upon  tlieir  own  particular 
dicumstanoes. 

From  sueh  jarring  decisions,  it  is  extremely  difficult  to  deter- 
mine what  the  law  is.  To  the  precise  extent  of  Ooulson  v.  Goul* 
son,  it  is  settled :  for  that  case  is  recognised  as  good  law,  but 
not  as  a  ease  furnishing  this  principle,  yiz^  '*  that  whenever  the 
testator  intends  to  use  the  term  heirs  as  ncnuneoOednmrnf  and 
at  the  same  time  intends  that  those  heirs  shall  take  by  purchase^ 
that  this  intention  cannot  be  complied  with ;"  as  is  contended  by 
Mr.  Justice  Yates.  I  understand  the  court  in  Hodgeson  and 
Ambrose  to  consider  it  as  a  case  which  technical  terms  only  are 
used ;  and  firom  which  no  inference  could  be  fiurly  drawn,  that 
the  testator  intended  a  life  estate  *  merely  to  tke  first  r^^c^/yi 
taker,  and  that  the  heir  should  take  as  purdbaser.  *- 

If  the  case  of  Jones  and  Morgan  is  to  be  considered  as  settling 
the  law  upon  the  subject,  this  doctrine  is  established ;  that  when* 
ever  the  testator  devises  to  any  person  "  in  character  (f  heir^  he 
shall  take  in  j^uaZ%  </ Aeir,'' whatever  the  intention  might  be. 
But,  that  this  was  not  the  opinion  of  the  court  of  king's  bench, 
when  they  determined  Hodgeson  v.  Ambrose,  is  sufficiently  in- 
ferable, from  their  language  in  that  case ;  for  its  being  the  same 
case  as  Coulson  v.  Coulson,  is  the  ground  of  the  determination ; 
and  the  symptoms  of  disgust  with  the  decision  of  Perin  and 
Blake  are  very  apparent  in  the  court  It  seems  that,  in  the  opin* 
ion  of  ibat  court,  technical  meanings  are  to  give  way  to  the  in^ 
tention  of  the  testator,  whenever  that  intention  is  collectible  from 
any  quarter,  other  than  from  technical  terma  As  to  such  terms, 
the  presumption  is,  that  the  testator,  when  he  used  them,  affixed 
to  them  the  ideas  affixed  by  law.  The  doctrine  in  Jones  and 
Morgan  is,  that  it  is  immaterial  what  the  intention  of  the  testator 
is,  respecting  the  first  devisee's  taking  an  estate  for  life  only, 
and  the  heirs  taking  as  purchasers.  This  never  can  be  done, 
unless  it  is  apparent  that  the  testator  used  the  term  as  designatio 
personoe^  and  not  as  nomisn  colhctivum.    The  courts  of  law  and 
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equity  aeeiOf  by  the  latest  authoritiea,  to  unite  in  rejecting  any 
diatinction  between  the  phraae  Aem,  in  a  tmst^  and  legal  estate^ 
Long  and  Laming,  Hodgeson  and  Ambroae,  Jones  and  Morgan 

Notwithstanding  the  difficulties  that  attend  the  construction 
of  devises,  where  an  estate  is  given  to  one  for  Ufisy  and  to  his 
heire^  or  heirs  mdkj  kc. :  yet,  in  the  case  of  marriage  articles, 
where  there  is  a  covenant  to  settle  an  estate  upon  one  for  life, 
and  the  heirs  of  his  body,  Ac,  upon  application  to  have  this  cov- 
nAQ^-i  ^>^<ui^  carried  into*  execution,  chancery  decrees  an  estate 
^  for  life  only,  to  the  first  taker,  and  an  estate  tail  te  the 

eldest  son ;  with  the  remainder  in  tail  to  the  second,  third,  and 
BO  on.  And  this  is  done  in  all  cases  where  those  t^rms  are  used, 
upon  the  declared  design  of  carrying  into  execution  the  intention 
of  the  parties,  without  endeavoring  to  collect  the  intention  from 
any  thing  but  from  the  technical  t^ms  themselves.  1  P.  Wms^ 
Bale  and  Coleman,  142;  Honor  and  Honor,  128;  Trevor  and 
Trevor,  612 ;  «nd  West  and  Errisey,  2  R  Wms.,  849. 

Is  it  not  extraordinary,  that  the  same  terms  used  in  a  deed  or 
will,  should  have  an  operation  totally  diiferent  firom  what  they 
have  in  a  covenant  7  In  the  former  cases,  intention  is  as  mudi 
to  be  r^^arded,  as  in  the  latter.  The  construction  of  such  words, 
it  is  said,  must  be  presumed  to  be  aoccnrding  to  the  technical  ideas 
affixed  to  them.  For  every  person  must  be  supposed  to  know 
the  meaning  of  the  expression  that  he  uses.  To  fulfill,  therefore, 
his  intention,  the  words  shall  be  taken  to  mean  the  same  thing 
which  the  law  has  dedjured  that  they  do  mean.  How,  then,  is 
it  affected,  that  the  presumption  respecting  the  same  words, 
when  used  in  a  oovenant^  should  not  be  the  same  ?  Why  should 
we  suppose,  in  the  latter  case,  that  the  parties  did  not  use  those 
technical  terms  in  their  technical  sense,  when  we  are  to  suppose^ 
in  a  deed  or  will,  that  they  were  used  in  such  sense  ?  If  the 
rule  in  Shelley's  case  is  to  operate  in  case  of  a  deed  or  will,  no 
reason  can  be  assigned,  that  it  is  not  to  operate  in  such  covenant 
Surely^  the  terms  Uiemselves  must  affi>rd  sufficient  evidenoe  to 
the  courts  that  a  life  estate  was  intended  to  the  first  taker,  and 
estete  tail  by  purchase  to  tiie  first  son,  &c ;  or  otherwise,  such 
settlement  would  never  have  been  made,  when  pursuing  up  the 
intention  of  the  partiea    But,  if  it  could  afford  such  evidence  to 
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*  the  court  in  artides  of  a  maniage  oovenaBt,  why  not  in  r^^o-i 
the  case  of  a  will  ?  And  if  it  did,  there  could  be  no  ^  ^ 
question  made  in  any  of  the  cases  mentioned  in  this  treatise ;  and 
the  rule  in  Shelley^s  case  could  no  longer  have  any  operation. 
When  we  find  such  discordant  opinions  respecting  the  operation 
of  the  rule  in  Shelley's  caaCi  among  the  most  eminent  characters 
in  the  English  nation ;  such  jarring  dedsionsi  not  reconcilable 
to  each  other,  and  such  a  motley  systemy  that  the  same  words  in 
one  iostrument  convey  ideas  entirely  variant  from  those  conveyed 
by  them  in  another ;  and  that  the  whole  controversy  originated 
from  a  rule  established  xxpoa  feudal  prineiples,  which  have  long 
ceased  in  that  country,  and  nevw  had  any  existence  in  this ;  I 
apprehend  no  solid  reason  can  be  given,  why  we  should  intro- 
duce that  rule  into  our  legal  system.  The  obvious  meaning  of 
the  testator,  will  be  found  to  be  the  real  meaning.  The  observa- 
tions that  have  hitherto  beeu  made,  relate  9nly  to  the  construe- 
tion  of  the  term  heirs  where  an  estate  of  freehold  was  given  to 
the  ancestor,  and,  by  the  same  instrument^  an  estate  of  inheri- 
tance to  his  heirs. 

Let  us  now  examine  the  operation  of  the  terms  Aeir,  unee,  &a, 
where  a  reed  or  personal  chaUd  is  given  to  one  and  the  heirs  of 
his  hody^  or  to  one  and  his  issite.  As  personal  estate  is  not  de- 
scendible to  heirs,  but  vests  in  an  executor  or  administrator,  it  is 
a  vain  attempt  to  endeavor  to  entail  it:  for  this  would  be  to  vary 
the  law,  and  so  cause  a  chattel  to  go  to  the  hair;  which  is  not  by 
law  permitted.  Besides,  as  there  is  no  way  to  destroy  such  an 
estate  by  fine  or  recovery,  as  in  case  of  a  real  estate,  to  suffer  it 
to  be  done  would  be  to  create  a  perpetuity.  Therefore,  where- 
ever  an  interest  in  personal  property  is  given,  by  words  which 
would  create  an  entailment  of  real  estate,  such  personal  property 
vests  absolutely  in  ^e  first  taker,  and  is  at  his  own  disposal.  But^ 
as  it  is  now  *  a  principle  admitted  in  the  English  law,  that  r^j^r>qi 
personal  estate  may  be  limited  to  one  for  life,  with  remain-  ^  -' 
der  over  to  another,  whenever  it  is  found  that  the  testator  used 
the  phrase  heirSy  or  issue,  not  as  twmina  coUectiva,  but  as  pointing 
out  certain  particular  persons,  collected  from  the  tenor  of  the 
will :  in  such  cases,  the  first  taker  has  only  an  estate  for  life ;  and 
the  person  meant  by  the  phrase,  heir  or  issue^  has  after  the  expi- 
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ratioii  of  the  life  estate,  an  abeolote  estate  therein,  entirdj  at 
dispoaaL  But  would  it  not  better  comport  with  the  general  in- 
tention of  the  testator,  te>  snfTer  the  heir  to  take  it  absolately ; 
and  always  to  understand  that  phrase  in  such  estates,  as  a  word 
of  purchase  ?  For  althoogh  the  whole  intention  of  the  testator 
cannot  be  fulfilled,  so  that  a  perpetuity  should  take  place ;  yet  it 
better  satisfies  his  intention,  that  the  first  taker  should  have  only 
a  life  estate,  and  the  heir  the  whole,  than  it  would  to  divest  the 
heir  of  all  interest  in  it,  and  so  give  to  the  first  devisee  the  whole 
property. 

We  have  already  seen,  that  with  sespect  to  articlesof  marriage 
agreements,  where  an  estate  was  covenanted  to  be  settled  upon 
A,  and  Ae  hdrs  of  his  body^  that  that  phrase  has  been  held,  in 
such  instrument,  as  a  word  of  purchase.  And  when  such  cove- 
nant was  carried  into  execution,  the  estate  is  limited  to  A  for  li&^ 
and  to  the  first  son  in  tail,  and  remainder  over  to  the  seoondson, 
&C.  But  in  case  of  a  chattel,  it  is  not  a  lifeestate  in  the  first  son, 
and  remainder  over ;  but  vests  absolutely  in  such  person  as  is 
intended  to  be  marked  out  by  the  testator,  by  the  phrase  Aetr, 
&a  Although  the  rule  is,  that  express  words,  which  create  an 
estate  tail  in  real  property,  when  applied  to  personal,  vests  the 
first  taker  with  the  absolute  ownership ;  yet  such  words  as  create 
an  estate  tail  by  implication  in  real  property,  when  applied  to 
personal,  give  the  first  taker  an  estate  for  life  only ;  and  the  per- 
son to  whom  it  is  limited  over,  or  entailed,  shall  have  the  ab- 
r^ASUl  ^^^^^  *  estate,  after  the  expiration  of  the  life.  So  that^ 
if  real  and  personal  estate  be  conveyed  to  one  by  such 
words,  the  devisee  will  take  an  estate  tail  of  inheritance,  in  the 
real  estate,  and  an  estate  for  life  only,  in  the  personaL  As  was 
the  case  of  Forth  and  Chapman,  reported  in  1  P.  Wms^  656, 
where  the  devise  was  of  freehold  and  leasehold  estate  to  A,  for 
life ;  and  if  A  died  leaving  no  issue,  then  to  B ;  it  was  deter- 
mined that  A  took  an  estate  tail  in  the  freehold  lands,  and  an 
estate  for  life  in  the  leasehold :  for  in  the  last,  he  was  supposed 
to  mean  by  the  words  having  no  issue,  leaving  none  at  his  death ; 
but  in  the  former  he  was  supposed  to  mean,  that  if  A  died  with- 
out issue  generally ;  by  which  there  might  at  any  time  be  a  fiul- 
ure  of  issue. 
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The  acumen  of  astute  judges  is  able  to  force  these  different 
ideas,  with  respect  to  the  same  words,  into  the  minds  of  the 
testators ;  but  to  them  alone  are  we  indebted  for  these  distinc- 
tions: they  would,  with  deference  to  the  opinion  of  grave  and 
learned  judges,  have  escaped  the  man  that  possessed  nothing 
more  than  plain  good  sense  and  a  sound  understanding.  When 
the  intention  of  the  testator  was  apparent  to  entail  personal  pro- 
perty, and  when  not,  we  shall  jSjid  the  same  discordance  of 
opinion  among  the  English  lawyers,  in  cases  of  personal  estate 
as  in  cases  of  real. 

Whether,  in  any  instance,  in  the  State  of  Connecticut^  a  devise 
of  personal  estate  to  one  and  his  heirs  can,  upon  principle,  be 
considered  as  vesting  the  whole  in  the  first  devisee,  may  be  con- 
sidered as  a  question.  The  law  of  this  State,  with  respect  to  a 
limitation  of  a  personal  estate  to  one  for  life,  and  remainder-over 
to  another,  is  cousidered,  I  apprehend,  the  same  with  the  English 
law.  And  the  great  reason  why  a  limitation  to  one  and  his 
heirs,  in  the  English  law,  is  not  permitted,  is,  the  danger  of 
establishing  thereby  a  perpetuity.  To  prevent  this,  *  the  ^^^q^^ 
law  dedares  that,  in  such  case,  the  whole  interest  vests  in  ^  ^^^ 
the  first  devisee.  But,  by  our  law  of  entailments,  an  entailed 
estate  vests  a  fee-simple  in  the  issue  of  the  first  donee ;  so  that 
all  danger  of  a  perpetuity  is  at  an  end ;  and,  of  consequence, 
there  is  no  danger  of  indulging  the  intention  of  the  testator  by 
admitting  such  a  limitation  to  be  effectual  to  vest  in  the  heirs 
the  estate  given.  Among  the  numerous  authorities  upon  this 
subject  are,  Atkinson  v.  Hutcheson,  8  P.  Wms.,  259 ;  Soltem  v. 
Soltem,  2  Atk.,  876;  Pelham  v.  Gregory,  5  Brown's  Parlia- 
mentary Cases ;  Theebridge  v.  Kilbum,  2  Yes.,  236 ;  Garth  v. 
Baldwin,  2  ibid.,  646,  &c. ;  Hodgeson  v.  Bussey,  2  Atk.,  89 ; 
Scale  t;.  Scale,  1  P.  Wms.,  290 ;  Beauclerk  v.  Dormer,  2  Atk., 
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[*486]  II.» 

Ov  THB  Maxim,  Nkmo  est  H^bbs  Viysims. 

When  an  estate  is  given  to  a  man  and  his  heirs,  this  Tests  nothing 
in  the  heir.  It  altogether  vests  in  the  devisee,  or  grantee.  The 
phrase  heirs  only  serves  to  show  the  nature  of  the  estate :  that  is 
to  say,  an  estate  that,  in  a  course  of  descent,  will  go  to  his  heirs. 
If,  therefore,  A  devises  an  estate  to  B  and  his  heirs^  and  B  dies 
in  the  lifetime  of-  the  testator,  the  devise  is  lapsed ;  for,  nemo  est 
Jioeres  viventis.  So,  if  given  to  the  heirs  of  C,  and  C  is  living 
when  the  devise  is  to  operate,  that  is  to  say,  upon  A's  death, 
there  is  no  person,  according  to  the  aforementioned  maxim,  to 
take  the  estate.  Plowden,  Brett  v.  Bigden.  But  if  the  description 
is  such  as  to  make  it  clear  that  the  testator  meant  some  particular 
person  to  take,  this  intention  shall  be  regarded  as  a  devise  by  A 
"to  the  heir  of  0,  now  living,"  whilst  C  was  alive.  Burchell  v. 
Ihirdant,  T.  Baym.,  880.  In  this  case,  it  was  plain  that  he  meant 
the  heir-apparent  of  C.  And  wherever  the  case  comes  up  to  this, 
that  the  testator  intended,  by  the  phrase  heir^  an  heir-apparentj 
the  devise  is  good,  and  vests  in  such  heir-apparent  by  purchase. 
In  the  case  of  a  devise  to  A  and  his  heirs^  A  dies,  leaving  the 
testator:  what  difficulty  would  there  be  in  considering  the  heirs 
of  A  as  taking  by  purchase,  upon  the  contingency  of  their  ances- 
tor's dying  before  the  testator?  And,  in  the  case  of  a  devise  to 
the  Jieirs  of  C,  C  being  then  alive,  is  not  the  presumption  violent 
that  he  meant  the  heir-apparent  of  C  ?  It  must  be  so,  unless  we 
can  suppose  the  testator  whimsical  enough,  when  he  gave  the 
estate,  to  intend  that  it  should  not  go  to  any  by  devise,  unless 
the  ancestor  of  that  person  was  dead. 
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[•487]  III.* 

How  VAB  THX  TlESlC  HxiBB  IS  NSGSBSABT  TO  OONVXT  AK  EsTATB 
07  JjXBXRITANCEf  BUHXB  IN  A  DXSD  OB  WiLL. 

Ws  have  already  seen  what  the  operation  of  that  term  is  in  such 
an  instrument.  I  shall  now  consider  in  what  cases  a  fee  may  be 
oonyeyed  without  the  use  of  that  term.  It  is  a  maxim,  esta- 
blished in  the  English  law,  that,  in  a  deed,  such  term  is  abso- 
lutely necessaiy  to  the  transmission  of  a  fee.  If  the  conveyance 
is  to  a  man  and  his  heirs  forevety  a  fee-simple  is  given;  and  those 
words  of  inheritance  and  perpetuity  are  essential  in  such  grant 
If  the  conveyance  is  to  a  man  and  the  ImtB  of  his  body^  an  e^ate 
iaU  is  created ;  and  without  such  words  of  inheritance  and  pro- 
creation, no  such  estate  can  be  created  by  deed.  But,  in  wills, 
the  absolute  necessity  of  their  use  has  been  dispensed  with,  in 
very  many  instances.  The  governing  rule  is,  that  the  intention 
of  the  testator  is  to  prevail ;  and  such  construction  is  to  be  given 
to  the  words  of  a  will  as  to  effectuate  such  estate  as  comports 
with  the  intention  of  the  testator,  provided  such  intention  is 
consistent  with  the  rules  of  law ;  that  is  to  say,  provided  the 
estate  intended  to  be  conveyed  is  such  a  one  as  the  law  will  suffer 
to  be  given  by  any  words  whatever.  In  all  the  cases,  then,  upon 
this  subject,  where  the  proper  technical  terms  have  not  been 
used,  the  question  is.  What  is  the  intention  of  the  testator  ?  And 
if  that  is  discovered  to  be  a  legal  intention,  it  is  to  be  complied 
with.  Upon  this  ground,  it  is  held  that  a  devise  in  '^  fee-simple," 
or  in  ''  fee-tail,"  conveys  such  estate  as  those  words  import  To 
one  and  his  issue,  or  one  and  his  seed,  conveys  an  estate  tail 
A  devise  of  lands  and  houses,  &c.,  to  one  forever,  *  without  *•  -* 
words  of  inheritance,  conveys  a  fee-simple.  A  gift  by  one  of 
houses,  lands,  &c.,  to  pay  his  debts,  is  tifoe  ;  for  it  implies  a  power  to 
sell.  A  devise  of  lands,  &c.,  upon  paying  a  sum  in  gross,  gives  a 
fee ;  otherwise,  where  such  devise  is  to  pay  out  of  the  annual  pro- 
fits. A  devise  of  all  my  estate,  carries  with  it  Skfoe,  as  it  denotes, 
not  only  the  subject,  but  the  interest  in  that  subject  But  it  is  said,  in 
some  authorities,  that,  if  the  devise  of  the  estate  is  connected 
with  words  of  locality,  as  "  my  estate  at  H,"  then,  in  such  case, 
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an  estate  for  life  only  passes.  3  Wils.,  418 ;  Cowp.,  806 ;  Dong., 
740.  We  find  the  same  doctrine  laid  down  by  Lord  Maksfield, 
as  settled  law,  that  "all  my  estate"  passes  everything;  but  if 
attended  with  a  heal  description,  nothing  more  than  an  estate  for 
life  passes.  But  why  is  this  distinction  made?  K  "all  my 
estate"  denotes  the  sulbject  and  quantum  of  interest,  how  is  it 
altered  by  saying,  for  instance,  ''  all  my  estate  at  H."  ?  One 
wonld  imagine  that  the  testator  intended  the  expression  to  be 
merely  restrictive  to  his  estate  in  iJhcU  place.  But  why  should 
not  the  sul^ectj  and  the  interest  in  the  snlgect,  pass?  And  if  my 
interest  therein  was  a  fee^  what  prevents  a  fie  from  passing  ?  K 
the  terms  "all  my  estate"  denote  the  extent  of  property  that  I 
have  in  the  whole  estate  that  I  own  in  the  world,  why  should 
not  "  all  my  estate  at  H."  denote  the  extent  of  property  that  I  have 
at  H.?  Notwithstanding  the  great  authority  derived  to  this 
doctrine  fix)m  the  declarations  of  Lord  Maksfdeld  and  Chief 
Justice  De  Gbay,  yet  I  apprehend  that  llie  current  of  authorities 
is,  that,  although  the  phrase  "estate"  is  connected  with  words 
descriptive  of  its  locaiity,  yet  a  fee  passes.  2  Yes.,  614.  A  devise 
of  "my  estate  at  A"  was  held  to  pass  the  interest  in  the  lands, 
which  interest  being  a  fee-simplsj  a  fee-simple  passed.  Li  2  Lev., 
91,  there  were  words  of  locality^  yet  Sifee  passed,  2  AtL,  88; 
^  where  there  was  a  devise  of  "  all  my  interest  in  *  Kirby 
I-  -I  HalL"  Lord  Habdwickb  hdd  that  a  fee  passed,  the 
locality  notwithstanding.  The  case  of  Ibetson  t;.  Beckwith, 
there  cited,  is  to  the  same  purpose ;  it  being  expressly  laid  down 
that  an  estate  at  or  in  such  a  place  may  carry  a  fee.  Li  2  P. 
Wms.,  524,  the  words,  "  all  my  estate  in  Upper  Colesby,"  passed 
a  Jee-simple,  Li  1  T.  Sep.,  412,  the  word  estate  passed  a  fee. 
And  it  is  laid  down  by  Justice  Bulleb  that  it  will  pass  a  fee  in 
a  will,  unless  attended  with  restrictive  words,  which  clearly 
manifest  the  intention  of  the  testator  that  a  fee  should  not  pass. 
The  same  doctrine  is  maintained,  2  T.  Bep*,  657,  &c.,  and  that 
the  phrase  "estates,"  in  the  plural,  was  equivalent  to  the  phrase 
"  estate,"  in  the  singular.  The  above  authorities  are  not  recon- 
cilable with  the  doctrine  before  laid  down,  respecting  the  opera- 
tion of  the  word  estate^  connected  with  words  of  locality.  The 
words,  "  all  my  effects,  real  and  personal,"  pass  a  fee.  Ck)wp., 
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299.  The  words,  "  all  I  am  worth,"  pass  a  fea  1  Brown's  Chan- 
cery, 487.  Where  a  man  devises  '^  all  his  houses,  lands,  farms," 
&a,  to  one,  such  devise  is  holden  to  convey  only  an  estate  for 
life ;  for  th.  se,  of  themselves,  never  convey  more  than  a  descrip- 
tion of  the  thing,  per  ae.  8  Wils.,  414 ;  Doug.,  780.  The  same 
doctrine  is  recognized  by  Lord  Habdwicke,  who  says  that  a 
devise  of  "  my  estate  in  occupation  of  such  a  person,"  passes 
only  a  li/e  estate.  It  must  be  allowed  that  the  circumstance  of 
pointing  out  that  it  was  in  the  possession  of  a  particular  person, 
serves  to  show  the  words  to  be  descriptive  of  a  faam  only.  But 
where  do  we  find  any  apparent  intention  in  the  testator,  that  the 
fee  of  this  fimn  should  not  pass  to  the  devisee  7  We  find  it  said, 
in  T.  Sep.,  that^  when  this  phrase  is  used,  a  fee  must  pass,  unless 
there  is  an  apparent  intention  of  the  testator  to  the  contrary. 
Why  should  not  a  devise  of  "  all  my  fimm,"  without  more  words, 
pass  a  fie-eimplef  It  must  be  admitted,  that  most  men  do  not, 
when  they  *  devise  reai  property,  think  that  anything  can  ^^^q^-. 
be  necessary  more  in  that  case  than  when  they  devise  ^  -' 
peraonai  property.  When  a  testator  gives  to  J.  S.  a  horse,  he 
has  not  the  most  distant  idea  that  it  is  for  the  life  of  J.  S. :  nei- 
ther is  it  so,  but  forever.  Neither,  in  the  case  supposed,  does  he 
imagine  he  is  giving  his  farm  for  U/e  ;  but  supposes  that  the  same 
words  which  imply  a  gift  forever  of  personal  estate,  also  imply  a 
gift  forever  of  real  estata  Ought  it  not  to  be  presumed  that  the 
testator  intended  a  fee-wmple  in  all  such  cases,  except  where  we 
find,  fiom  other  parts  of  the  will,  that  he  understood  how  to 
devise  technically  t  In  the  case  of  Bight  and  Sidebotham,  Doug., 
780,  Lord  Massfxkld  says,  that  "aU  my  estate"  would  pass  a 
fee-aimpk;  but  "all  my  lands  lying  in  such  a  place"  had  been 
considered  only  as  descriptive  of  their  locality^  and  an  estate  for 
lifo  was  given.  But  why  do  the  terms,  "  all  my  estate,"  pass  a 
fee^eimple  f  Because,  it  is  said,  that  these  words  convey  to  us 
the  idea,  not  only  of  the  subject  given,  but  of  the  interest  that  tiie 
devisor  had  in  the  subject  K  he  had  a  fee-simple,  it  follows  that 
a  fee-simple  was  intended  to  be  passed ;  and  the  intention  is  to 
govern,  when  consistent  with  the  rules  of  law.  But  it  is  observa- 
ble that  Lord  Mansfield  says,  that  he  had  no  doubt  of  the 
intention  of  the  devisor  to  pass  a  fee-simple  in  that  case.    Why 
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then  was  it  not  so  adjudged?  It  must  be  that  the  words  used  in 
that  will  were  not  such  words  as  had  been  considered  as  suffi- 
cientlj  evidential  of  the  devisor's  intention.  It  seems,  then,  that 
although  the  court  is  clear,  beyond  the  possibility  of  doubt, 
what  the  devisor's  intention  was,  yet  this  intention  is  not  to 
govern  them,  unless  the  evidence  of  such  intention  is  derived  to 
them  through  a  certain  set  of  words.  When  it  was  first  esta- 
blished that  the  words,  "  all  my  estate,"  pass  a  fee-simple,  these 
were  not  the  legal  technical  words  to  pass  a  fee :  how,  then,  came 
it  to  be  so  adjudged  ?  The  answer  is  obvious,  upon  *  the 
^  ^  clear  intention  of  the  testator  that  it  should  be  so.  Why, 
then,  should  it  not  always  be  thus  adjudged,  when  the  intention 
is  equally  clear?  Can  any  solid  advantage  be  derived  to  us  by 
adopting  such  distinctions,  unless  we  are  satisfied  that  they  are 
founded  in  sound  sense?  That  the  law  respecting  devises  should 
approach  much  nearer  to  the  standard  of  conmion  sense  than 
that  of  deedsy  is  not  extraordinary;  for  the  latter  was  grown  into 
a  system  by  the  adjudications  of  men  groping  in  the  thick  dark* 
ness  of  a  Gothic  night,  and  was  riveted  in  the  minds  of  men  by 
the  syllogistic  jargon  of  schoolmen.  But  the  law  of  devises  did 
not  commence  its  formation  until  the  kindly  beams  of  liberal 
science  had  begun  to  irradiate  the  world,  when  a  system  more 
conformable  to  the  dictates  of  reason  might  be  expected. 

It  can  hardly  be  doubted,  that,  if  the  systems  of  deeds  and 
wills  had  sprung  up  together,  but  that  the  same  words  would 
have  had  the  same  eflect  in  a  deed  as  in  a  wilL  Surely  it  is  as 
important  in  the  former,  as  in  the  latter,  that  the  intention  should 
be  complied  with ;  and  there  can  be  no  danger  of  admitting  this 
idea.  The  words  in  a  will  to  convey  a  fee-simple,  must  be  clear, 
such  as  are  indicative  of  that  intention^  beyond  a  doubt  The 
indulgence  shown  to  vnlls^  admits  of  no  conjecture  ;  for  the  rule 
is,  that  the  words  used,  must  clearly  demonstrate  what  kind  of 
estate  was  intended  to  be  given.  Will  not  the  same  words  in  a 
deed,  convey  the  same  ideas  with  equal  clearness  ?  Does  not 
conmion  sense  revolt  at  the  idea  that  courts,  whose  peculiar  pro- 
vince it  is  to  administer yu5^,  should  give  a  construction  to  such 
words,  when  found  in  a  deed,  as  is  diametrically  opposed  to  the 
intention  of  the  parties,  and  the  clear,  unequivocal  meaning  of 
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the  words  themselves  7  Will  the  inyestigating  mind  rest  satis- 
fled  with  the  reasons  given,  that  in  wills,  the  intention  is  to  be 
regarded,  when  clearly  expressed,  although  *  not  disfig-  r#^Qo-i 
ured  by  a  certain  set  of  technical  expressions?  that  a  tes-  ^  ^ 
tator  is  often  inops  cansiUiit  His  wishes  are,  therefore,  to  be  com- 
plied ¥dth,  and  no  criminality  imputed  to  him  for  not  expressing 
himself  in  the  language  of  a  lawyer.  But  as  to  the  man  who 
conveys  by  deed,  he,  probably,  is  in  sound  healtL  Let  him  ex- 
press his  intention  with  ever  so  much  perspicuity,  since  he  has 
an  opportunity  to  procure  a  Confessor  in  Technics,  if  he  will  not, 
they  will  impose  the  penalty  upon  him  of  thwarting  his  inten- 
tion, and  adjudge  that  he  meant  that,  which  they  know  he  never 
intended'  The  warmest  advocate  for  the  galling  fetters  of  sys- 
tems sjid  precedents^  will  find  it  difficult  to  convince  the  mind,  not 
illuminated  by  legal  maTrims,  of  the  propriety  of  giving  different 
constructions  to  the  same  words  in  different  instruments ;  when 
it  is  beyond  a  doubt,  that  the  persons  using  them,  affixed  the 
same  ideas  to  the  words  in  one  instrument,  as  they  did  in  the 
other. 


IV.*  [*493] 

Of  thx  Opebation  of  thb  Tebk  Hxibs,  in  a  Bohb. 

By  the  English  law,  the  personal  estate  is  the  only  fund  for  the 
payment  of  debts  of  deceased  persons,  unless  the  heir  is  bound  by 
the  deed  of  his  ancestor ;  and  in  such  case,  the  specialty  creditors 
may  resort  to  the  heir ;  or  rather,  to  the  real  estate  of  the  ances- 
tor, descended  to  the  heir.  To  the  payment  of  such  debts,  the 
heir  is  bound  to  the  extent  of  the  real  estate  descended  from  the 
ancestor,  but  is  not  bound  to  pay  his  simple  wniradi  debts.  These 
are  to  be  sought  for  no  where  but  from  the  executor ;  who  has 
nothing  to  do  with  the  real  estate,  nor  any  control  over  it  How- 
ever great  the  real  estate  may  be,  whidi  has  descended  to  the 
heir,  if  there  is  a  deficiency  of  personal  assets,  such  creditors  must 
lose  their  debts.  Our  law,  founded  upon  more  equitable  prlhci- 
ples,  subjects  the  real  estate,  upon  the  deficiency  of  personal 
estate,  to  the  payment  of  all  the  debts  of  deceased  persons,  with- 
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oat  any  distaDCtion  betwixt  specialty  creditors  and  odiera  The 
whole  estate,  both  real  and  personal,  is,  by  otir  law,  in  the  hands 
of  the  execator,  and  sabject  to  the  payment  of  all  debts.  No 
additional  security  is  therefore  gained  to  the  creditor,  by  binding 
the  heir  in  a  bond.  The  law  has  already  secured  to  him  his 
right  of  recovering  his  debts  against  the  execntor,  to  the  extent 
of  the  whole  estate  of  the  deceased.  He  has  not  any  occasion  to 
resort  to  the  heir ;  for  before  the  heir  can  have  any  part  of  the 
real  estate,  the  executor  carves  oat  to  himself,  as  mnch  of  it  as  is 
necessary  tb  pay  the  debts.  Iv  is  therefore  very  problematical, 
whether,  in  this  State,  any  action  can  be  sustained  against  the 
heir,  for  the  debt  of  the  ancestor.  But  admitting  that  it  can,  in 
ritAQAi  ^^^  exempt  *  instances ;  it  is  not  because  the  ancestor 
'-  ^  bound  the  heir;  but  his  liability,  if  any,  arises  from  the 
equitable  consideration,  that  he  has  received  estate  firom  the  an- 
cestor, and  that  the  intervention  of  some  cause  has  prevented  a 
recovery  from  the  executor,  without  any  negligenee  in  the  ere* 
ditor.  The  term  heir^  therefore,  although  a  word  of  the  utmost 
importance  and  signification,  in  an  English  bond,  is  an  idle  and 
insignificant  expression  with  us.  Would  it  not  be  best  to  omit 
it  in  such  instruments,  where  it  can  serve  no  other  purpose  than 
to  introduce  a  confusion  of  ideas  ?  This,  I  apprehend,  is  com- 
monly the  case,  when,  through  imitation,  we  retain  a  word  that 
conveys  important  ideas  to  an  English  lawyer,  and  with  us  has  no 
operation. 
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ABATEMENT,  of  suit  against  a  single  woman,  by  her  marriage, ....       147 

of  soit^  by  marriage  oi  femt  sole  plaintiiGr, 147 

ABSENCE,  as  cause  of  divoroe,  321,  323 

ACCESSORY,  wife  cannot  be  made,  to  a  felony  of  her  husband, ....      156 

wife  may  be,  before  the  fact, 156 

ACKNOWLEDGMENT,  of  deed,  when  defective,  wife's  dower  not 

barred, ».  123 

ACTION,  for  injury  to  the  inheritance  of  wife's  land,  to  be  brought  in 

the  names  of  husband  and  wife, 87 

for  an  injury  to  the  usufruct,  to  be  in  the  name  of  the  husband,        87 

on  promise  to  pay  wife  forcervices, 135 

wife  may  bring,  in  her  own  name,  for  ii\jury  to  person  or  repu- 
tation under  the  N.  Y.  statute, n.  138 

for  seduction  of  wife, n.  140 

abatement  o^  on  marriage  oi/eme  sole  plaintiff 147 

by  and  against  married  women, 191,  192 

husband  and  wife  should  join  in,  when, 213 

cannot  be  maintained  by  husband  and  wife  jointly  for  libel  on 

both, n.  215 

nor  for  battery  of  both, n.  216 

no  joinder  of  husband  and  wife  in,  when  cause  of  action  does 

not  survive  to  wife, 221 

joinder  of  husband  and  wife  in,  for  debt  which  she  owed  before 

marriage, 227 

cannot  be  maintsdned  against  a  married  woman  at  the  common 

law,  270 

ADMINISTRATOR,  husband  rightful,  of  wife, 71 

ADMINISTRATRIX,  a  man  who  marries,  has  power  to  administer,      302 
ADMISSIONS,  of  wife,  when  evidence  against  her  husband, n.  295 

80 
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ADULTERY,  husband  who  finds  another  in  the  act  o^  with  his  wife, 

not  justified  in  killing  him, dOO 

as  cause  of  diroroe, 325 

may  be  prored  by  dicumstancee^ n.  326 

AGE,  of  oontzacting  marriage, 310 

AGENT,  wife's  contracts  as  agent  of  her  husband, 156^  157 

admissions  of  wife  as,  admissible  against  her  husband, n^  296 

AGREEMENT,  bj  the  husband,  to  assign  his  wife's  chattels, 58 

bj  the  husband,  to  settle  an  estate  on  his  wife, 64 

articles  o^  to  live  separatelj, 174 

to  provide  for  the  si^port  of  wife,  if  it  should  be  necessary  to 

live  separate, 178 

for  separate  maintenance,  void,  without  a  trustee, n.  181 

bj  a  Jkme  eoveri,  to  levy  a  fine  of  her  land,  binding  upon  her 

in  chancery, 195 

before  marriage,  that  wife  shall  have  power  to  dispose  of  her  lands,      232 
between  husband  and  wife,  previous  to  marriage,  not  extin- 
guished by  the  marriage, 282 

AUEN,  who  marries  a  woman  possessed  of  a  term  for  years,  obtains 

no  right  to  dispose  of  this  term, 84 

land  conveyed  to^  and  his  wife,  vests  in  him,  on  the  death  of 

the  wife,  subject  to  the  paramount  right  of  the  pec^e, n.  84 

wife  cannot  be  endowed, 106 

AUMONT,  wife  entitled  to,  when  there  is  a  divorce  a  mensa  et  ihoro^      320 

consists  of  what, 327 

does  not  affect  creditors, 328 

when  decreed, «.  328 

ANNUITY,  husband  cannot  release  wife's  annuity  for  life^ 80^  211 

ASSIGNEES,  of  bankrupt  husband,  subject  to  the  equity  of  the  wife 

for  a  provision  out  of  her  eKo9e$  in  acUatiy 66^  280 

for  a  valuable  consideration,  need  not  provide  for  the  wife,  ...        66 
by  operation  of  law,  bound  to  make  provision  for  the  vrife, ...    fi^  66 
ASSIGNMENT,  by  husband,  of  wife's  choaes  in  acUon^  for  a  valuable 

consideration, 56 

agreement  by  the  husband  to  assign  wife's  chattels, 58 

by  the  husband,  of  a  general  nature, 59 

voluntary,  by  the  husband, 59 

of  a  spedfic  dum  of  the  wife, 67 

ATTORNEY,  wife  as,  of  her  husband, 156 


B. 

BANKRUPT,  when  husband  becomes,  wife's  cAoset  to  be  assigned 

to  commissioners, 60 

BAR,  assignment  by  husband  of  wife's  chattels  as  a  bar  to  her  equity 

for  a  provision, 68 
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of  dower, 106 

of  dower,  elopement  aa^ 107 

of  dower,  divorce  tM, n.  108 

of  dower,  whether  the  setUement  of  a  jointer  on  an  in&at  wife 

before  marriage,  la  a, 110 

of  dower,  the  election  of  the  wife,  after  the  death  of  her  hus- 
band, to  take  a  jointure  settled  on  her  during  coverture  as, .  113 

of  jointure,  by  levying  a  fine, 113 

*       of  dower,  property  in  lieu  of  dower  aa^ 116 

of  jointure,  devise  to  wife  not  a, 122 

of  dower,  wife's  joining  her  husband  in  a  conveyance  as, 123 

of  dower,  deed  defectively  acknowledged  not  a, n,  123 

of  dower,  divorce  as^ 129 

of  dower,  competent  equitable  jointure  settled  on  in&nt  wife 

not  a, 1 32 

BATTEBY,  husband  and  wife  cannot  commit  together, 152 

husband  and  wife  cannot  join  in  action  for,  to  both, n,  216,  227 

husband  may  justify  in  defense  of  wife, 300 

BIGAMY,  in  a  prosecution  for,  the  first  husband  not  admissible  to 

prove  the  marriage, 292 

BOND,  or  note  given  to  wife  vests  in  husband, 125 

by  husband  to  wife,  before  marriage,  to  become  due  on  his 

death,  good  against  him, 169 

to  wife  before  marriage,  to  make  settlement  on  her,  not  enforo- 

able  at  law,  but  may  be  enforced  in  equity, 169 

by  husband  to  trustee,  to  allow  maintenance  to  wife  under 

articles  of  separation  binding  on  her  husband, 180 

given  to  wife  during  coverture,  no  joinder  of  husband  and  wife 

in  action  on, 221 

BUSINESS,  power  of  married  woman  to  carry  on,  in  her  own 

name, 191,  193 

c. 

CHANCEBY,  when  it  will  aid  the  husband  to  avail  himself  of  his 

wife's  property, 67 

GHABGE,  what  necessary  to  charge  wife  as  a/ema«ofe  trader, n.  62 

by  husband  on  the  chattels  real  of  wife  does  not  bind  her, ....  86 

what  constitutes,  on  wife's  separate  estate, n.  260,  n.  269 

when  wife  disabled  to  make,  on  her  separate  estate, 265 

CHATTELS  BEAL,  husband's  right  to  dispose  of  wife's, 80 

husband  cannot  devise  wife's^ 83 

of  wife,  may  be  taken  on  execution  against  the  husband, 85 

CHILDBEN,  husband  not  bound  to  support  children  of  wife  by  former 

marriage, 152 

obligation  o^  to  support  their  indigent  parents, 154 
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0H0SE8  m  ACTION,  husband's  right  to  wife's, 55 

redaotion  to  possession  of  wife's,  by  the  husband, 55 

assignment  of  wife's,  by  husband, 56 

of  wife,  whose  huslxEuid  beoomes  bankrapt, 60 

of  wife,  when  purchased,  her  sturviTorship  at  an  end, 62 

of  wife,  liable  to  the  claims  of  her  husband's  creditors, il  63 

of  wife,  on  her  death,  go  to  the  husband  as  her  rightlbl  admi- 
nistrator,. ......* 71 

legacy  and  distributive  share  accruing  to  the  wife,  as, a.  134 

wife  may  deyise  her, 241 

OOSRGION,  presumption  of,  by  the  husband,  may  be  repelled, 150 

wife  not  presumed  to  be  coerced  by  the  presence  of  her  hus- 
band, in  the  case  of  treason  or  keeping  of  a  brothel, 155 

when  presumption  o^  is  remored,  wife  is  liable  on  her  contracts,  182 
wife's  conTeyance  of  her  real  property  by  fine  not  defective  by 

reason  o^ 202 

wife  presumed  to  act  without,  in  respect  to  h^  separate  pro- 
perty,   262 

COHABITATION,  long  continued,  sufficient  evidence  of  marriage, 

when, 291 

continued,  no  bar  to  a  divorce  for  cruelty, a.  330 

COMMON  PROPERTY, n.51 

COMMON  RECOVERY, 193 

COMMORANCY,  settlement  by, 291 

COMPETENCY,  of  husband  and  wife,  as  witnesses  for  or  against 

each  other, 292 

CONDITION,  husband's  neglect  may  defeat  wife's  estate  depending 

upon  a  condition, 212 

CONDONATION;  as  a  defense  to  a  bill  of  divorce,. il  330 

CONSENT  of  wife,  whether  necessary  to  a  jointure, Ill 

of  husband,  not  necessary  to  a  devise  of  her  separate  property 

by  wife, 240 

of  parent^  not  necessajy  to  make  marriage  settlement  upon 

minor  binding, 274 

CONSIDERATION,  husband  may  assign  wife's  chores  m  actum,  for  a 

valuable, • 66 

agreement  to  assign  for  valuable, 68 

discharge  by  the  wife  of  a  former  settlement  a  good,  for  a  new 

one, 279 

CONTRACT,  entered  into  by  wife  for  her  husband,  with  his  authority, 

binds  him, 156 

husband  bound  by,  of  wife,  which  it  is  usual  for  her  to  make 

and  him  to  ratify, 157 

husband  bound  for,  of  wife,  for  articles  which  come  to  his  use,  158 
made  with  wife,  without  authority  £rom  the  husband,  may 

be  ratified  by  him, n.  158 
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OOKTRACT— (Ttmimiiad  p^,. 

oonoerning  her  separate  property,  bj  wife, n.  157 

of  wife  for  necessaries  binds  husband  when  he  refuses  to  pro- 
vide,   •. 160 

of  wife  for  neoessaries  binds  hosbend  if  he  torn  her  out  of 

doors, 160,  n.  161 

of  wife  fbr  necessaries  does  not  bind  the  husband  if  she  eaves 

him  without  reasonable  cause, 160 

of  husband  with  wife,  before  marriage,  to  be  performed  after 

coyertore  is  ended,  binding, 167 

husband  and  wife  cannot  make  with  each  other,  dming  coyertore,      178 

of  wif^  bj  which  she  may  bind  herself  . . , 182 

wife  of  man  who  is  banishedy  may  make, 184 

wife  may  make,  where  husbimd  has  abjured  the  realm, .......      185 

wife  of  alien  may  make, n.  185 

wife  living  separate  under  articles,  may  make, 186 

made  with  wife  to  take  effect  after  coverturei  husband  cannot 

release, 211 

for  settlement  of  property,  where  the  parties  are  minors^ 273 

between  husband  and  wife,  that  she  shall  hold  what  property 

she  acquires  as  her  separate  property, 275 

by  a  husband,  to  settle  his  personal  estate  on  his  wife  and  fe- 

mily, 331 

for  a  separate  maintenance, 333 

fraud  on  third  persons  in  marriage,.' 336 

to  procure  a  marriage  between  the  promisor  and  some  other 

person, 337 

in  restraint  of  marriage  void, 339 

€X)Ky£BSATIONS^  between  husband  and  wife  admissible  in  evi- 
dence,    n,  295 

OONVEYANGE,  by  a  man  to  his  intended  wife  binding  on  him  after 

marriage, 171 

of  husband  to  wife,  by  conveyance  to  a  third  person, 171 

by  husband  to  wife,  void  as  to  existing  creditors, n.  172 

to  wife^  will  be  upheld  in  equity,  when, n.  172 

to  wife,  it  is  not  necessary  that  the  husband  be  insolvent  to 

avoid, tk  1 72 

by  wife  to  husband,  whether  it  may  be  direct^ n.  183 

of  wife's  separate  estate  in  New  York, ti.  183 

by  fine  and  common  recovery, 193 

of  husband  and  wife,  defectively  acknowledged, 200 

by  woman  before  marriage,  to  the  use  of  herself  with  remainder 

to  whom  she  shall  appoint, 202 

by^^me  c(nferi,of  herreal  property  by  fine  not  defective  by  rea- 
son of  coerdon  of  husband, 202 

by  wife  of  her  real  property,  where  her  husband*s  rights  will 
not  be  affected, 203 
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married  woman  may  execute  power  by,  wi&oot  her  hnaibaiidy  207 
of  wife,  before  matriage,  with  the  oonsent  of  her  intended  hus- 
band, of  an  her  property  to  trustees  for  her  separate  use,  . . .  283 

by  wife  before  maniage  when  Toid, 283 

OOVBNANT,  of  husband  before  marriage,  to  make  a  setdement  in 

consideration  of  marriage, 167 

of  husband,  to  allow  wife  separate  maintenance  binding  on  him,  174 
of  husband,  to  suffer  wife  to  reoeiye  any  l^:acy,  defeats  his 

right  to  ity i .  i 177 

liability  of  fane  covert  on,  levying  a  fine  of  her  lands  with  het 

husband, 195 

of  a  feme  covert  in  her  oonveyance  of  real  estate,  not  binding 

npon  her, n,  195 

of  wife  to  levy  a  fine,  not  binding, 196 

fane  covert  may  make^  to  convey  her  separate  real  estate,....  41^197 

impossible,  not  binding, 201 

OOVEBTURE,  whether  a  disqualification  to  bring  an  action, 220 

CBEDITOB,  liabili^  of  husband  to  wife's,  on  maniage, 50 

of  husband,  power  ofj  to  subject  the  legacy  of  the  wife  to  the 

payment  of  his  debt^ n.  34 

settlement  of  property  lipcm  wife  by  articles  of  separationy 

does  not  affect, 176,  il  181 

wife  when  considered,  to  her  husband's  estate, 262 

marriage  settlement  according  to  parol  agreement  before  mar- 

liage  void  as  to  antecedent^ n,  278 

marriage  settlement  void  as  to, 280 

alimony  to  divorced  wife  does  not  a£Eeot^ 328 

OBDOi,  plea  of  coercion  by  husband  will  not  excuse  wife's  crime  ma- 
lum inee^ 155 

CRIMINAL  CONVEBSATION, 139 

whether  husband  ean  maintain  an  action  for,  wiHi  wife  living 

separate  under  articles, ft.  175 

OUBTES Y,  of  husband  in  wife's  land,  four  things  necessaiy  for, ... .  ft.  89 

what  seisin  neoessaiy  for, ii.90 

whether  abolished  in  New  York, «».  91 

how  affected  by  statutes  in  different  states, il  91 

birth  of  issue  not  requisite  to,  by  the  tenure  of  gavelkind, ....  92 

in  lands  mortg^ed  before  marriage, 92 

in  trust  estates, ; 92 

whether  seisin  of  wife  necessary  to, 95 

D. 

DAMAGES,  in  action  for,  for  mjiiry  to  the  person  of  wife,  she  must 

join,  137 

DEBTS)  husband's  tiability  for  wife's, 50 
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husbAnd  jiable  for  wife's^  to  extent  of  personal  property  receiyed 

through  her  by  marriftge, n.  63 

of  wife,  dum  §ola,  when  her  husband  becomes  banknipty 60 

of  wife^  dum  aola^  after  coverture, 61 

of  wife  before  marriage,  husband's  liability  for, 143 

of  wifb  contracted  while  sole,  discharged  by  bankruptcy  of 

husband, 148 

of  husband  due  to  wife  before  marriage,  discharged  by  marriage,  167 
liability  of  wif^  for  her  ante-nuptial,  if  not  coDed;ed  during 

corerture, 227 

If  wife  contracted  dtiring  a  separation,  husband  discharged  from, 

by  settlement, ......; ; .....; 280 

DECLARATIONS,  of  wife  when  admissible  in  evidence  against  her 

husband, n.  295 

DEED,  by  husband  and  wifb  defectively  acknowledged, n.  200 

by  husband  and  wife,  of  wife's  land,  not  acknowledged  by 

wife,  gives  only  a  life  estate^ n.  200 

of!  feme  covert  absolutely  void,  unless  where  the  statute  gives 

her  power  to  convey, n.  206 

DEFIOIBNOT,  in  jointure, 112,  122 

DESERTION,  as  cause  of  divorce, . 321,  n.  323 

DEYASTAYIT,  husband  liable  for  wife's  committed  before  marriage,  304 

DEVISE,  husband  cannot  devise  dnttels  real  of  wife, 83 

by  husband  to  wife  not  a  bar  of  jointure, 122 

in  satisfaction  of  jointure,  accepted  by  wife, \ 122 

power  of  vrife  to  make, 229 

wife  may  make,  when  it  will  not  affect  husband's  rights, 232 

wife  may  make  with  the  consent  of  her  husband, 234 

wife  may  make,'  of  her  land,  where  there  was  an  agreement 

before  Inarriage  that  she  should  have  that  power, 238 

wife  may  make  of  her  separate  property  without  consent  of 

husband, 240 

wife  may  make,  of  her  choMB  in  acUon^ 241 

wife  may  makie,  of  things  held  in  auUr  droU, 242 

husband  can  give  wife  power  to  make,  of  personal,  but  not  of 

real  property, 250 

by  husband  to  vrife,  good, 801 

DISABILITY,  of  wife,  by  reason  of  coverture,  to  make  contracts,  . .  183 
DISOHARGE,  of  husband  under  bankrupt  law,  as  to  debts  of  wife, 

dum  sola, n«  61 

DISTRTBUTION,  husband  not  bound  to  make,  to  the  next  of  kin  to 

the  wife, 71 

DIVORCE,  as  a  bar  of  dower, 129 

imbecility  as  cause  for, 319 

for  causes  existing  before  marriage,  319 

a  tnenaa  et  ihoro,  for  causes  arising  alter  marriage^ •  319 
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a  mmua  et  Jhoro  dinqniJifiefl  the  parties  to  marry, 319 

a  fiMiiM  H  <^ofv,  does  not  depriye  the  husband  of  his  marital 

right  in  wife's  property, 320 

alimonj  to  wife  in, , ^ .. .      320 

oaoses  of  a  mmn  el  thorOj 320 

distinction  between,  a  menfa  et  thoro  and  a  tfmcub  moMnom? 

not  kept  up  in  some  states, fi^  320 

fraudulent  contract  as  cause  o( 32i 

Adultery  as  cause  o^ 325 

issue  not  bastardised  by, 328 

not  granted  for  the  adultery  of  wife  when  procured  t^  the 

husband, n.  329 

condonation  in, fi.330 

continued  cohabition  no  bar  to,  for  personal  indignitiefl^ n,  330 

DONATIO  OAtrSA  MO&TIS,  gilt  to  wife  as,  good, 282,  301 

promissory  note  of  third  person  good  gifl^  aa^ n,  302 

DOWER,  of  what  the  wife  is  endowed, fLl02 

statutes  of  different  states  affecting^ n.  102,  n.  103,  «.  104 

seisin  in  law  suffident  for, 104 

to  entitle  wife  to,  the  estate  must  be  such  as  her  issue  mi^t 

haye  inherited, 105 

baro? 106 

jointure  in  lieu  o^ ^ 108 

divorce  as  bar  of; 108^  fi.  129 

ad  otUwn  aocfesioe^ 115 

properly  in  lieu  o^ 116 

legacy  to  wife  on  condition  that  she  release, 117 

barred  by  wife  joining  her  husband  in  conyeyance^ ft.  123 

of  an  equity  of  redemption, 124 

of  wife  of  mortgagor  for  purchase-money, 123 

wife  of  mortgagee  has  none  of  equity  of  redemption, 126 

a  continuation  of  husband's  estate, 128 

wife  cannot  have,  of  the  reversion  of  an  estate  leased  by  the 

husband,  who  dies  before  the  term  expires, 130 

cannot  be  assigned  in  an  action  for  partition, «.  133 

wife,  who,  having  eloped  with  an  adulterer,  has  been  again  re- 
ceived by  her  husband,  regains  her  right  o^ 164 

DT7BESS,  marriage  obtained  by, 315 

E. 

ELECTION,  of  widow  to  take  property  devised  or  bequeathed  to  her 

in  lieu  of  dow;er, 11:6 

to  take  legacy  and  release  dower, 117 

ELOPEMENT,  of  wife  with  an  adulterer,  as  a  bar  of  her  dower, ....  107 

not  a  discharge  of  articles  of  agreement  to  settle  a  jointurs^  • «  108 
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BMBLEMENTS,  husband's  action  for  damage  to,  of  wife's  land,  ....        88 
husband  entitled  to,  although  he  has  no  estate  by  the  curtesy 

in  the  land, 88 

where  husband  and  wife  are  joint-tenants  for  life,  and  the  hus- 
band dies^ 94 

doweress  entitled  to, «...      127 

of  wife  endowed  ad  otUum  todmas^ 235 

wife  never  forfeits  by  her  own  act^ n.  329 

KNTICINa  away  wife, «.  139 

SQUITT,  of  wife,  out  of  property  assigned  by  her  husband, ...  n.  69,  n.  65 

when  husband  considered  purchaser  of  wife's  ckom  in, 62 

courts  of,  uphold  gifts  by  husband  to  wife  during  corerture, 

when, n.  170 

EQUITY  OF  REDEMPTION,  whether  wife  can  be  endowed  o%...      124 
wife  of  mortgagor  for  purchase-money  has  a  right  of  dower  in,  n.  126 
EXECUTION,  wife's  chattels  real  may  be  taken  on,  for  husband's 

debts, 80,  85 

oZioM,  against  wife's  separate  proper^  for  necessaries^ n,  159 

EXECUTOR,  of  husband,  has  no  claim  to  the  wife's  par^emalla^ 

unless  there  be  a  deficiency  of  assets  to  pay  debts, 101 

bond  to  wife  before  marriage,  payable  after  husband's  death, 

recoverable  against  his, 169 

EVIDENCE,  long  cohabitation,  &&,  evidence  of  marriage, n.  133 

of  husband  or  wife,  which  tends  to  criminate  the  other,  inad- 
missible,   n.  292 

conversations  between  husband  and  wife  admissible  in, n.  296 


F. 

FEME  COVERT,  may  cany  on  buffiness  on  her  own  aooonnt^. . .  n.l57,n.  159 
who  levies  a  fine  of  her  lands  with  her  husband,  liable  on  her 

oovenantS) 195 

FEME  SOLE,  wife  cannot  sue  and  be  sued  as,  when  living  separate 

under  artidea, n,  191 

married  woman  considered  as,  in  regard  to  her  separate  property,  n.  237 

FEME  SOLE  TRADER, fi.49,  fi.52,  n.  157 

FINE, /ma  covei%  who  levies  a  fine  of  her  lands  with  husband,  liable 

on  covenants  of  warranty, 195 

agreement  to  levy,  by  a/ema  oovtri^  whether  binding  on  her, . .  195,  196 

FRAUD,  in  marriage  contract,  as  cause  of  divorce, 324 

on  third  persons  in  marriage  contncts, 336 

FREEHOLD,  husband  acquires  usafinct  of  wife's,  on  marriage, 86 

FUND,  real  estate  of  deceased  husband  a  fimd  to  pay  debts  after  per- 
sonal property  exhausted, 101 

GAVELKIND,  by  the  tenure  o^  iasue  of  the  marriage  not  necessaiy 

to  curtesy) 92 

81 
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GIFT,  of  personal  property  before  marriage  to  the  intended  wife  Toid 

after  marriage, 170 

of  personal  property  to  wife  by  operation  of  law, n.  170 

to  wife  during  coTerture,  when  upheld, fL  170 

by  wife,  of  her  income,  to  her  husband, 170,  a.  171 

when  considered  separate  property  of  wifb, 258^  259 

property  of  the  wife,  called  in  by  her  and  placed  out  on  interest 

in  husband's  name,  considered  as^  to  him, 204 

to  wife,  as  donatio  causa  Tnoriis,  good, 282 

K 

HUSBAin),  right  o^  on  marriage,  to  the  personal  property  of  wife  in 

possession, 49 

common-law  right  o^  in  personal  property  of  wife,  annulled  in 

certain  states, fk  49 

liability  of,  to  creditors  of  wife, 50 

joinder  o^  with  wife,  in  suits  by  wife's  creditors, 53 

right  o^  to  wife's  choses  in  action, 55 

may  assign  wife's  choses  in  action  for  a  valuable  consideration,  56 

cannot  dispose  of  wife's  choses  in  action  after  oovertare, 67 

reduction  to  possession  by,  of  wife's  choses, 55 

assgnment  by,  of  wife's  chattels, 58 

assignment  by,  as  collateral  security,  does  not  bar  the  wife's 

right  of  suryivorship, fi«  58 

when  considered  purchaser  of  wife's  choses  in  action, €2 

cannot  recover  wife's  choses  in  equity  without  maldng  provi- 
sion for  her, 64 

rightful  administrator  of  wife, 71 

right  of,  to  judgments  obtained  in  his  own  and  his  wife's  name^  78 

right  o^  to  dispose  of  wife's  chattels  real,  ...,.., 80 

right  of,  to  wife's  chattels  real  upon  her  death, 81 

cannot  devise  his  wife's  chattels  real, ^ 83 

power  o^  over  leasee  in  trust  fen*  his  wife, 84 

acquires  by  marriage  the  usufruct  of  his  wife's  freehold  during 

coverture, 86 

right  of,  to  usufruct  of  wife's  land  abolished  in  many  states^ ...  la.  87 

curte^  o^  when  issue  bom  alive, 89 

cannot  have  curtesy  of  an  estate  in  reversion  or  remainder,  un- 
less the  particukff  estate  be  ended  during  coverture, 89 

cannot  be  tenant  by  the  curtesy  of  the  separate  real  estate  of 

his  wife, 93 

whether  can  sue  alone  on  bond  or  note  given  to  his  wife,  ....  135 

entitled  to  property  which  his  wife  acquires^ 139 

power  of,  over  person  of  wife, 141 
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may  seize  upon  wife  who  elopes, 142 

cannot  inflict  corporeal  punishment  upon  wife, 142 

liability  of,  to  pay  wife's  debts, 143 

liability  of,  for  torts  of  wife  committed  before  and  after  mar- 
riage,   148 

not  bound  to  support  children  of  wife  by  former  marriage, ...  n.  152 

bound  to  fulfill  obligations  of  wife  when  sole, 152 

bound  by  contracts  of  wife,  which  it  is  usual  for  her  to  make 

and  for  him  to  ratify, 157 

bound  by  contracts  of  wife  when  they  are  such  as  wives  com- 
monly make, 158 

bound  by  contract  for  articles  which  come  to  his  use, 158 

judgment  against,  together  with  wife,  for  necessaries,  in  Penn- 
sylvania,    n.  159 

bound  by  wife's  contract  for  necessaries, 158, 159 

bound  fbr  necessaries  when  he  refiises  to  provide, 160 

liable  for  her  necessaries  when  he  turns  his  wife  out  of  doors, .  160 
not  bound  for  wife's  necessaries  if  she  depart  fix>m  his  house 

without  reasonable  cause, 160 

must  maintain  his  wife  with  neceasaries  according  to  his  rank,  161 

bound  to  support  wife  although  she  is  able  to  provide  for  herself  162 

no  action  against^  for  the  support  of  wife  in  county  poor  house,  n.  162 

liable,  though  a  minor,  for  necessaries  furnished  his  wife, n.  162 

not  liable  to  maintain  wife  who  elopes  with  an  adulterer, 163 

liability  o^  for  fiineral  expenses  of  wife  when  he  is  out  of  the 

country, 164 

not  chargeable  for  wife's  necessaries  where  there  is  a  mutual 
agreement  of  separation,  and  provision  for  separate  mainte- 
nance,    165 

may  forbid  a  particular  person  from  trusting  his  wife  to  neces- 
saries,   165 

not  liable  for  money  loaned  to  wife  with  which  to  purchase 

necessaries, 166 

not  liable  for  necessaries  which  wife  buys  and  sells  or  pawns,  .  165 

not  liable  for  necessaries  furnished  to  wife  in  prison, 166 

mi^  not  settle  property  on  wife  and  &mily  when  it  will'impair 

the  rights  of  existing  creditors, n.  170 

mi^  transfer  his  creditor's  note  to  wife,  when, n.  170 

conveyance  by,  to  his  intended  wife,  binding  on  him  after  mar- 
riage,    171 

and  wife,  distinct  persons  as  to  real  property, 171 

may  convey  real  property  to  a  third  person,  who  may  convey 

to  his  wife, 171 

bound  to  fulfill  covenant  to  allow  wife  separate  maintenance,  174,  175 
who  covenants  to  live  separately,  renounces  his  marital  right 

to  wife's  person, 175 
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loses  his  right  to  wife's  legacy,  when  he  ooyenaats  to  sufiTer  her 

to  receive  and  enjoy  any  legacy  that  may  be  given  her, ....  177 
releases  his  right  to  the  usufruct  of  wife's  real  estate,  when  be 

ooTenants  to  allow  her  such  usufruct, 177 

bound  by  agreement  to  provide  for  support  of  wife,  if  it  should 

be  necessary  to  liye  separate, 177 

liable  on  bond  to  a  trustee,  to  allow  his  wife  a  support  under 

articles  of  separation, 180 

rij^to^  to  person  of  wife, 182 

cannot  release  a  contract  made  with  the  wife,  to  take  efiect 

after  ooyerture  is  ended, 211 

cannot  release  an  annuity  to  wife, 211 

neglect  o^  may  defeat  estate  of  wife  when, 213 

and  wife  should  join  in  an  action  where  the  cause  of  action 

would  survive  to  wife, 213 

and  wife,  joinder  o^  in  an  action  on  a  note  given  to  the  wife 

before  marriage, 214 

Is  liable  for  the  torts  of  the  wife  committed  during  coverture, . .  n.  218 
need  not  join  the  wife  in  an  action  for  debt  incurred  during 

ooverture,  upon alease  given  by  wife  before  marriage, 221 

and  wife  cannot  join  in  an  action  for  a  battery  to  them  both, . .  227 

can  give  his  wife  power  to  devise  personal,  but  not  real  property,  250 

when  considered  trustee  of  wife, 257,  n.258 

liability  o^  for  debts  of  wife  living  separate, 281 

taking  mortgages  to  himself  and  wife,  the  mortgaged  premises 

belong  to  the  wife  after  his  death, 284 

and  wife,  in  a  conveyance  to  them,  are  seised  of  the  entire^,  «.  284 

and  wife  as  joint  tenants  or  tenants  in  common, «.  284 

peisooal  estate  liable^  after  his  death,  for  his  debt,  for  whidi 

his  wife  has  mortgaged  her  estate, 286 

and  wife  cannot  be  witnesses  for  or  against  each  other, 292 

may  justify  a  battery  in  defense  of  his  wife, 300 

guilty  of  manslaughter,  who  kills  another,  whom  he  finds  in 

adultery  with  his  wife, n^  300 

devise  by,  to  wife,  good, 301 

donatio  catua  mortis  by,  to  wife,  good, 301 

who  marries  an  executrix  or  administratrix,  has  power  to 

administer,  as  if  he  were  executor, 302 

liable  for  devastavU  of  wife  committed  before  marriage^ 304 

entitled  to  usufruct  of  wife's  real  property,  although  divoroed 

a  moma  et  ihoro, 320 

I. 

IDIOT,  marriage  by,  void, 315 

IMBECILITY,  as  cause  of  divorce, 319 

IMPOTENCY,  as  ground  of  divorce, a  324 
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IMPRISONED  unfe  cannot  be  for  debt, n.  54 

INJIJBT,  joinder  of  huaband  and  wife,  in  action  for,  to  wife, 138 

INSOLYJSNT,  wife's  equity  to  a  provision  out  of  her  eho^es^  when 

husband  becomes, 66 

ISSUE,  whether  necessary  to  dower, 105 

not  bastardized  by  divorce, 327 

J. 

JEWELS,  as  paraphernalia^ n.  99 

pledge  o^  by  wife, ,...  100 

JOnn)EB)  of  husband  and  wife  in  action  for  her  choses^ 135 

of  husband  and  wife  in  action,  for  damages  for  injury  to  the 

wife, 137 

of  husband  and  wife  in  action  for  a  tort  of  the  wife, 148 

of  husband  and  wife,  where  cause  of  action  survives  to  wife,  213,  226 
^  husband  and  wife  in  an  action  to  recover  lands  claimed  by 

wife, 214 

of  husband  and  wife  in  action  on  contract  made  by  the  wife 

before  coverture, 215 

of  husband  and  wife  where  wife  is  the  meritorious  cause  of 

action,   n.  217 

of  husband  and  wife,  where  cause  of  action  does  not  survive  to 

wife,  bad, 221 

(^  husband  and  wife,  when  there  is  an  express  promise  to  wife 

during  coverture, ^ 221 

on  a  bond  given  to  wife  during  coverture, 221 

in  case  of  trespass  on  the  wife's  land  during  coverture, 221 

in  action  concerning  separate  property, 222 

in  action  for  debt  which  wife  owed  b(^ore  marriage, 1{27 

JOINTBESS,  right  o^  to  have  deficiency  made  up, 112 

may  commit  waste  to  make  up  deficiency  in  jointure, 113 

a  purchaser  for  a  valuable  consideration, 115 

has  a  right  to  hold  the  land  discharged  firom  all  incumbrances,  124 

JOINT-TENANTS,  husband  and  wife  as, 78,  88,  tk  284 

JOINTTJBE,  as  bar  of  dower  and  purchase  of  cAomi, 62,  108 

must  consist  of  real  property, 109 

whether,  depends  on  contract  of  wife, 109 

settled  on  infant  before  marriage,  whether  a  bar  of  dower, 110 

deficiency  in, 112 

settled  after  marriage  in  aocordanoe  with  articles  entered  into 

before, 113 

election  of  vrife,  after  death  of  husband,  to  take, 113 

cannot  be  affected  by  alienations  of  the  husband, 114 

levying  a  fine  as  bar  o^ 114 

when  land  settled  as,  are  mortgaged,  wife  may  resort  to  her 

dower,'. 124 
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whether  infimi's  dower  is  barred  by  eqoitabie, 132 

JUDGMENT,  right  of  husband  to,  obtained  in  his  and  his  wife's 

name^ 78 

against  husband  and  wife  for  necessaries, «.  159 

cannot  be  rendered  against  the  wife  with  the  hnsband  ior  m  bat- 
tery if  she  is  foond  not  guilty, 228 


L. 

LEASE,  by  husband,  of  wife's  chattds  real,  to  commence  after  his 

death, 83 

in  trust  for  wife,  husband's  power  over, 84 

by  husband  and  wife,  of  her  lands,  and  his  sabeeqoent  death, . .      194 
made  by  husband  and  wife  jointly,  may  be  affirmed  by  her,  af- 
ter death  of  husband, 209 

LEG-AGY,  to  wife,  on  condition  that  she  release  her  dower, 117 

in  lieu  of  dower,  not  compellable  to  contribute  to  payment  of 

debts, 11.118 

in  lieu  of  dower,  compellable  to  contribute  to  make  up  share  of 

poBt-testamentary  child, « n.  118 

as  satis&ction  of  deficiency  of  jointure^ 131 

a  chose  in  action, «.  134 

in  restraint  of  marriage, 340 

LIABILITY,  of  husband  to  wife's  creditois, 50,  143 

ground  of  husband's,  for  wife's  debts, 53 

of  husband  for  debts  of  wife  to  extent  of  property  recdved 

through  the  wife  by  marriage, ft.  53 

of  wife,  for  her  debts,  dummjUa^  aftw  coyertore  is  ended, 61,  227 

of  husband,  for  torts  of  wife  conmiitted  before  marriage, 148 

of  husband  for  torts  of  wife  after  marriage^ 148 

of  husband  for  wife's  contracts  for  necessaries,  . .  .128,  159,  and  note& 

of  huflband  for  necessaries,  when  he  refuses  to  provide, 160 

of  husband  for  necessaries,  when  he  turns  wife  out  of  doors,  «.  100^  163 

of  husband,  if  wife  depart  without  reaaonaUe  cause, 160 

of  husband,  if  wife  leave  him  on  account  of  ill  treatment, 161 

of  minor  husband  for  necessaries  of  his  wife, n.  162 

husband  not  liable  for  necessaries  of  wife  who  elopes  with  aa 

adulterer, 163 

hnsband  not  liable  for  costs  to  attorney  of  wife  in  suit  for  di- 
vorce, in  which  she  is  defeated, «.  163 

of  husband  for  funeral  expenses  of  wife  when  he  is  out  of  the 

country, 164 

hnsband  not  liable  for  wife's  necessaries  when  they  live  sepa^ 
rate,  by  mutual  agreement,  and  she  has  a  separate  mainte- 
nance,       165 
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husband  not  liable  to  particular  person  whom  he  forbids  to  trust 

his  wife, 165 

husband  not  liable  for  goods  which  the  wife  buys  and  sells  or 

pawns^ 165 

husband  not  liable  for  money  loaned  to  wife,  with  which  to  pur- 
chase necessaries, 166 

husband  not  liable  for  necessaries  fomi^ed  to  wife  in  prison, . .  166 
of  husband  on  bond  given  to  a  trustee  to  allow  his  wife  a  main- 
tenance on  a  separation, 180 

of  wife  on  her  contract, 182 

of  wife  for  her  torts, 226 

wife  who  commits  a  tort  in  company  with  husband,  not  liable 

**  to  an  action^ 226 

of  wife's  separate  property  for  her  debts  contracted  during  cov- 
erture,    260 

of  husband  for  debts  of  wife  living  separate, 281 

husband  not  liable  for  devastavit  of  wife  committed  before  mar- 
riage,    304 

LEBEL^  action  cannot  be  maintained  by  husband  and  wife  jointly  for 

libel  on  both, fk  215 

USN,  wife  has,  on  other  lands  of  her  husband  when  there  is  a  defi- 
ciency in  her  jointure, 112 

M. 

MANSLAUGHTER,  husband  guilty  o^  who  kills  another  whom  he 

finds  in  the  act  of  adultery  with  his  wife, n^  300 

MABRIAQ-E,  annuls  all  debts  owing  to  wife  by  husband,  before  mar- 
riage,    167 

long  cohabitation  evidence  o^ fk  133, 191 

as  revocation  of  will, 239,  251 

agreement  between  husband  and  wife  before,  not  extinguished 

by  marriage, 282 

gives  wife  a  settlement^  although  not  celebrated  by  the  legal 

officer, 291 

presumptive  proof  o^  renders  wife  incompetent  as  a  witness 

against  husband, fk  296 

of  duly  celebrating, 306 

a  civil  transaction, 307 

who  may  celebrate, 308 

irregularly  celebrated,  not  void, 310 

age  of  contracting, 313 

obtained  by  duress^ 315 

by  idiot)  void, 315 

lawful  and  unlawful, 316 

of  parties  divorced  a  mema  d  thoro,  unlawfiil, 319 
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ft  Bftcrament  in  Catholic  ooantrieBy 326 

-within  the  Levitical  degrees  prohibited, 328 

contnctB  to  procure^  between  the  pronusor  and  some  other  per^ 

son, 337 

contracts  in  restraint  o^  Toid, 339 

MABBIAGE  SETTLEMENTS,  as  porchase  of  wife's  eho9e$  m  action^  62 

in  consideration  of  marriage,  good  against  the  hosband, . .  167,  n.  168 

separate  property  of  wife  by, 254 

contract  for,  good  in  equity,  although  the  parties  were  minors,  273 

made  by  minor,  binding  without  the  consent  of  his  parents^  . .  274 

Talid,  although  there  were  creditors  at  the  time  it  was  made, . .  276 
made  after  marriage,  valid  if  made  in  pursuance  of  articles  en* 

tered  into  before  marriage, «.  278 

•rtidee  of  the  husband  before  marriage  to  make^  will  be  enforced 

in  equity, 278 

without  a  trustee,  is  only  an  agreement  to  make, n.  278 

in  compliance  with  a  parol  agreement  before  marriage,  Toid  as 

to  antecedent  creditors, n.  278 

wife's  discharge  of  a  former  settlement  a  good  consideration  for,  279 

after  marriage,  has  no  validity  if  husband  is  indebted, 280 

MONEY,  of  wife  in  hands  of  a  trustee, 69 

MOBTQ-AGES,  of  wife  may  be  taken  on  execution  for  debts  of  hus- 
band,    85 

wife  may  redeem  mortgaged  premises  where  she  joined  the 

husband  in, 123 

when  the  husband  takes,  to  himself  and  wife,  and  dies,  premises 

belong  to  wife, * 284 

no  more  than  cAoaef  th  acUon^ 289 


N. 

NEGESSABIES,  husband  bound  by  wife's  contract  for, «.  159 

judgment  agunst  both  husband  and  wife  for,  in  Pennsylvania,  «.  159 
chargeable  upon  the  estates  of  both  husband  and  wife  in  Ala- 
bama and  lowa^ «.  159 

.  more  than  ordinary  power  of  wife  to  bind  her  husband  for,  in 

his  absence, 160 

power  of  wife  to  bind  husband  for,  when  he  is  lunatic  or  in- 
competent^        160 

husband  bound  by  wife's  contracts  for,  when  he  refuses  to  pro- 
vide,       160 

husband  bound  for  wife's,  if  he  turn  her  out  of  doors, 160 

husband  not  boimd  for,  if  he  turn  wife  out  without  reasonable 

cause, 161 

husband  bound  to  mintain  wife  with,  according  to  his  rank,  &a,      161 
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husband  boand  for,  when  he  maltreats  his  wife  and  she  leaves 

him, n.  161 

husband  bound  to  furnish,  although  wife  is  able  to  support  her- 
self       Ifi2 

husband  not  bound  by  supply  of|  to  wife  in  county  poor  house,  tk  162 
husband  not  bound  for,  fiimished  his  wife  who  has  eloped  with 

an  adulterer, 163 

where  a  par^  is  forbid  to  furnish  to  wife,  the  neglect  of  the 

husband  must  be  proved,  to  recover, .' ik  163 

husband  liable  for,  of  his  wife  who  eloped  with  an  adulterer, 

but  has  been  received  again  by  husbuid, 164 

husband  not  liable  for,  of  wife,  when  there  is  a  mutual  agree* 
ment  of  separation,  and  he  provides  her  a  separate  mainte- 
nance,        165 

husband  may  forbid  a  particular  person  firom  trusting  his  wife  to,      165 
husband  not  liable  for,  which  the  wife  buys  and  sells  or  pawns^      165 
husband  not  liable  for  money  loaned  to  wife  with  which  to  pur- 
chase,        166 

husband  not  bound  for,  fiimished  to  wife  in  prison, 166 

NEGLECT,  of  husband,  may  defeat  the  estate  of  wife,  wherei  the  con- 
tinuance of  the  estate  depends  on  some  condition. 212 

0. 

OPEBATION,  of  law,  when  wife's  choses  are  assigned  by,  the  as- 
signees bound  to  make  provision  for  the  wife, n.  C6 

personal  property  vested  in  wife  as  a  gift  by, n.  170 

R 

PABAFHERNALIA,  different  kinds  0^ 99 

cannot  be  taken  to  pay  legacies, 100 

wife  regarded  as  creditor  to  her  husband's  estate  in  respect  to,  100 
cannot  be  taken  by  specialty  creditors,  if  there  be  real  assets 

sufficient, 101 

executor  has  no  claim  to,  unless  there  be  a  deficiency  of  assets^  101 
PABENTS,  obligation  of,  to  support  their  indigent  chilcben  of  full 

age, 154 

PABOL  PROMISE,  to  make  a  settlement  in  consideration  of  mar- 
riage,    334 

PEBSONAL  PROPEBTT,  of  wife  on  marriage, 49 

given  to  wife  by  will  or  otherwise,  vests  in  husband, 133 

of  husband,  liable  after  his  death  for  his  debt  for  which  his  wife 

has  mortgaged  her  estate, 286 

PLEDGE,  of  jewels  by  wife,  who  afterwards  dies, 100 

POSSIBILITY,  husband's  power  to  assign,  in  a  chote  of  his  wife,  ...  69 

of  chattel  real  of  wife  does  not  vest  in  husband, 86 

82 
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POWER,  of  husband  oyer  penon  of  wife, 141 

of  wife  to  bind  her  husband  for  necessaries  when  he  is  absent 

for  years, 160 

married  woman  may  execute  without  husband, 207 

PBEOONTBAOT,  whether  it  renders  marriage  null, 319 

PROMISE,  Tolimtary,  from  husband  to  wife  not  decreed  in  chanoery,  174 

express,  to  wife  during  coverture,  husband  may  sue  alone  on, .  221 

parol,  to  make  settlement  in  consideration  of  marriage, 334 

PROMISSORY  NOTE,  good  gift  coum  morew, ii.302 

PROOF,  presun^tiye,  of  marriage,  renders  wife  incompetent  as  a  wit- 
ness against  husband, n.  296 

PROVISION,  husband  bound  to  make,  for  wife,  out  of  her  cAoaa^ 

when, 64 

PURCHASER,  husband  when  considered,  of  wife's  choMi  in  actum,..  62 
settlement  of  property  upon  wife  by  articles  of  separation  does 

not  affed; 176 

Q. 

QUARANTINE,  the  widow's, «•  106 

R. 

REAL  ESTATE,  of  wife,  descends  to  her  heirs, 89 

of  husband,  as  fund  to  pay  debts, 101 

RECONCILIATION,  entitles  wife  to  dower, 107 

REDEMPTION,  by  wife  of  mortgaged  premises  where  she  joined 

husband  in  the  mortgage, 123 

by  wife,  where  her  husband's  estate  was  mortgaged  before  mar- 
riage,  ', 123 

by  wife,  of  lands  settled  as  a  jointure, 124 

REDUCTION,  into  possession,  by  the  husband,  of  his  wife's  chorea  in 

acUon^ 55 

RELEASE,  husband  cannot  release  contract  with  wife,  to  take  effect 

after  coverture  is  ended, 211 

RENT,  of  wife's  term  leased  by  husband,  to  be  paid  to  husband's  exe- 
cutors on  his  death, 83 

husband  entitled  to,  on  lease  of  his  wife  before  marriage, 93 

of  wife's  land  in  arrear  on  death  of  husband  belongs  to  his  exe- 
cutors,   .' 93 

REPRESENTATIVES,  husband  not  bound  to  account  to  wife's,  as  ad- 
ministrator,          71 

REVOCATION,  marriage  as,  of  a  will, 239,  251,  252 
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SEDUCTION,  of  wife, liS9 

SEISIN,  whether  necessary  to  curtesy, n.  90,  95 

in  law  sufficient  for  dower, 104 

SEPABATE  ESTATE,  of  wife,  husband  cannot  be  tenant  by  the  cur- 
tesy o^ 93 

contract  of  wife  in  respect  to,  not  to  bind  her  husband, n.  157 

when  provided  for  wife  by  articles  previous  to  marriage,  speci- 
fic performance  will  be  decreed  although  wife  has  eloped, . . .      170 
of  wife,  in  avails  of  property  which  her  husband  has  allowed  her 

to  sell, 173 

profits  of  wife's,  at  her  disposal, 173 

of  wife  in  property  devised  to  her,  if  such  intention  appear  in 

thewiD, 177 

property  assigned  by  husband  to  trustee  for  wife's  separate 

maintenance,  not  her, 180 

wife  may  devise  without  consent  of  husband, 240 

wife  may  have  by  marriage  settlement^ 254 

of  wife  by  deed  or  will, 254 

power  of  married  women  over, 254 

what  language  in  grant  sufficient  to  confer, 255,  256 

gift  when  considered  as, 258,  259 

Uability  of,  fbr  wife's  debts  contracted  during  coverture, 260 

charge  upon,  by  wife, n.  260,  n,  269 

wife  presumed  to  act^  in  regard  to,  without  the  coercion  of  her 

husband, 262 

how  wife  may  confer  her,  upon  husband, 263 

wife  when  disabled  to  charge,  by  terms  of  the  settlement^ ....      265 

of  wife,  liable  when  she  joins  her  husband  in  a  bond, 266 

wife  may  sue  in  reference  to,  as  feme  eoU^ 271 

SEPARATION,  articles  of, 174 

husband  bound  to  fiilfill  covenant  to  allow  wife  maintenance  in,      174 

deed  of,  without  consideration  void, 175 

temporary  deed  o^  where  husband  offers  to  take  back  his  wife,  n.  175 
if  deed  of|  is  intended  to  be  permanent^  an  offer  to  cohabit  does 

not  put  an  end  to  the  agreement^ n,  175 

an  indenture  in  contemplation  of  a  future,  void, n.  175 

wife  living  under  articles  o^  may  bind  herself  by  contract^ ....      186 

SERVIOES,  action  on  promise  to  pay  wife  for, 135 

SETTLEMENT,  marriage,  as  purchase  of  wife's  choeea  and  bar  of  dower,        62 
must  import  that  it  was  made  in  consideration  of  wife's  fortune 

to  prevent  her  survivorship, n.  63 

on  infant  wife  before  marriage,  whether  a  bar  of  dower, 110 

bond  by  husband,  before  marriage,  to  make,  on  wife,  enforcea- 
ble in  equity,  but  not  in  law, 169 
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may  be  enforced  by  a  bill  in  equity  although  wife  has  eloped 

with  adulterer, 170 

upon  wife  by  articles  of  separation  does  not  affect  creditors  and 

purchasers^ 176 

of  separate  property  on  wife, 254 

contract  for,  previous  to  marriage,  good  in  chancery  although 

the  parties  were  minors, 273 

upon  wife  under  articles  of  separation  discharges  husband  from 

debts  contracted  by  her  during  such  separation, 280 

of  real  property  for  separate  maintenance  cannot  be  alienated, 

but  wife  has  the  usufruct  only, 282 

by  a  woman  to  her  separate  use  before  marriage  without  the 

knowledge  of  husband,  Will  not  bind  him, 282 

wife  gains  her  husband^s^ 290 

marriage  sufficient  to  gain,  although  not  celebrated  by  the  legal 

officer,   291 

marriage  procured  by  fraud  gives^  of  the  husband, 291 

by  commorancy, 291 

of  personal  property,  by  husband,  on  his  wife  and  family,  ....      331 
STATUTES,  of  dUfferent  states,  securing  to  married  women  their 

property, fi.  1, 50 

SUITS,  wife  cannot  sue  and  be  sued  as  a  feme  aote^  while  living  sepa- 
rate under  articles, n.  191 

by  and  against  married  women, 191,  192 

SUBPLUS,  of  deceased  wife's  property,  after  paying  her  debts, 

belongs  to  husband  as  administrator, 71 

SUBYIYOBSmP,  husband*B  assignment  of  wife's  ehoscB  in  action^ 

does  not  deprive  her  of  her  right  o^ «.  58 

of  wife,  in  her  chatteb  real, 80 

when  wife  has  a  right  o(  husband  must  join  her  in  an  action  on 

her  daim, 135 

T. 

TEBM,  lease  of  wife's,  by  husband,  who  afterward  dies, 83 

granted  to  a  trustee  for  the  use  of  the  wife  who  marries  and 

dies, 86 

TESTIMONY,  admissions  of  wife,  when  competent^  against  her  hus- 
band,   fk  295 

TOBTS,  husband  liable  for,  of  wife  committed  before  and  after  mar- 
riage,   148,  n,  218 

wife  Uable  for  her, 226 

wife,  who  commits,  in  company  with  husband,  not  liable  for, . .      226 

TBEASON,  coercion  by  husband  no  defense  to,  for  wife, 151 

wife  may  be  a  witness  against  husband  in  trial  for, 297 

TBESPASS,  in  carrying  away  another's  wife, 139 
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TBTTSTEBy  agreement  for  sepurate  maintenaaoe  valid  withont^ fk  181 

whether  necessary  in  giving  separate  property  to  married 

woman, 255 

husband,  when  considered  as,  of  wife, n.  268 

TBT7ST  ESTATE,  husband*s  cnrteqr  in, 92 


USUFRIJOT,  of  wife's  freehold,  husband's  right  to,  on  marriage,. . .  .86,  145 
husband's  right  to,  of  wife's  land,  abolished  in  many  states, ....  n.  87 
wife  entitled  to,  of  land  settled  upon  her,  if  creditors  do  not 

take  it, 176 

where  husband  renounces  his  right  to,  in  his  wife's  real  estate^ 

she  may  convey  without  him, 203 

husband  entitled  to,  of  wife's  real  property,  although  divorce 

a  mmM  et  thoro, 320 


w. 

WAIVER,  of  claim  to  a  provision  out  of  her  choaet,  by  wife, 64 

WASTE,  jointrees  may  commit,  to  make  up  deficiency  in  her  jointure,  113 

wife  when  liable  for,  committed  by  husband, 208 

WIFE,  cannot  be  imprisoned  for  debt,  n.  45 

judgment  obtained  in  wife's  name,  for  a  debt  due  to  her,  survives 

to  the  wife  on  her  husband's  death, 78 

possessed  of  chattels  real,  as  executrix, 86 

has  no  action  for  an  injury  to  the  emblements  of  her  lands^ ...  88 
right  of^  in  personal  property  of  her  husband,  on  his  death 

intestate,  08 

paraphernalia  of, 99 

conudered  as  creditor  to  her  husband's  estate  in  respect  to  her 

paraphernalia, 100 

of  what  endowed, 102 

has  a  lien  on  the  otber  lands  of  her  husband,  when  there  is  a 

deficiency  in  her  jointure, 112 

may  commit  waste  to  make  up  a  deficiency  in  her  jointure, . . .  122 
may  redeem  mortgage  premises,  when  she  joined  with  her 

husband  in  the  mortgage, 123 

may  redeem  where  her  husband's  property  was  mortgaged 

before  marriage, 123 

dower  o^  barred  by  joining  her  husband  in  a  conveyance  of 

hisLmd, lu  123 

of  mortgagor  for  purchase  money,  has  a  right  of  dower  in  the 

equity  of  redemption, n.  125 

of  mortgagee  cannot  be  endowed  of  an  equi^  of  redemption,  126 

of  trustee  cannot  be  endowed, 126 
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mkj  bring  an  action  in  her  own  name  for  an  ijijiiry  to  x>erson 

or  repatation, «.  138 

«amiot  be  imprisoned  wiUumt  her  hosband, 145 

liable  for  the  oommiarion  of  a  crime  -without  the  coercion,  or 

not  in  the  preaenee  of  her  husband, ik  150 

not  liable  for  committing  theft  in  her  husband's  presence,  ....  n..  151 

presumption  of  coercion  o(  by  husband,  may  be  repelled,  ......  151 

punishable  for  keeping  a  brodiel,  although  under  the  coerdon 

of  her  husband, 155 

no  plea  of  ooocion  by.  an  excuse  for  the  oomminon  of  m  crime 

mahtm  m  te, 155 

cannot  be  made  accessory  after  the  &ci  to  m  felony  of  her  hus- 
band,        156 

as  attorney  to  her  husband, 156 

may  appoint  her  husband  het  agent  to  dispose  of  her  real  es- 
tate,...  11.157 

bargain  made  by,  in  respect  to  her  separate  estate,  &c,  not  to 

bindlier  husband, n.  157 

power  o^  to  bind  her  husband  by  her  contracts,  when  he  is  ab- 
sent for  years  in  foreign  parts, 159 

abiUty  o^  to  support  herself  does  not  discharge  her  husband 

from  the  duty  of  her  support, 162 

ifho  has  eloped  with  an  adulterer,  and  has  been  again  receiyed 

by  her  husband,  regains  her  right  to  dower, 164 

may  make  a  g^  of  her  income  to  her  husband, 170,  n,  171,  176 

entitled  to  persomd  property  acquired  by  her  labor,  -vdien  she 

-liyes  separate  under  articles, 175 

entitled  to  usufruct  of  land  settled  on  her  under  articles  of  sepa- 
ration, if  creditors  do  not  take  it, 176 

cannot  dispose  of  property  assigned  to  trustees  by  her  husband 

for  her  separate  support, 180 

may  bind  herself  by  what  contracts,  . . . .- 182 

liable  on  her  contract,  when  the  presumption  of  the  coercion  of 

her  husband  is  remored, 182 

of  husband  who  is  banished,  may  contract, 184 

may  contract,  whose  husband  has  abjured  the  realm, 185 

of  alien,  may  contract, n.  185 

may  bind  herself  by  contract,  when  living  separate  under  arti- 

des, 186 

cannot  sue  and  be  sued  as  a  feme  wte,  while  living  separate 

under  articles, n.  191 

not  bound,  after  her  husband's  death,  by  a  release  of  her  lands^ 

made  by  them  jointly, 194 

who  levies  a  fine  of  her  lands  with  her  husband,  liable  on  the 
covenants, . . . . , 195 
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not  boand  by  her  oovenant  in  the  conTe}ranoe  of  her  zeal  es- 
tate in  the  Unitod  States, w fk  196 

not  bound  by  a  covenant  to  levy  a  fine, i96 

m&y  make  a  binding  agreement  to  oonrey  her  separate  property,  n.  197 
who  has  conveyed  her  land,  but  has  not  acknowledged  the 
deed,  can  g^ve  effect  to  the  deed  by  acknowledging  it  after 

coTertcHre  is  ended, n.  199 

may,  before  marriage,  convey  to  herself  with  remainder  to  sodi 

person  as  she  shiJl  appoint, 202 

conveyance  by,  of  her  real  property,  by  a  fine,  not  defective  by 

reason  of  her  husband's  coercion, 202 

may  convey  without  her  husbandj  if  the  eonveyanoe  affects  no 

xighl  of  his, 203 

who  executes  a  deed  befbre  the  death  of  her  husband,  and  re- 
delivers it  after  his  death,  thereby  establishes  it, 206 

deed  ofj  absolutely  void,  unless  the  statutes  of  the  State  give 

her  power  to  convey, n.  206 

may  execute  a  power  or  authority  without  her  husband, 207 

may  execute  a  naked  auth<mty,  whether  given  before  or  after 

marriage, 207 

may  waive  an  estate  conveyed  to  her  husband  and  herself 

after  her  husband's  death, 208 

when  liable  for  waste  committed  by  husband, 208 

may  affirm  lease  made  by  her  husband  and  herself  during  cov- 
erture, after  coverture,  ...*«•».*....* n»  209 

when  to  be  joined  with  husband  in  an  action, : 213 

may  maintain  action  in  her  own  name  for  injury  to  her  person 

or  character, n.  216,  217 

must  sue  alone  when  the  action  concerns  her  separate  property,  n.  217 

liable  for  her  torts, 226 

liable  as  a  disseisor  with  her  husband, 226 

who  commits  a  wrong  in  company  with  her  husband,  not  liable 

te  any  action, 226 

joinder  of,  in  actions  for  debts  which  she  owed  before  marriage,      227 
judgment  cannot  be  roidered  against,  when  sued  with  her  hus- 
band, who  is  found  not  guilty, 228 

power  of,  to  devise, 229 

may  -devise,  when  her  husband's  rights  are  not  affected  thereby,      232 

empowered  to  devise  by  statutes  of  different  States, n.  233 

whether  she  may  devise  with  the  consent  of  her  husband, ....      234 

.    endowed  ad  ogiium  ecdesios, ! 235 

considered  as  a  feme  ioh  with  regard  to  her  separate  property,  n.  237 
may  dispose  of  her  lands  by  will,  when  there  is  an  agreement 

made  b^ere  marri^;e  that  she  shall  have  that  power, 238 

will  of,  revoked  by  marriage, 239,  251,  252 
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may  deyise  her  separate  property  without  the  ooDaeiit  of  her 

husband, 240 

may  deviae  her  cAoms  m  axUcm^ 241 

may  make  a  will  of  things  which  she  has  in  auUr  dmi, 242 

husband  may  giYe  wife  power  to  devise  personal  property,  but 

not  real, 250 

separate  property  o^  by  marriage  Bettlement^ 254 

and  so  by  deed  or  will, . .  ^ 254 

power  o^  over  separate  estate, 254 

property  given  directly  to,  without  the  intervention  of  trustees,      255 
what  language  in  a  grant  sufficient  to  confer  a  separate  estate 

on, 265,  256 

makes  a  charge  on  her  separate  estate  when, n.  260 

presumed  to  act,  in  regard  to  her  separate  estate,  without  coer- 
cion of  her  husband, 262 

who  advances  her  separate  property  to  relieve  her  husband's 
estate  from  incumbrance,  stands  in  place  of  the  mortgagee 

when  her  husband  dies, 202,  289 

considered  as  creditor  to  her  husband's  estate  when, 262 

who  joins  her  husband  in  a  mortgage  of  her  separate  property, 

as  surety  merely, «.  262 

may  appear  in  court  and  request  that  her  separate  property  be 

paid  to  her  husband, 263 

when  disabled  from  charging  her  separate  property  by  the  terms 

of  the  settlement^ 265 

power  0^  over  separate  property,  determined  by  the  instru- 
ment conferring  the  estate^ ik  265 

what  necessary  to  charge  separate  estate  o^ fk  269 

whether  the  wife  may  dispose  of  her  separate  estate^  where 

there  are  trustees,  without  tlieir  joining, 271 

brings  her  suit  in  the  name  of  her  trustee  in  chancery, .......      271 

may  be  sued,  in  a  court  of  equity,  as  a  feme  toZe, 271 

may  sue  her  husband  hjproch^  ami  in  equity, 271 

who  is  a  minor,  bound  by  her  aoceptanoe  of  a  jointure  in  lieu  of 

dower, 274 

has  only  the  usufrxict^  in  a  settlement  for  a  separate  mainten- 
ance of  real  properly, 282 

gift  to,  as  a  donatio  catua  morUs,  good, 282 

may  before  marriage  convey  her  stock  in  trade  to  trustees  for 

her  separate  use,  with  the  consent  of  her  husband, •      283 

conveyance  o(  before  marriage,  when  void, 283 

may  join  with  her  husband  in  mortgaging  her  estate  of  inheri- 
tance,        285 

obtains  a  settlement  where  her  husband  is  settled, 290 

may  be  removed  to  her  maiden  settlement  when, 290 
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will  not  be  allowed  to  bastardize  her  iasae  by  proving  the  non- 

acoefls  of  her  husband, . . .  i 295 

maj  testify  in  cases  where  husband  is  interested  if  she  does  not 

disclose  confidential  commonications, n.  296 

presamptive  proof  of  mairiage  renders^  an  incompetent  witness 

against  her  husband, n.  296 

may  be  a  witness  against  her  husband  to  prove  his  abuse  to  her 

person, 297 

is  entitled  to  dower  in  all  cases  of  divorce,  unless  she  is  the  &ulty 

party, 331 

WILL,  power  of  wife  to  make, 229 

wife  may  make,  when  husband's  rights  will  not  be  aflfected 

thereby, 232 

wife  empowered  to  make,  by  statutes  of  different  states, n.  233 

whether  wife  may  make,  with  the  consent  of  her  husband, 244 

wife  may  make,  of  her  lands  where  there  was  an  agreement 

before  marriage  that  she  should  have  that  power, 238 

marriage  as  a  revocation  of, 239,  252 

wife  may  make,  of  her  separate  property  without  consent  of 

husband, 240 

wife  may  make,  of  her  eh^mea^ 241 

wife  may  make,  of  things  held  in  auter  droU^ 242 

husband  can  give  wife  power  to  make,  of  personal,  but  not  of 

real  property, 250 

WILLFUL  DESERTION,  as  cause  of  divorce, n.  323 

WITNESS,  husband  and  wife  cannot  be,  for  or  agunst  each  other, . .  292 
presumptive  proof  of  marriage  renders  wife  incompetent  as, ...  n.  296 
husband  and  wife  may  be,  against  each  other  in  case  of  treason,  297 
wife  may  be,  agunsther  husband,  to  prove  his  abuse  of  her  per- 
son,        297 
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ABDUCTION,  of  infimt,  action  of  father  for, 430 

ACCOUNT  STATED,  infant  not  bound  by,  even  for  necessaries, 350 

of  infant^  not  void  but  voidable, n.  350 

ACTION,  against  infant  on  contract  affirmed  after  his  coming  of  age, .  359 

in&ncy  need  not  be  pleaded  in, 379,  382 

of  infant^  to  be  brought  by  guardian  or  prochein  amif 391 

guardian  and  prodiein  ami  liable  for  costs  in, 394 

83 
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of  father  for  beating  infant  child, 423 

of  father  for  negligent  injury  to  minor  child, n.  424 

of  father  for  enticing  away  and  seduction  of  minor  child,  424^  429,  430 

ADULTS,  bound  by  contract  with  influit, 365,  374 

liability  of  parents  to  .support  adult  children, 413 

ADVANCEMENT,  whether  a  satisfaction  of  a  legacy, 441 

AFFIRMANCE,  of  contract  by  infant  aOer  arriving  at  full  age, n.  359 

of  infant  lessor  by  receiving  rent  after  coming  of  age, 362 

of  contract  of  infant,  during  his  minority, 373 

AQE,  at  which,  infant  may  act  as  executor, 355 

at  which,  infant  may  marry, 355 

at  which,  infant  may  make  a  will  of  personal  property, 358 

at  which,  in&nt  may  elect  a  guardian, 359 

at  which,  infant  is  liable  for  torts, 387 

at  which,  infant  is  liable  for  crimes, 383 

of  majority  of  infant, 413 

ANTE-NUPTIAL  SETTLEMENT,  whether  female  infSuit  can  bind 

her  property  by, 357 

ATTORNEY,  error  for  infant  defendant  to  appear  by, fk  396 

B. 

BASTARD,  cannot  inherit, 403 

cannot  take  by  the  designation  of  child  or  issue, 405 

proceedings  to  compel  father  to  support^ 407 

mother  o^  must  make  discovery  of  the  father  at  the  time  of 

her  travail, 408 

selectmen  of  town  may  prosecute  father  of,  when, 410 

declarations  of  mother  of,  when  admissible  in  evidence, 411 

BOND,  infant  not  liable  on,  when  the  consideration  cannot  be  in- 
quired into, 348 

penal,  of  infant,  whether  void  or  voidable, 377 

c. 

CHANCERY,  court  of,  decrees  that  infant  fulfill  contract  when  bene- 
ficial to  him, 363 

CHILDREN,  legitimate  and  illegitimate, 398 

where  legitimatized  by  marriage, n.  400 

common  reputation  evidence  to  prove  legitimate, 401 

begotten  afler  a  divorce  a  menaa  et  thorOj  presumed  to  be  illegi- 
timate,        401 

bom  alter,  though  begotten  before,  marriage,  legitimate, 402 

when  legitimate,  if  bom  afler  marriage  is  dissolved, 402 

illegitimate,  cannot  inherit, 403 

illegitimate,  may,  by  statute,  inherit  to  their  mothers, n.  404 

illegitimate,  may  purchase  by  their  acquired  name, 405 
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liability  of  parents  to  support^ 412 

obliged  to  support  pauper  parents, 414 

obligation  of  parents  to  educate, 418 

right  of  posthumous,  to  distributary  share, 432 

advancement  to,  by  £ither,  whether  a  satisfiu^tion  of  a  legacy, . .  441 

custody  of, n,  447 

CONDITION,  infant  bound  by  condition  annexed  to  a  grant^ 389 

infant  bound  by  condition  implied  by  law,  requiring  fidelity  or 

skill, 389 

CONFESSION,  infant  not  to  be  convicted  on,  without  great  caution, .      386 

CONSENT,  age  o^  to  marry, 355 

of  infant  to  marry,  not  valid  without  consent  of  parents, 356 

when  marriage  of  infant  void  without,  of  parents, 421 

CONSIDERATION,  when  the  consideration  cannot  be  inquired  into, 

infant  not  liable  on  security  given  for  payment  of  a  debt, . . .       348 
evidence  of  want  of,  not  admissible,  in  case  of  infant's  note 

after  negotiated, 348 

infant  must  return,  on  disaffirming  contract^ n.  363,  366 

infant  not  bound  to  restore,  on  disaffirming  contract^  where  he 

has  parted  with  it, n.  371 

CONTRACT,  infant  not  liable  on,  express  or  implied, 344 

infant  liable  on,  for  necessaries, 344 

infant  bound  on,  for  necessaries  only  to  the  extent  of  their 

value  to  him, 346 

when  infant  may  make,  of  marriage, 355 

infant  bound  to  fulfill,  when  he  confirms  it  after  arriving  at  full 

age, 359 

disaffirmance  of,  by  infant, n.  360 

action  against  infant,  after  arriving  at  full  age,  brought  on  ori- 
ginal,         360 

fraud  of  infant  in, 363 

adults  bound  by,  with  infant, 365 

on  disaffirmance  of,  infant  must  return  the  consideration, n.  369 

promise  to  fulfill  a  void,  not  binding  on  infan^ 373 

voidable,  of  infant,  a  sufficient  consideration  to  bind  adult, ....      374 

what,  of  infant,  void  and  what  voidable, 374 

against  infant's  interest  void, n.  375 

of  infant,  when  of  an  uncertain  nature  voidable, n.  375 

of  infant,  when  executed,  voidable, n.  375 

executory,  of  infant,  may  be  avoided  during  infancy, 381 

between  parent  and  child,  soon  after  the  child  becomes  of  age,      444 

CONVEYANCBS,Nof  infants  voidable,  when, 380 

of  infants,  cannot  be  avoided  during  minority, 381 

CORRECTION,  of  children  by  parents, 420 

COSTS,  guardian  and  prochein  ami,  when  liable  for, 394 

infant  plaintiff  not  liable  for, 395 
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iofuit  defendut  liabU  for, 396 

OOVENANT,  in&nt  cannot  bind  himielf  by, ^. ii.354 

GBEDITOBS,  &tber  cannot  give  diild's  aenrioeB  to  him  to  tbe  preja- 

diceo^ 422 

CUSTODY  OF  CHILDREN, ii.i47 

D. 

DAMAGES,  for  injury  to  minor  child, 424 

DEBT,  in&nt  when  liable  on  seoority  given  for, 348 

DECLARATIONS,  of  parento  aa  to  legitimacy  of  children  admissible 

after  their  death, 401 

of  mother  of  bastard,  when  admissible  in  evidence 411 

DEFENDANT,  infant,  liable  for  costs, 396 

DEVISE,  unborn  infant  may  take  by, 432 

DISAFFIRMANCE,  by  infant^  of  his  contract  when  he  arrives  at  full 

age, i».360 

infant  must  return  consideration  on, ik  363,  n.  369 

of  conveyance  of  real  property  by  infant^ 381 

DOWER,  infant  trustee  compellable  to  set  out, 354 

female  in&nt  may  bar,  by  accepting  a  jointure^ 357 

E. 

EDUCATION,  of  children, 418 

EMANCIPATION,  of  infimt  chfld  by  fitther, n.422 

ENTICINO  AWAY  INFANT,  action  of  father  for 425,  429 

ERROR,  it  is,  to  render  judgment  against  in&nt  who  does  not  appear 

by  guardian, 396 

for  infant  defendant  to  appear  by  attorney, 396 

to  render  judgment  against  infant  sued  jointly  with  adults, 397 

EVIDENCE,  of  want  of  consideration  m  a  note  negotiated  by  an  in- 

&nt  not  admissible, 348 

declarations  of  parents  admissible  in,  after  their  death,  to  prove 

legitimacy  or  illegitimacy  of  children, 401 

common  reputation,  ^,  as,  of  legitimacy  of  children, 401 

declarations  of  the  mother  of  a  bastard,  when  admissible  in, . . .  411 

EXECUTOR,  infimt  as, 355 

R 

FALSE  PRETENCES,  in&nt  liable  for, ii.387 

FATHER,  process  of  charging  putative  &ther  of  a  bastard  with  its 

support^ 407 

liability  of,  for  neoeesaries  for  children, n.  416 

as  guardian  over  minor  child*s  estate, 423 

entitled  to  services  of  minor  child, 422 
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cannot  give  child's  aervices  to  him  to  the  prejudice  of  creditors,      422 

may  relinquish  daixn  to  minor  child's  services, n.  422 

action  oC  for  enticing  away  minor  child,  and  for  seduction,  . . .      425 

FEME  GOVEBT,  in&nt,  when  trustee,  bound  to  convey, 353 

FEOFFMENT,  of  minor,  voidable  only, 374 

FRAUD,  infant  whether  bound  by,  in  his  contract^ 363,  387 

in  sending  bastard  from  one  parish  to  another, 406 

a 

GUARDIAN,  at  what  age  infant  may  elect, 359 

infant  to  sue  by,  when, 391 

when  liable  for  costs, 394 

father  as,  over  minor  child's  estate, 422 

testamentary,  as  guardian  of  posthumous  child, 432 

H. 

HOMICIDE,  as  to  unborn  child, 433 

HUSBAND,  infant  husband  bound  for  debts  of  wife  contracted  before 

marriage, n,  347 

and  wife  admissible  as  witnesses  to  prove  marriage  and  time 

of  child's  birth, 400 

injra  qutUuor  mariOf  as  affecting  legitimacy  of  children, n.  400 

whether  liable  to  support  children  of  wife  by  former  marriage,  414,  416 
not  bound  to  support  wife's  parent  or  grandparent, 417 

I. 

INFANCY,  a  good  defense  to  an  action  on  the  case  for  deceit^  &c,..  n,  386 

INFANT,  when  liable  on  contract  for  necessaries, 344 

may  rescind  his  contract  at  pleasure,  when  not  for  necessaries,  344 
who  lives  with  his  parents^  or  is  supplied  by  them,  not  bound 

for  necessaries, 345 

bound  for  necessaries  only  to  extent  of  their  value  to  him,. . . .  346 
not  bound  for  money  lent^  unless  expended  in  necessaries  for 

him, 347 

husband,  liable  for  wife's  debts  contracted  before  marriage, ...  n.  347 
not  liable  on  security  for  payment  of  a  debt^  when  the  con^de- 

ration  cannot  be  inquired  into, 348 

liability  o^  on  promissory  note 348 

note  of,  given  for  necessaries,  whether  void  or  voidable, n.  349 

bound  by  a  sin^e  bill, 349 

not  bound  by  an  insimul  compukuaeif  even  for  necessaries, 350 

instruction  o^  how  far  a  necessary, 352 

liable  for  necessaries  for  his  iamily, 162,  n.  352 

compellable  to  do  certain  acta^ 353 
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joint-tenant  bound  to  make  partition,   353 

mortgagee  bound  to  reconvey,  the  mortgage-money  being  paid,  353 

trustee,  when  compelled  to  convey, 353 

compellable  to  set  out  widow's  dower, 354 

heir  of  vendor,  bound  to  fulfill  his  contract  for  a  conveyance, .  n.  354 

cannot  bind  himself  by  covenant^ n.  354 

as  executor, 355 

may  marry,  at  what  age, 355 

may  dissent  to  marriage  when  he  arrives  at  the  age  of  consent,  356 

female  may  bar  her  dower  by  accepting  jointure, 357 

whether  female  may  bind  her  property  by  ante-nupUal  settle- 
ment,    357 

whether  male  would  be  bound  by  his  marriage  settlement,. .  358,  444 

can  make  a  will  of  personal  property,  at  what  age, 358 

may  elect  guardian,  at  what  age, 359 

bound  to  fuliGiU  contract,  if  he  confirm  it  after  arriving  at  full 

age, 359 

lessor,  who  receives  rent  afler  coming  of  age,  confirms  the 

lease, 362 

devisee  bound  by  security  given  to  fulfill  condition  of  devise,. .  362 

whether  bound  by  his  fi'aud  in  contract^ 363 

must  return  consideration  on  disaffirmance  of  his  contract^ . ..,  n,  363 
compelled  to  fulfill  contracts,  by  a  court  of  chancery,  when 

beneficial  to  him, 363 

may  avoid  a  special  agreement  for  personal  services,  and  reco- 
ver for  work  performed, n.  364 

adult  bound  by  contracts  with, 365 

liability  of,  for  rent^ 371 

cannot  affirm  any  contract  during  his  minority, 373 

contracts  ofj  when  void  and  when  voidable, 374 

contract  of,  for  necessaries  when  under  control  of  parents  void,  n.  376 

penal  bond  of,  whether  void  or  voidable, 377 

sales  to,  not  void  but  voidable  by  infant, n,  278,  380 

conveyances  of,  voidable  when, 380 

executory  contracts  of)  may  be  avoided  during  infancy, 381 

cannot  avoid  conveyance  of  real  property  during  infancy, 381 

acknowledgment  of  a  statute  by,  not  void  but  voidable, 381 

not  liable  for  crimes  under  seven  years  of  age, 383 

liable  for  crimes  at  fourteen, 383 

privileged  from  punishment  under  statute  when, 383 

not  liable  for  a  misdemeanor, 386 

not  to  be  convicted  on  his  own  confession  withoat  great  cau- 
tion,   386 

net  liable  for  slander  until  doU  capcuB^ 387 

bound  by  condition  annexed  to  a  grant, 389 

not  to  be  prejudiced  by  laches, 390 
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ability  of,  to  hold  office, 390 

bound  hj  statute  of  limitationa,  when, 391 

can  hold  no  judicial  office, : 391 

can  hold  ministerial  office, 391 

bound  by  official  acta^ 391 

to  sue  by  guardian  or  prochein  ami^ 392 

judgment  against,  when  sued  with  adults  whether  erroneous,  397 

legitimate  and  illegitimate, 398 

marriage  of,  without  consent  of  parent  yalid  when, 421 

father  entitled  to  services  o^ 422 

can  acquire  property,  how, 422 

emancipation  of,  by  father, n,  422 

damages  for  injury  to,  belong  to  him, 424 

en  ventre  sa  merty 431 

unborn,  may  take  by  devise, 432 

> 

power  0^  to  make  marriage  settlement^ 442 

contract  of^  with  parent,  soon  after  coming  of  age, 444 

INHERITANCE,  injunction  against  waste  on  inheritance  of  posthu- 

mus  child, 432 

INJURY,  parent's  action  for,  to  minor  child, 423 

INSTRUCTION,  how  far  a  necessary,  for  minor, 352 

J. 

JOINT-TENANT,  infant  bound  to  make  partition, 353 

JOINTURE,  female  infant  may  bar  her  dower  by  accepting, 357 

JUDGMENT,  against  infant  sued  jointly  with  adults,  whether  erron- 
eous,    397 

L. 

LACHES,  infant  not  to  be  prejudiced  by, 390 

LEASE,  infant  lessor,  who  receives  rent  after  coming  of  age,  affirms 

the  lease 362 

LEQ-ACY,  whether  in  satisfaction  of  a  debt  or  former  provision,  or 

accumulative, 437 

by  father  to  child,  whether  satisfied  by  an  advancement^ 441 

LBGITIMACT  of  children, 398 

necessary  to  legitimacy,  that  the  &ther  be  infra  quatuor  fmt- 

ria, 400 

declarations  of  parents,  when  admissible  as  to, 401 

common  reputation  as  evidence  of, 401 

presumption  that  child  bom  after  divorce  a  mensa  ei  tharo  is  il- 
legitimate,    401 

child  born  after,  though  begotten  before  marriage,  legitimate, . .  402 

when  child  legitimate  if  bom  after  marriage  is  dissolved, 402 

illegitimate  cannot  inherit, 403 


^ 
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illegitimate  may  inherit  to  their  mothers  in  some  states, n.  404 

illegitimate  may  purchase  by  his  acquired  name, 405 

LIABILITY,  of  infants  for  necessaries, 344 

of  infant  for  neoessaries  extends  only  to  the  amount  of  thdr 

yalue  to  him, 346 

of  in&nt  for  money  lent, 347 

of  infiuit  husband  for  debts  of  wife  contracted  before  marriage,  ik  347 

of  infiuit  on  security  given  for  payment  of  debt, 348 

of  in&nt  on  negotiable  note, 348 

of  infant  on  account  stated, 350 

of  infant  for  neoessaries  for  family, 352 

of  infant  for  fraud  in  his  contract, 383,  387 

of  infiuit  for  rent, 371 

of  infant  to  return  consideration,  on  disaffirming  his  ccKitract, 

when  he  has  parted  with  it, n.  371 

of  infitnts  for  crimes, 383 

of  infants  for  torts,  committed  with  force, 386 

of  infant  in  action  sounding  in  torts  where  cause  of  action 

arises  out  of  contract, 389 

of  in&nt  in  his  official  acts, 391 

of  guardian  OTprochem  ami  for  costs, 394 

of  parents  to  support  minor  children, 412 

of  parents  to  support  adult  children,  413 

of  father  for  necessaries  of  children, n.  416 

of  parents  for  education  of  children, 418 

LIMITATIONS,  infant  bound  by  statute  of,  when, 391 

M. 

MAJORITY,  age  of, 413 

MARRIAGE,  age  at  which  in&nt  may  marry, 355 

infant  who  has  entered  into,  before  the  age  of  consent,  may 

dissent  to  the  marriage  when  he  arrives  at  that  age, 356 

of  infant,  without  consent  of  parents,  valid  when, 421 

MARRIAOB  SETTLEMENT,  by  infant, 356,  358 

on  infant,  and  a  provision  as  satisfaction  o^ 436 

by  a  feme  infitnt  binding  on  her, 443 

MONEY,  in&nt  when  liable  for  money  lent, 347 

lender  o(  to  infant  oonudered  in  place  of  the  vendor  of  neces- 
saries,    347 

MORTGAGEE,  infimt,  bound  to  reconvey  when  the  mortgage  money 

is  paid, 353 

MORTGAGE,  by  infant /em«  covert  to  secure  the  debt  of  her  husband, 

void 376 

MOTHER,  of  illegitimate  may  inherit  to  him, n.  404 

of  bastard,  must  make  discovery  of  the  father  at  time  of  h^ 

trial,  408 
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of  bastArd,  a  witness  against  the  putative  father, 408 

of  bastard,  oompeUed  to  disclose  who  is  the  father, 410 

of  bastardy  declarations  of,  when  admissible  in  evidence, 411 

authority  o^  over  children, 431 

has  no  right  to  services  of  minor  child  after  the  father's  death,  n.  431 

MURDEB,  as  to  unborn  child, 433 

.    N. 

NECESSARIES,  infant  when  bound  for, 344 

what  are, n,  345 

infant  not  bound  on  an  account  stated  for, 350 

instruction  how  far  considered  as, 352 

in&nt  bound  for,  for  family, 352 

father  of  infant  bound  for  his, n.  416 

NEaLIQENCE,  action  by  the  father  for  injury  occasioned  to  child 

by, 423,  424 

NOTE,  infant's  liability  on  negotiable  note, 348 

of  infant^  given  for  necessaries,  whether  void  or  voidable,  . . .  •  n.  349 

0. 

OFFICE,  infant's  power  to  hold, 390 

infant  can  hold  no  judicial, 391 

infant  can  hold  ministerial, 391 

p. 

PARENTS,  consent  of  infant  to  marry  not  valid  without  consent  of,  356 

putative,  obliged  to  support  illegitimate, 407 

liability  of,  to  support  minor  children, 412 

liability  of,  for  support  of  adult  children, 413 

duty  of)  to  protect  children, 418 

power  o^  to  correct  children, 420 

provision  by,  for  infant  as  a  satisfaction  of  marriage  settlement^  436 

PARTITION,  infant  jointrtenant  bound  to  make, 353 

PAUPER,  parents  obliged  to  support  adult  children,  when  paupers, .  •  413 

PERSONAL  PROPERTY,  at  what  age  infant  may  make  a  will  o^ . .  358 

PLAINTIFF,  infantj  not  liable  for  costs, 395 

POSTHUMOUS,  child's  right  to  distributory  share, 432 

POWER,  execution  of,  by  infant^ 391 

POWER  OF  ATTORNEY,  of  infant  void, 376 

PRESUMPTION,  of  illegitimacy  of  child  bom  after  a  divorce  a  menaa 

a  ihoro, 401 

that  a  daughter  is  the  servant  of  her  father,  if  she  live  with  him,  426 

PROCEEDINGS,  to  compel  the  father  to  support  a  bastard, 407 

PROCHEIN  AMI.  infant  may  sue  by,  when, 392 

when  liable  for  oosts^ 394 

84 
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PROMISE,  of  infant^  after  coming  of  age,  to  fulfill  hia  contract^ 359 

of  marriage  between  adult  and  in&nt, n.  365 

by  infant^  on  coming  of  age,  to  fulfill  his  void  contract,  not  bind- 
ing on  him, 373 

PROMISSORY  NOTE,  infant  not  liable  on,  after  negotiated, 348 

of  infant,  whether  void  or  voidable, n,  378 

PROTECTION,  as  duty  of  parenU  to  children, 418 

PROVISION,  by  parent  for  child,  as  satisfaction  of  a  marriage  settle- 
ment,    436 

PURCHASES,  of  infant  voidable, 380 

illegitimate  child  may  make  by  his  acquired  name, 405 

PUTATIVE,  parents  obliged  to  support  illegitimate  child, 407 

fiither  discharged,  when  mother  dies  in  childbed,  or  issue  is 

bom  dead, 409 

R. 

BENT,  infant  lessor,  who  receives,  after  coming  of  age,  affirms  the 

lease, 362 

liability  of  infant  for, 371 

s. 

SALES,  to  infants,  not  void,  but  voidable  by  them, n.  378 

SECURITY,  infant  when  liable  on  security  given  for  payment  of  a 

debt, 348 

infant  bound  by,  to  fulfill  condition  of  devise, 362 

SEDUCTION,  action  for  seduction  of  daughter, 425 

SELECTMEN,  of  town  may  prosecute  putative  father  of  bastard, 

when, 410 

SERVICES,  father  entitied  to,  of  minor  child, * 422 

action  by  fitther  for  loss  of,  of  minor  child, 423  and  note 

mother  has  no  right  to,  of  child,  after  death  of  father, tl  431 

SETTLEMENT,  place  of  bastard's  birth  the  place  of  his  settiement^. .  405 

of  mother,  the  settiement  of  her  bastard, 406 

of  pauper  illegitimate, 406 

place  of  birth  of  child,  his  place  of, 434 

lost  only  by  gaining  a  new  settlement, 435 

SLANDER,  infant  not  liable  for,  until  doU  capax^ 387 

STATUTE  OP  LIMITATIONS,  infant  bound  by,  when, 391 

SUPPORT,  of  bastards,  proceedings  to  compel, n.  411 

liability  of  parent  for,  of  minor  children, 412 

husband,  whether  liable  for,  of  wife's  children  by  a  former  mar- 
riage,    416 
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TORTS,  infant^  when  liable  for, 383 

TRESPASS,  whether  father  can  maintain  action  o^  for  taking  away 

in  fan  t  child, 429 

TRUSTEE,  infant^  compelled  to  convey,  when, 363 

infant,  compellable  to  set  out  widow's  dower, 354 

w. 

WASTE,  injanction  agunst^  on  inheritance  of  posthumous  child, 432 

WIFE,  not  admissible  as  witness  to  prove  that  husband  had  no  access 

to  her, 400 

admissible  to  prove  her  incontinence, 400 

WILL,  at  what  age  in&nt  may  make,  of  personal  property, 358 

estate  may  be  given  by,  to  unborn  in&nt, 432 

WITNESS,  wife  not  admissible  as,  to  prove  that  husband  had  no  ac- 
cess to  her, 400 

wife  admissible  as,  to  prove  her  incontinence, 400 

mother  of  bastard  as^  against  the  putative  father, 408 
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A 

AGCX)I7NT,  of  guardian  in  socage,  when  ward  may  demand, 451 

guardian  appointed  by  court  of  probate  liable  to, 462 

ACTION,  of  infkut  plaintiff  to  be  brought  by  guardian  or  next  friend,      457 
infant  may  maintain,  for  use  and  occupation,  although  he  has  a 

general  guardian, n.  460 

by  ward  against  guardian, 462 

on  bond  of  guardian, n.  462 

AD  LITEM,  guardianship, 456 

ALLOWANCE,  to  father,  when  guardian,  out  of  the  ward's  estate  for 

his  education, 465 

APPOINTMENT,  of  guardian  by  chancery, 455 

of  guardian  by  ecdesiasticai  courts, 456 

of  guardian  by  surrogate,  &a, n.  456,  460 

ASSIGNMENT,  guardian  in  socage  cannot  make,  of  his  guardianship,      451 

B. 

BOND,  when  guardian  appointed  by  court  of  probate  must  give, 461 

of  guardian,  action  on, n.  462 
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CKANC£BT,  power  of  oourta  o^  to  restrain  the  marriage  of  wardSi . .       470 

win  compel  guardian  to  perform  faithfully, 470 

power  of,  to  annul  gifts,  &c.,  of  ward  to  guardian  soon  afler 

coming  of  age, 472 

will  protect  interests  of  ward, n.  473 

may  take  child  from  custody  of  parent, n.  478 

appoints  no  guardian  to  a  female  after  her  marriage, 480 

OHOIGE,  of  guardian  by  ward, 461 

CONTRACT,  between  guardian  and  ward  soon  after  ward  comes  of 

age,  when  good, n,  476 

CUSTODY,  ward  when  taken  from  custody  of  guardian, n.  471 

court  of  chancery  may  take  child  from,  of  father, n.  478 

D. 

DEFEHTDANT,  guardian  ad  Uiern  for  infant,   456 

DEMAND,  when  ward  may  make,  for  his  estate  of  his  guardian  in 

socage, 451. 

DUTY,  of  guardian  in  respect  to  ward's  property, 467,  469 

of  guardian  to  sell  personal  property  and  put  the  money  at  in- 
terest^        469 

E. 

EJECTMENT,  guardian  in  socage  may  maintain  in  his  own  name, . .      451 

ELECTION,  of  guardian  by  infant^ 455,  460 

male  infimt  may  make,  of  guardian,  when  14, 455 

of  guardian  by  in&nt  not  conclusive  on  the  court, 461 

of  ward,  when  he  comes  of  age,  to  take  estate  purchased  by 
guardian,  or  demand  the  money, 468 

R 

FATHER,  is  guardian  by  nature, 453,  459 

guardian  by  will  of, 453 

a 

GIFTS,  power  of  courts  of  chancery  to  annul  gifts  by  ward  to  g^uar- 

dian  soon  after  coming  of  age, 472 

GUARDIAN,  in  chivalry, 448 

in  case  of  spendthrifts,  &c., n.  449 

by  socage, 450 

in  socage,  guardian  of  person  as  well  as  of  estate  of  infant, ....  451 

in  socage,  cannot  assign  guardianship, 451 

in  socage,  may  lease  estate  of  ward  and  maintain  ejectment^ . .  451 
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in  socage,  does  not  exist  in  United  States, 451 

by  nature  extends  only  to  the  person, 452 

&ther  is,  by  natore, 453,  459 

by  nature  extends  only  to  the  heir, 453 

by  nurture, 453 

testamentary, 453 

testamentary,  cannot  assign  his  trusty 454 

when  infant  may  elect, 455 

appointed  by  chancery, 455 

ad  Ktem^ 456 

by  nature,  in  this  country,  extends  to  all  the  children, 459 

appointed  by  court  of  probate,  must  give  bonds  when, 461 

a  trustee, 462 

misconduct  o^ n.  463 

liability  o^  to  account^ 463 

not  bound  to  maintain  ward  at  his  own  expense, 465 

father  bound  to  support  his  child, 465 

not  to  reap  any  benefit  from  use  of  ward's  money, 466 

duty  o^  in  dealing  with  ward's  property, 467,  469 

has  no  authority  to  purchase  real  property  with  ward's  mo- 
ney,  468,  477 

viewed,  in  chancery,  as  trustee  of  minor's  person  and  estate, . .      470 

power  of,  ceases  on  marriage  of  female  ward, 470 

contract  between,  and  ward,  soon  after  ward  comes  of  age,  when 
good, n.475 

HEIB-APPABENT,  guardianship  by  nature  extends  only  to, 452 

L 

INCOMPETENT,  guardian  of  incompetent  person, n.  449 

INFANT,  may  appoint  testamentary  guardian,  when  he  has  arrived 

at  the  age  to  make  a  will  of  personal  property, 454 

may  elect  his  guardian,  when, 455 

defendant^  appointment  of  guardian  ad  lUem  for, 456 

plaintiff  sues  by  guardian  or  next  friend, 457 

may  maintain  an  action  for  use  and  occupation,  although  he  has 

a  general  guardian, n,  460 

ward  who  has  no  father  may  live  with  his  guardian,  but  gains 

no  settlement, 461 

ward  may  choose  a  guardian  for  himself  when  he  airives  at  the 

proper  age, 461 

cannot  bring  action  of  account  against  guardian  during  the 

continuance  of  his  guardianship, 479 
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INJUNCTION  against  waste  of  guardian, 481 

INSANE  PERSONS,  guardians  o^ ft  449 

INTEREST,  duty  of  guardian  to  put  ward's  money  out  at  interest^ . .      469 

M. 

MALES  entitled  to  be  guardians  in  socage  in  preference  to  females, . .      450 

MARRIAGE,  of  female  ward  destroys  power  of  guardian, 470 

of  male  ward  puts  an  end  to  guardianship  of  his  person, 471 

of  ward,  when  guardian  was  ^pointed  by  court  of  chancery, 

a  contempt  of  court, 481 

MISCONDUCT,  of  guardian,  what  constitutes, n.  463 

MONEY,  ward  may  demand,  of  his  guardian,  when  he  arriyes  at  full  age,      468 

MOTHER,  when  guardian  by  nature, 453,  459 

joint-guardian  with  &ther, n.  453 

cannot  appoint  guardian  to  her  child  by  will, 480 

N. 

NEGLIGENCE,  of  guardian  in  dealing  with  ward's  property, 467 

NEXT  OF  KIN,  as  guardian  in  socage, 450 

priority  of  possession  decides  the  right  of  guardianship  by  na- 
ture among, 453 

0. 

ORDER,  of  court,  necessary  for  guardian  to  change  the  nature  of 

ward's  property, 41.468 

p. 

PERSON,  guardian  in  socage  guardian  of  person  as  well  as  estate  of 

ward, 451 

PERSONAL  PROPERTY,  guardian's  duty  in  respect  to,  of  ward,  469,  477 

POSSESSION,  priority  of,  decides  the  right  of  guardianship  by  na- 
ture among  next  of  kin, 453 

POWER,  of  chancery  to  appoint  guardian, 465 

of  court  of  probate  to  remove  guardian, n.  464 

of  guardian  to  change  nature  of  ward's  property, 468 

of  chancery  to  restrain  the  marriage  of  wards, 470 

of  guardian  destroyed  by  marriage  of  female  ward, 470 

R 

REAL  PROPERTY,  guardian  has  no  authority  to  purchase  with 

ward's  money, 468 

guardian  cannot  change  into  personal  property  without  order 
of  courts n.  468^  477 
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S. 

SETTLEMENT,  infant  ward  gains  no  settlement  by  living  with  his 

guardian,  although  he  has  no  father, 461 

infant  ward  will  gain,  where  father  lives, 461 

SPENDTHKIFTS,  guardian  o? n.  449 

T. 

TESTAMENTARY  GUARDIAN, 463 

has  control  of  estate  and  person  of  ward, 454 

may  be  elected  by  infant  when  he  arrives  at  the  age  to  make 

will  of  personal  property 454 

there  can  be  no  other  guardian  at  same  time  with, 454 

cannot  assign  his  trust, 454 

cannot  make  a  lease  of  ward's  land, 480 

TRUSTEE,  guardian  as^ 462 

WARD,  may  have  an  account  from  guardian  in  socage,  when, 451 

may  have  guardian  in  socage  and  one  of  another  description  at 

same  time, 451 

gains  no  settlement  by  hving  with  guardian, 461 

may  choose  guardian  when  he  arrives  at  the  proper  age, 461 

father,  as  guardian,  bound  to  support  when  able, 465 

guardian  not  to  reap  any  benefit  from  use  of  money  o^ 466 

power  of  courts  of  chancery  to  restrain  marriage  of, 470 

marriage  of  female  destroys  guardianship, 470 

marriage  of  male,  puts  an  end  to  guardianship  of  his  person, . .  471 

when  taken  from  the  custody  of  guardian, n»  471 

cannot  bring  action  of  account  against  guardian  during  the  con- 
tinuance of  the  guardianship, 479 

may  file  his  bill  in  equity  while  the  guardianship  continues^ . . .  479 

WASTE,  injunction  against  waste  of  guardian, 481 


MASTER  AND  SERVANT. 

A. 

ACTION,  against  factor,  who  pawns  his  principal's  goods  for  his  own 

debt, 496 

cannot  be  sustained  by  one  servant  for  negligence  of  a  fellow 
servant^  n.  609 


GTS  ICABTEB  AVD  SEHYAlfr. 

ACTTION— Cbfiitruied:  paob. 

for  damages  occasioned  by  negligence  of  servant^ fL  510 

of  master,  for  enticing  away  or  beating  serrant^ 536 

ADMISSIONS,  remarks  of  attorney  in  the  coarse  of  a  trial  not  to  be 

considered  as,  to  affect  rights  of  client^ fL  502 

AOE^  at  which  the  consent  of  an  infant  is  necessary^  to  indentures  of 

I4>prentice8hip, n.  485 

AGSNT,  boond  to  pursae  strictly  orders  of  principal, 493 

acts  o^  when  binding  on  principal, n.  494 

cannot  bind  principal  by  deed  unless  expressly  authorised, ....      507 

APPBENTICE,  must  be  bound  by  deed, 484 

infant  may  bind  himself  as, 486 

wages  o^  belong  to  master, 487 

discharge  o^  how  affected, 488^  n,  489 

executor  of  master  cannot  retain, 490 

i  settlement  o^ 492 

APPRENTICESHIP,  when  consent  of  in&ntneoesaary  to  indentures 

o? «.485 

of  children  of  poor  persons,  how  effected, 487 

indentures  o^  cannot  be  assigned, 489 

ATTORNEY,  liability  o^  to  employer, 601 

must  have  warrant  from  principal,  to  appear  in  court, 501 

when  liable  as  a  trespasser  in  giving  directions  to  seize  property 

by  authority  of  client, n,  501 

powers  and  liabilities  of^ n.  502 

contracts  o^  with  client  viewed  with  suspicion, ik  502 

power  o^  to  confess  judgment^ il  502 

liability  o^  as  slanderer,  by  reason  of  remarks  made  in  the  course 

of  atrial, ik5Q2 

lien  o^  on  money  in  his  hands  for  his  fees, n,  502 

authority  o^  continues  how  long, 503 

contempt  of  court  by, 504 

shall  not,  as  a  witness,  disclose  secrets  of  his  client^ 505 

lien  of,  on  papers  of  client,  for  his  fees, 506 

may  notify  dc^ndant  to  pay  him  and  not  his  cHent, 506 

execution  of  instrument  by,  for  principal, 506 

lien  o^  on  judgment,  for  fees, n.  506 

oompcdlable  by  court^  to  do  that  which  he  ought^ 506 

corporations  must  act  by, :  507 

AUCTIONEER,  bound  to  strike  off  goods  to  the  highest  bidder, 500 

may  sue  in  his  own  name  for  price  of  goods  sold, 501 

agentof  both  parties, n,  501 

B. 

BATTERY,  action  of  master  for  battery  of  servant^ 536 

master  and  servant  may  justify,  in  each  other's  &vor, 538 

BROKER,  lien  oi^  on  price  of  goods  sold, 500 
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c. 

CARELESSNESS,  of  servant,  master  liable  for, 509 

CHAMPERTY,  what  constitutes, tk  503 

CHILDREN,  over  fourteen  years  of  age,  may  be  bound  as  apprentices^  n.  485 
under  fourteen  years  of  age,  may  be  bound  without  their  con- 

sent) n.  485 

COMMON  CARRIERS,  HabiHty  of, 524 

CONSENT,  of  children,  when  necessary  to  bind  them  out, n.  485 

of  apprentice,  necessary  to  assignment  of  indentures, n,  489 

CONTBliiPT,  of  court  by  attorney, 504 

CONTRACT,  of  apprenticeship,  not  conformable  to  the  statute,  void- 
able only  by  apprentice, n,  485 

by  minor  apprentice,  to  serve  beyond  full  age,  invalid, n.  485 

special,  by  infant,  to  labor,  when  satisfied,  after  he  comes  of  age,  n,  485 

between  attorney  and  client,  viewed  with  suspicion, n,  502 

by  attorney  with  client  for  part  of  the  subject-matter  of  the 

litigation,, n.  503 

of  servant,  master  bound  by, 508,  527 

of  servant,  to  bind  master,  must  be  within  the  scope  of  his  em- 
ployment,        528 

CONVEYANCES,  between  attorney  and  dient, n.  502 

CORPORATIONS,  must  act  by  attorney, 507 

liability  o^  for  injuries  sustained  by  reason  of  negligence,  &c., 

of  their  servants, 511 

CORRECTION,  of  servant  by  master, 539 

CREDIT,  sale  by  factor  on  credit, 498 

CRUEL  TREATMENT,  as  discharge  of  i^prentice, 488 

D. 

DAY  LABORERS,  failure  o^  to  perform  contract  for  labor,  when  a 

forfeiture  of  wages, a.  493 

DEED,  apprentice  must  be  bound  by, 484 

discharge  of  apprentice  by, 488 

agent  cannot  bind  principal  by,  unless  specially  authorized,  . . .      507 

DISCHARGE,  of  apprentice,  how  effected, 488 

E. 

EXECUTOR,  of  master  cannot  retain  apprentice, 490 

of  master  not  bound  to  provide  clothing,  &c,  for  apnrentice, . .      491 

F. 

FACTOR,  must  pursue  strictly  the  orders  of  principal, 493 

cannot  pawn  goods  of  principal  for  his  own  debt, 495 

sale  of  goods  by,  at  a  less  price  than  his  instructions  warrant, .      495 

85 
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FACTOB^  CowUnuecL 

lien  of,  on  goods  of  prindpal  for  his  charges, 497 

liabilitj  of,  to  principal, 498 

insurance  by, 500 

lien  of,  on  price  of  goods  sold, 500 

I. 

IMPLIED  AUTHORITY,  of  servant  to  make  contracts  for  master, . .  528 

INFANT,  consent  o(  when  necessary  to  indentures  of  apprenticeship,  tl  485 

not  bound  by  covenants  of  indenture, 486 

may  bind  himself  as  f^prentice, 486 

INJURY,  master  when  liable  for,  committed  by  servant, 508 

master,  who  permits  servant,  in  the  course  of  his  business,  to 

commit,  considered  as  ordering  it,  517 

whether  master  is  liable  for  willful,  committed  by  his  servant^ 

in  his  immediate  employ, 517,  n,  521 

INNKEEPERS,  Uabili  ty  o^ 524 

INSTRUCTION,  whether  master  is  bound  to  provide,  for  apprentice,  490 

INSTRUCTIONS,  agent  bound  to  obey,  of  principal, 493 

INSURANCE,  by  fee  tor, 500 


• 


L. 

LTAPITiitY,  of  fector,  who  pawns  his  principalis  goods,  to  action  of 

trover, 495 

of  factor  to  principal,  in  case  of  the  insolvency  of  purchaser, . .      498 

of  auctioneer  to  principal, 500 

of  attorney, 502,  «.  504 

of  public  agent, 508 

of  master  for  careless,  negligent  or  unsldllful  act  of  servant, . . .  509 
of  railroad  companies^  &c.,for  injuries  resulting  &om  negligence 

of  servants, n.  509 

of  innkeepers  and  common  carriers  for  misconduct  of  servants,  524 
of  master  for  injury  occasioned  by  a  person  employed  by  his 

servant, 526 

of  master  on  contract  of  servant. 527 

ot  master  on  warranty  by  servant, 529 

of  master  for  act  of  servant  who  sells  an  unsound  or  defective 

article  with  the  master's  knowledge, 530 

LIEN,  of  factor  on  property  of  principal  for  his  charges, 497 

of  attorney  on  money  in  his  hands  for  his  fees, n.  502 

of  attorney  on  papers  of  client  for  his  fees, 506 

of  attorney  on  judgment  for  his  fees, n.  506 
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MALPRA.CTICE,  of  attorney 604 

MASTER^  wages  of  apprentice  belong  to, 487 

right  of,  to  services  of  apprentice,  dies  with  hino, 490 

cannot  send  apprentice  abroad  unless  authorized  bj  indentures,  490 

not  bound  to  furnish  instruction  for  apprentice, 490 

premium  of,  for  instructing  apprentice, 491 

when  bound  by  acts  of  servant, 508 

liable  for  negligence,  &c,  of  servant, 509 

who  permits  servant  to  do  an  injury  in  the  course  of  his  busi- 
ness, considered  as  ordering  it  to  be  done, 517 

whether  liable  for  willful  injury  committed  by  servant  when  in 

his  immediate  employ, 517,  519,  n.  521 

may  sue  and  recover  goods  obtained  from  his  servant  by  fraud, 

gambling  or  robbery, 623 

whether  liable  for  injury  occasioned  by  a  person  employed  by 

his  servant, 526 

liable  on  contract  of  servant, 527 

when  bound  on  contract  of  servant  after  the  relation  of  master 

and  servant  has  ceased, 528 

when  bound  for  things  bought  on  credit  by  servant, 629 

when  bound  l^  warranty  of  servant, 529 

liability  of,  for  sale  of  unsound  or  defective  articles  by  servant,  530 

and  servant,  when  both  liable  for  injuries  committed  by  servant^  631 

right  of,  to  correct  servant, 534 

cannot  justify  a  wounding  of  servant, 534 

action  of,  for  enticing  away  or  beating  servant, 535 

action  of,  against  servant,  when  the  latter  leaves  him  by  entice- 
ment,    637 

and  servant  may  justify  certain  acts  in  regard  to  each  other,  . .  637 

N. 

NEGLIGENCE,  of  servant,  master  liable  for, 609 

of  plaintiff,  defeats  action  for  damages, n,  510 

p. 

PAEOL,  contract  for  apprenticeship  void, 484 

apprentice  cannot  be  discharged  by, 488 

menial  servants  may  be  retained  by, 49S 

PAETNER,  cannot  bind  his  companion  by  deed,*  unless  expressly  au- 
thorized,    607 

PAWN,  factor  cannot  pawn  principal's  goods  for  his  own  debt, 495 

POSTMASTER,  not  liable  for  default  of  deputies, 522 

POWER,  of  attorney  to  confess  judgment,  Ac., n.  502 

POWER  OF  ATTORNEY,  person  acting  under,  cannot  delegate 

power  to  another, 507 
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POWER  OF  ATTORNEY— OmiMMieA  ,j^e^ 

no  objection  to,  that  attorney  is  an  alien  or  JtuM  eovo^ 607 

PREMIUM,  to  master  for  instnicting  apprentice, 491 

PRINCIPAIi,  agent  bound  to  pursae  stnctly  the  orders  o^ 493 

may  disclaim  act  of  factor,  when, 493 

bound  by  acts  of  agent  so  far  only  as  he  acts  within  scope  of 

his  authority, n.  494 

lien  of  &ctor  on  goods  o^ 497 

payment  to  attorney  when  payment  to, n.  503 

execution  of  instrument  b^  attorney  in  name  o^ 506 

bound  to  exercise  proper  care  and  dOigence  in  the  election  of 

instruments  and  agencies  with  which  he  employs  servants^ . .  n^  509 

s. 

SALE,  of  goods  by  factor,  at  a  less  price  than  his  instructions  warrant,  495 

SALVAGE,  of  servant  belongs  to  himself,  and  not  to  his  master, . . . .  n^  487 

SECRETS,  of  client,  attorney  not  allowed  to  disclose  as  witness, 505 

SERVANTS,  menial,  may  be  retained  by  parol, 493 

agents  as,  of  their  principals, 493 

liable  for  trespass,  alUiough  commanded  by  master  to  do  it^ . . .  508 

not  bound  to  perform  unlawful  commands  of  master, 509 

cannot  reimburse  themselTcs  the  damages  sustained  by  reason 

of  their  obedience  to  master*s  command  to  commit  trespass,  510 
who  are  robbed  of  master^s  goods  in  defense  of  master,  may 

bring  action  for  them, 523 

contracts  of^  to  bind  master  must  be  within  the  scope  of  their 

employment^ 528 

not  liable  on  contract  for  master  when  acting  according  to  in- 
structions,    530 

liable  to  master  for  violation  of  duty, 532 

liable  to  master  for  infidelity,  but  not  for  want  of  skill  or 

strength, 532 

correction  of,  by  master, 534 

action  of  master  for  enticing  away  or  beating, 536 

action  of  master  against,  when  servants  leave  him  by  enticement^  537 

and  master  may  justify  certain  acts  in  each  other's  &vor, 537 

SLAVERY, 482 

SETTLEMENT,  of  apprentice, 492 

T. 

TRESPASS,  servant  cannot  reimburse  himself  by  remedy  against 
master,  when  he  has  committed  a  trespass  at  the  master's 

command, 510 

TRESPASSER,  attorney  not  liable  as,  when  he  directs  the  sheriff  to 

seize  property  with  the  authority  of  his  client, n.  501 

TROVER,  action  of|  against  factor  who  pawns  his  principal's  goods, .  495 
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u. 


USAGEy  of  trade,  as  affecting  right  of  factor  to  sell  on  credit, n.  499 

w. 

WAGES,  of  apprentice  belong  to  master, 487 

Mure  to  perform  contract  for  services  when  forfeiture  o^ n,  493 

WARRANTY,  when  master  bound  by  warranty  of  servant, 529 

WILLFUL  INJURY,  committed  by  servant,  whether  master  is  liable 

for, 617,n.521 
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